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^  PREFACE. 

The  aim  of  this  treatise  is  to  reduce  or  digest  the  law 
of  parties  into  a  series  of  rules,  each  of  which  is  illus- 
trated and  exj)lained  b}^  approj^riate  cases  and  examples, 
and  confirmed,  wherever  this  is  possible,  by  quotations 
from  judgments,  or  from  the  pages  of  writers  of  acknow- 
ledged reputation.  In  the  explanatory  portions  of  the 
text  will  be  found,  it  is  hoj)ed,  all  the  most  important 
decisions  or  enactments  bearing  on  each  jDoint  under 
consideration ;  so  that  any  person  who  wishes  not  only 
for  a  rule  but  also  for  an  account  of  the  cases  or  statutes 
on  which  it  rests,  may  obtain  the  information  which  he 
requu-es ;  and  care  has  been  taken  to  employ,  even  at 
the  cost  of  some  cii'cumlocution  or  occasional  awkward- 
ness of  expression,  the  ips'issima  verba  either  of  Judges 
or  of  eminent  writers,  so  that  the  statements  made  may 
carr}^  a  weight  which  cannot  attach  to  a  summary  of  the 
law  given  in  the  words  of  an  unknown  author. 

The  labours  of  Mr.  Chitty,  Mr.  Broom,  and  Mr.  Justice 
Lush,  have,  it  is  scarcely  necessary  to  say,  greatly  facih- 
tated  the  production  of  this  work,  but  have,  it  is  hoped, 
not  necessarily  rendered  it  either  useless  or  superfluous  ; 
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inasmuch  as  all  of  these  distinguished  authors  aimed 
rather  at  stating  the  law  of  parties  than  at  reducing  it  to  a 
sj'stematic  form ;  whilst  hoth  Mr.  Chitty  and  Mr.  Justice 
Lush  were  compelled  from  the  scheme  of  their  works  to 
treat  this  branch  of  the  law  as  merely  subsidiaiy  to  the 
law  of  *'  practice,"  and  were  therefore  precluded  from  its 
full  and  systematic  treatment. 

The  practical  advantage  of  the  arrangement  pursued 
in  .this  treatise  is,  that  it  enables  the  reader  to  see  at  a 
glance  what  the  rule  of  law  is ;  whilst  it  frees  him  from 
the  necessity  of  collecting  the  principle  for  which  he  is 
in  search  from  the  decisions  or  statutes  in  which  it  is 
embodied;  and  that  it  further  puts  it  in  his  power  to 
refer  with  great  readiness  to  the  part  of  the  subject  on 
which  he  may  desire  to  be  informed.  An  advantage  of 
a  more  si^eculative  nature  is  that  this  aiTangement  ex- 
hibits the  law  of  parties  as  a  whole,  and  by  showing  the 
relations  between  its  different  parts,  makes,  it  is  hoped, 
apparent  the  fact  that  this  somewhat  comphcated  and 
intricate  branch  of  the  law,  depends  upon  and  is  the 
exj)ression  of  a  few  simple  principles.  * 

Some  persons  may  think,  and  not  um-easonably,  that 
the  present  time  is  inopportune  for  a  systematic  con- 
sideration of  the  law  of  parties,  inasmuch  as  the  fusion 
of  common  law  and  of  equity,  which  cannot  be  much 
longer  delayed,  will  assimilate  the  maxims  of  common 
law   to   those   which   govern    proceedmgs   in   courts    of 

*  See  Chapter  III.,  pp.  28—77. 
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chancery,  and  will  therefore  tend  to  the  modification  or 
repeal  of  many  among  the  more  technical  precepts  em- 
bodied in  this  treatise ;  yet  this  j)eriod  of  approaching 
change  affords  in  reality'',  it  is  submitted,  an  appropriate 
time  for  an  examination  into  the  rules  which  regulate  an 
action  at  law.  A  fusion  of  law  and  equity,  while  it  must 
end  by  modifying  two  different  systems  of  procedure,  will 
bring  into  great  prominence  the  rules  which  govern  the 
choice  of  plaintiffs  and  of  defendants.  A  conjecture  may 
indeed  be  hazarded,  that  a  vast  number  of  the  rules  of 
common  law  will,  as  bemg  founded  on  the  dictates  of 
justice  and  of  common  sense,  survive  under  slightly 
different  shapes,  in  the  law  which  wiU  be  administered 
by  the  proposed  High  Court.  But  whether  this  antici- 
pation prove  correct  or  not,  it  is  certain  that  whenever  a 
court  is  founded  which  shall  be  at  once  a  court  of  com- 
mon law  and  of  equity,  a  knowledge  of  the  rules  which 
now  regulate  the  choice  of  i^arties  in  an  action,  and  of 
the  princiiDles  on  which  they  depend,  will  for  the  purpose 
of  dealing  with  the  many  questions  which  must  arise  in 
the  course  of  the  revolution  in  our  legal  system,  become 
of  the  highest  importance,  no  less  to  the  practical  than 
to  the  speculative  lawyer.  If  versed  only  in  the  pro- 
ceedings at  common  law  he  will  need  clearly  to  seize  the 
principles  on  which  such  proceedings  rest,  in  order  that 
he  may  understand  how  far  and  in  what  direction  tliey 
are  modified  by  the  rules  of  courts  of  equity.  If,  on 
the  other  hand,  he  is  practically  acquainted  only  with 
proceedings  in  Chancery,  he  will  requii'e  to  grasp  the 
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bearing  and  nature  of  technical  rules  of  wliich  he  has 
hitherto  had  no  experience.  If  the  present  treatise  shall 
in  any  measiu'e  facilitate  the  comprehension  of  the  prin- 
ciples on  which  the  law  of  pai'ties  rests,  it  will  have 
attained  its  object,  and,  it  is  hoped,  have  justified  its 
publication  at  the  present  time. 

A.  V.  DICEY. 

Temple, 

October  2ith,  1870. 
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ADDENDA  ET  COKKIGENDA. 


Page  2,  note  (g),  add,  "  But  see  now  as  to  the  position  of  felons,  33  &  34 
Vict.  c.  23." 

Page  57,  note  (x),  add,  "Affirmed  in  Exchequer  Chamber,  Weekly 
Notes,  1870,  p.  177." 

Page  139,  note  (x),  add,  "A  broker  is  not  such  an  agent,  and  cannot 
sue  on  contracts  made  by  him  as  a  broker  ;  Fairlic  v.  Fcnton,  L.  R.  5  Ex. 
169." 

Page  141,  note  (c),  add,  "but  see  Grice  v.  Kenriclc,  L.  R.  5  Q.  B.  340." 

Page  174,  marginal  note,  line  8  from  bottom,  instead  of  "diffusion" 
read  "difference." 

Page  251,  line  2  from  bottom,  instead  of  "seven"  read  "eight." 
Instead  of  "  four  first"  read  "  Nos.  1,  2,  3,  4,  and  probably  8." 

Page  252,  line  1,  instead  of  "  three  last"  read  "  Nos.  5,  6,  7." 

Page  256,  note  {t),  add,  '' Paice  v.  Walker,  L.  R.  5  Ex.  173." 

Page  297,  note  (g),  add,  "But  now  it  is  provided  by  the  Married 
Woman's  Property  Act,  1870  (33  &  34  Vict.  c.  93},  sect.  12,  that  '  a  hus- 
band shall  not  by  reason  of  any  marriage  which  shall  take  place  after 
this  Act  has  come  into  operation,  be  liable  for  the  debts  of  his  wife  con- 
tracted before  marriage,  but  the  wife  shall  be  liable  to  be  sued  for,  and 
any  property  belonging  to  her  for  her  separate  iLse  shall  be  liable  to  satisfy 
such  debts,  as  if  she  had  continued  unmarried.'  The  effect  seems  to  be, 
that  a  woman  married  after  the  passing  of  the  Act,  9th  August,  1870, 
liable  to  be  sued  for  debts  contracted  before  marriage  as  if  she  were  a  fern 
sole." 

Page  400,  note  (/),  instead  of  "  1859  "  read  "  1869." 


PAETIES    TO    ACTIONS. 


CHAPTER   I. 


THE   PERSONS   WHO   CAN   SUE  AND   BE   SUED. 

Rule  1. — All  persons  can  sue  and  are  liable  to    i^ule  i. 
be  sued  in  an  action  at  law.  ah  persons 

can  sue 
and  be 

The  general   principle   of  law   is,    that  "  as   the  law  sued. 
grants  redress  for  all  mjuries   and  gives  a   remedy  for 
every  kind  of  right,  so  it  is  open  to  all  lands  of  persons, 
and  none  are  excluded  from  bringing  an  action"  (a). 

Hence,  subject  to  the  exceptions  afterwards  men- 
tioned (&),  persons  of  all  descriptions,  of  whatever  rank, 
condition,  age,  or  country,  are  able  to  sue,  and  liable  to 
be  sued. 

The  sovereign  can  sue  as  a  common  person  in  respect 
of  causes  of  action  accruing  to  him  in  liis  mdividual 
character  (c) ;  the  Queen  Consort  can  bring  or  defend  an 
action  as  a  feme  sole  (d). 

A  foreign  sovereign  is  entitled  to  sue  in  our  courts  for 

(a)  Bac.  Abr.,  Action,  B. 

(b)  Each  rule  is  laid  down  in  the  form  of  an  absolute  statement,  but  must 
be  understood  as  subject  to  the  exceptions  afterwards  enumerated  ;  the 
scheme  of  this  treatise  being  to  lay  down  in  each  case,  first  the  general 
rule,  and  then  the  exceptions  to  it.  The  rules  are  for  the  sake  of  easy  refer- 
ence numbered  consecutively,  without  any  regard  to  their  comparative 
imi^ortance. 

(c)  Com.  Dig.,  Action,  B.  1. 

(d)  Com.  Dig.,  Action,  B.  2  ;  Coke,  Litt.,  33  a. 
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Persons 
who  cannot 
sue. 
Felons. 


breaches  of  contract  (e),  or  for  wrongs  clone  to  him  by 
English  subjects,  without  authority  from  the  English 
Government,  in  respect  of  property  belonging  to  him 
either  in  his  individual  or  in  his  corporate  capacity  ;  but 
he  cannot  maintain  a  suit  here  for  invasions  of  his  prero- 
gative rights  as  reigning  sovereign  (/).  Corporations, 
married  women,  infants,  idiots,  lunatics,  and  aliens,  can 
sue  and  be  sued. 

Exceptions.        Exception  1. — Felons,  outlaws,  and  alien  enemies  cannot  sue. 

A  person  convicted  of  felony  becomes  incapable  of 
suing  at  law  or  in  equity,  and  remains  under  this  dis- 
ability until  either  he  has  obtained  a  pardon,  or  his 
term  of  punishment  has  expired  (g). 

A  felon  (unless  he  receives  a  free  pardon  containing 
words  of  restitution)  cannot,  generally,  on  his  disability 
being  removed,  sue  for  causes  of  action  wliich  have  ac- 
crued or  which  depend  upon  contracts  made  with  him  at 
any  time  before  such  removal. 

But  though  this  is  true  as  a  general  rule,  a  person 
convicted  of  felony  may,  on  his  capacity  to  sue  being 
restored,  in  some  cases  sue  on  contracts  made  with  liim 
or  for  wrongs  done  to  him  before  his  disability  ceased. 

Inasmuch  as  his  freehold  land  is  not  transferred  to  the 
Crown  until  office  found  (h),  he  may  sue,  unless  the 
Crown  interferes  to  prevent  him,  on  contracts  (e.  g.,  for 
the  payment  of  rent,  or  to  repau-)  connected  ^vith  his  free- 
hold proiieiiy,  and  may  bring  ejectment,  even  though 
attainted  of  felony,  when  there  has  been  no  office  fomid 

(c)  Emperor  of  Brazil  v.  Robinson,  6  A.  &  E.  801. 

(/)  Emperor  of  Austria  v.  Bay,  30  L.  J.  690,  Ch.  ;  3  De  Gex,  F.  &  J. 
217  ;  Mostyn  v.  Fabricjas,  1  Smith,  L.  C,  6th  ed.,  663. 

((j)  WliitakerY.  Wisbey,  12  C.  B.  44;  21  L.  J.  116,  C.  P.  ;  BuUock  v. 
Dodds,  2  B.  &  Aid.  258;  Coke,  Litt.,  390  b;  Addison,  Contracts,  6th 
ed.,  1023.  By  a  conviction  of  felony  the  goods  and  chattels  of  the  felon 
are  immediately  forfeited  to  the  Crown ;  by  attainder  which  follows  on 
judgment  given,  his  lands  and  tenements  are  forfeited.  Bullen,  Pleadings, 
3rd  ed.,  556. 

[h)  Kynnaird  v.  Leslie,  L.  R.  1  C.  P.  389  ;  35  L.  J.  226,  C.  P.  ;  Addi- 
.sou.  Contracts,  6th  ed.,  1024. 
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on  behalf  of  the  Crown  (i)  ;  and  perhaps  he  may  sue  for 
injuries  clone  to  his  freehold  property. 

He  may  also  sue  for  any  i)ersonal  wrong  done  to  him 
before  or  after  the  commencement  of  the  period  of  his 
disability,  e.  g.,  for  an  assault  {k). 

An  outlaw  cannot,  while  his  outlawry  lasts,  come  into  Out- 
court  for  any  other  object  than  to  apply  to  have  his  out- 
lawry reversed   or  set   aside  {I),  and  cannot,  therefore, 
bring  an  action  as  long  as  his  disability  continues  {m). 

An  outlaw  is  restored,  on  the  reversal  of  his  outlawry, 
to  all  his  rights  («),  and  stands  in  the  same  position  as  if 
he  had  never  been  outlawed  (o). 

An  alien  enemy  cannot,  dm-ing  the  continuance  of  war,  Alien 
unless  under  the  licence  or  protection  of  the  Crown  (j^),  ^^'^°"' 
bring  an  action,  or  continue  an  action  commenced  before 
the  war  began  (g).  Under  the  term  alien  enemy  are 
included  not  only  the  subjects  of  any  state  at  wai-  with  us, 
but  also  any  British  subjects  or  the  subjects  of  any 
neutral  state  voluntarily  residing  in  a  hostile  countr}''. 

British  subjects  detained  prisoners  abroad  are  not  alien 
enemies  (r),  and  in  one  case,  a  person  held  as  a  prisoner 
of  war  in  this  country  was  allowed  to  sue  upon  a  contract 
for  services  rendered  by  him  whilst  a  prisoner  (s). 

The  disabiUty  of  an  ahen  enemy  ceases  on  the  restora- 
tion of  peace  {t) ;  and  though  no  action  can  be  brought 
on  contracts  made  with  him  dining  the  time  of  war,  an 

(^)  Cole,  Ejectment,  573.     Doc  d.  Griffith  v.  Pritchard,  5  B.  &  Ad.  675. 

(k)  BernarcVs  case,  Oweu,  22;  Com.  Dig.,  Forfeiture,  B.  2. 

(0  Coke,  Litt.,  128  a. 

{m)  Addisou,  Contracts,  6tli  ed.,  1024. 

(n)  Com.  Dig.,  Oullaivry,  C.  5. 

(o)  Ibid.,  and  St.  John's  College  v.  Murcoit,  7  T.  R.  259. 

(-p)   Wells  V.  Williams,  1  Salk.  46. 

(q)  Le  Brett  v.  PapiUon,  4.  East,  502  ;  Alcinous  v.  Nigrcu,  4  E.  &  B. 
217  ;  24  L.  J.  210,  Q.  B. 

(/•)  Antoine  V.  Morshead,  QTaimi.  237;  Dauluzv.  Morshead,  6  Tauut. 
332. 

(s)  Sparenburgh  v.  Bannatync,  1  B.  &  P.  163. 

(t)  Harman  v.  Kingston,  3  Camp.  150,  152 ;  Flindt  v.  Waters,  15 
East,  260. 
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•alien,  whose  country  has  been  at  war  with  our  own,  can, 
on  the  restoration  of  peace,  bring  an  action  on  a  con- 
tract (u)  made  or  for  a  wrong  done  before  the  com- 
mencement of  the  war  (x) . 

The  disabilities  of  an  alien  enemy  are  less  than  they  at 
first  sight  appear.  "  On  declaring  war,  the  king  usually, 
in  a  proclamation  of  war,  qualifies  it  by  permitting  the 
subjects  of  the  enemy  resident  here  to  continue  so  long 
as  they  peaceably  demean  themselves,  and  without  doubt 
such  persons  are  to  be  deemed  alien  friends  in  effect  (y) ; 
and  though  an  aHen  should  come  here  after  the  war 
commenced,  yet,  if  he  has  been  commorant  here  by  the 
licence  of  the  king  ever  since,  he  may  clearly  maintain 
an  action  "  (z). 

To  an  action  for  breach  of  contract  by  two  or  more 
persons,  it  is  a  defence  that  one  of  them  is  a  felon,  an 
outlaw,  or  an  alien  enemy  (a)  ;  and  it  is  said,  that  if  the 
cause  of  action  be  capable  of  severance,  as  an  injury 
done  to  a  joint  chattel  (h),  the  plaintiff,  who  is  not  a 
felon,  &c.,  may  recover  for  his  share  of  damages  in  spite 
of  the  disabihty  of  his  co-owner. 

Felons,  outlaws,  and  aliens,  can  sue  as  executors, 
administrators  (c),  or  trustees,  and  on  all  occasions 
where  they  do  not  sue  in  their  own  right. 

Felons,  outlaws,  and  aliens  are  liable  to  be  sued. 


Persons 
who  cannot 
be  sued. 


Exception  2. — The  sovereign,  foreign  sovereigns,  and  ambassadors 
cannot  be  sued. 

The   king  cannot   be   made    defendant  in    an    action. 

(w)  rrovided  that  the  Crown  has  not  interfered  to  seize  the  debt,  Plindt 
V.  Waters,  15  East,  260. 

(x)  Harman  v.  Kingston,  3  Camp.  150,  152  ;  Flindt  v.  Waters,  15  East, 
260. 

{y)  Coke,  Litt.,  129  b,  note  by  Hargreave. 

{z)  Williams,  Exors.,  6th  ed.,  222. 

{a)  Com.  Dig.,  Abatement,  E.  2. 

(6)  Lush,  Practice,  3rd  ed.,  5. 

(c)  Caroon's  case,  Croke,  Car.  9  ;  Brocks  v.  Phillips,  Croke,  Eliz.  683, 
Coke,  Litt.,  128  b;  Kynnaircl  v.  Leslie,  L.  E.  1  C.  P.  400;  35  L.  J. 
226,  C.  P. 
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Redress  must  be  sought  for,  if  it  is  obtainable  at  all,  by  a  Sovereign. 
petition  of  right  (d). 

A   foreign   sovereign   clearly   cannot   be  sued   in  the  Foreign 
courts  of  this   country  for  any  act   done  by  him  in  the 
character  of  a  sovereign  prince  (e)  ;  and  it  would  appear 
most  probable  that  he  can  in  no  case  be  made  defendant 
in  an  action  (/). 

A  public  minister  (g)  accredited  to  the  Queen  by  a  Ambas- 
foreign  state,  is  privileged  from  liability  to  be  sued  here 
in  civil  actions  (h),  and  hence  such  a  minister  has  been 
held  not  liable  to  be  sued  for  calls  due  to  a  company  of 
which  he  was  shareholder  (i) ;  nor  would  it  seem  can  he 
be  sued  for  a  tort,  e.g.,  an  assault. 

(d)  Canterbury's  case,  1  Phil.  322  ;  and  Com.  Dig.,  Action,  C.  1. 

(e)  Dtike  of  BrunsvncTc  v.  Kmg  of  Hanover,  6  Beav.  1  ;  2  H.  L.  1  ; 
Wadsworth  v.  Qiieen  of  Spain,  17  Q.  B.  171  ;  20  L.  J.  488,  Q.  B. 

(/)  Bnt  see  Mundcn  v.  Duke  of  Brunswick,  10  Q.  B.  656;  16  L.  J. 
300,  Q.  B.     Westlake,  Private  International  Law,  ss.  135 — 139. 

(g)  Magdalcna  Steam  Nav.  Co.  v.  Martin,  2  E.  &  E.  94  ;  28  L.  J. 
310,  Q.  B. 

(h)  Magdalena  Steam  Nav.  Co.  v.  Martin,  2  E.  &  E.  115  ;  28  L.  J. 
310,  Q.  B. 

(0  II. id. 


CHAPTER   11. 

— ♦ — 

THE  DIVISION   OF  ACTIONS. 

Division  of        ACTIONS  are  of  different  kinds,  and  can  be  classed  or 

actions.         clivided  on  various  principles  (a). 

Tliey  can  be  divided, — firstly,  according  as  they  are 
actions  on  contract  (called  also  actions  ex  contractu), 
or  actions  for  a  wrong  or  tort  (called  also  actions  ex 
delicto),  under  which  main  classes  they  can  be  again 
subdivided  according  to  what  are  called  their  forms ; 
— secondly,  according  as  they  are  transitory  or  local. 

The  most  important  division  is  that  into  actions  on 
contract,  and  actions  for  tort. 

(A)  Actions  on  Contract  and  Actions  for  Tort,  or  Actions 
ex  contractu  and  Actions  ex  delicto. 


action. 


Cause  of  The    maintenance    of    an    action   depends   upon    the 

existence  of  what  is  termed  a  "  cause  of  action,"  i.  e.,  of 
a  right  on  the  part  of  one  person  (the  plaintiff),  com- 
bined with  the  violation  of,  or  infrmgement  upon,  such 
right  by  another  person  (the  defendant).  Thus,  if  A. 
enters  into  a  contract  with  X.  for  the  supply  of  goods  by 
X.   to  A.,  and  X.   does  not  supply  the  goods,  or  if  X. 

(a)  An  old  division  is  that  into  real  actions,  i.e.,  actions  bronght  for 
the  specific  recovery  of  lands,  tenements,  and  hereditaments  ;  personal 
actions,  i.e.,  actions  brought  either  for  the  specific  recovery  of  goods,  or 
for  the  recovery  of  debts,  or  of  damages  in  compensation  for  a  breach  of 
contract,  or  any  other  injury  ;  and  mixed  actions,  i.e.,  actions  appertain- 
ing in  some  degree  to  both  of  the  former  classes.  All  the  actions  treated 
of  in  this  treatise  are,  with  the  exception  of  Ejectment,  personal  actions. 

Ejectment,  which  may  be  considered  a  mixed  action,  is  treated  of  sepa- 
rately.    See  Chap.  XXXIII. 
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wrongfully  imprisons  A.,  A.  has  in  either  case  a  *'  cause 
of  action "  against  X.  In  the  first  instance  A.  has  a 
right  to  have  the  contract  performed  by  X.,  and  there 
has  been  a  violation  or  infringement  upon  this  right  in 
consequence  of  the  non-performance  or  breach  of  the  con- 
tract by  X.  In  the  second  mstance  A.  has  a  right  to 
his  personal  liberty,  and  there  has  been  a  violation  or 
infringement  upon  this  right,  through  the  imprisonment 
of  A.  by  X.  There  goes,  it  should  be  noticed,  to  make 
up  the  cause  of  action  at  once  the  "  existence  "  and 
the  "  violation  "  of  a  right,  and  the  expression  cause  of 
action  means  (in  strictness)  the  whole  cause  of  action, 
i.e.,  all  the  facts  which  together  constitute  the  plaintiff's 
right  to  maintain  the  action  (b).  This  should  be  noticed, 
because,  whilst  the  expression  "action  on  contract" 
du-ects  attention  to  the  right  only  as  the  foundation  of  the 
action,  the  expression  "  action  for  tort"  directs  attention 
to  the  "  infringement "  of  the  right  only  as  the  foundation 
of  the  action,  and  because  the  expression  cause  of  action 
is  sometimes  less  accm-ately  (c)  used  as  meaning  one  part 
only  of  the  cause  of  action,  sc,  the  violation  of,  or  the 
infringement  upon,  the  plaintiff's  right. 

In  each  of  the  suj^posed  cases  (sc,  of  an  action  for 
the  non-delivery  of  goods,  and  of  an  action  for  false 
imprisonment,)  there  exists  a  right  on  the  part  of  the 
plaintiff ;  but  his  right  is  m  each  instance  of  a  different 
character.  In  the  first  case,  A.'s  right  is  a  right  against 
X.  only,  and  depends  solely  on  the  existence  of  a  contract 
between  him  and  X.  In  the  second  case,  A.'s  right,  sc. 
not  to  be  deprived  of  his  personal  liberty,  is  a  right 
against  X.  ;  but  it  is  also  a  right  possessed  by  A.  against 
the  world  generall}^  and  it  is  further  a  right  in  dependent 
of  the  existence  of  any  contract  between  A.  and  X. 
The  fii'st  right,  is  a  right  dependent  upon  the  existence 
of  a  contract.     The   second  right  is  independent  of  the 

(b)  See  Allhmen  v.  Malcjarejo,  L.  R.  3  Q.  B.  340  ;  37  L.  J.  169,  Q.  B.  ; 
Sichcl  V.  Borch,  2  H.  &  C.  954  ;  33  L.  J.  179,  Ex. 

(c)  Slade  v.  Noel,  4  F.  &  F.  424  ;  Fife  v.  Round,  6  W.  E.  283. 


contract. 
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existence  of  any  contract.  Upon  this  difference  depends 
the  distinction  between  actions  on  contract  and  actions 
for  tort. 

1.  Actions  on  Contract,  or  ex  contractu. 

Actions  on  An  action  on  contract  is  an  action  brought  for  the 
non-performance  or  breach  of  any  contract  or  promise, 
whether  expressed  or  implied,  whether  made  by  deed, 
simply  in  writing,  or  by  word  of  mouth.  An  action  on 
contract,  though  said  to  be  brought  on  the  contract, 
because  a  contract  must  exist  as  the  basis  of  it,  is, 
strictly  speaking,  an  action  for  the  breach  of  a  con- 
tract. And,  in  order  to  maintain  the  action,  it  is  no  less 
necessary  that  a  contract  should  be  broken  than  that  it 
should  exist.  This  holds  good  whatever  be  the  nature 
of  the  contract  sued  upon,  e.g.,  whether  it  be  a  promise  to 
pay  for  goods  suppHed,  or  a  covenant  by  deed  to  pay  rent. 
In  the  case  of  a  debt,  e.  g.,  for  goods  supplied  other- 
wise than  on  credit,  an  action  can,  it  is  true,  be  brought 
immediately  that  a  debt  is  incm-red,  i.  e.,  on  the  delivery 
of  the  goods,  and  without  any  demand  uj)on  the  debtor 
for  pa3"ment.  The  explanation  of  this  is,  that  in  the  case 
of  such  a  debt  the  law  considers  the  agreement  to  be 
(in  the  absence  of  any  special  terms)  to  pay  the  debt 
immediately,  and  the  mere  non-payment  constitutes  a 
breach  of  contract. 

In  a  covenant,  on  the  other  hand,  there  is  generally 
a  time  fixed  for  the  performance  of  the  covenant,  and 
until  this  time  has  arrived,  an  action  for  its  non-per- 
formance cannot  be  brought.  But  in  either  case  no 
action  can  be  brought  on  the  contract  unless  and  until 
a  breach  of  the  contract  has  occurred  {cl). 

(d)  Com.  Dig.,  Action,  E.  A  case  such  as  Hoclister  v.  De  la  Tour,  2  E. 
&  B.  678  ;  22  L.  J.  456,  Q.  B.,  where  a  person  engaged  to  enter  into  an 
employment  in  June,  was  held  entitled  to  commence  in  May  an  action 
against  his  proposed  employer  for  announcing  his  resolution  not  to  employ 
him,  is  not  in  reality  inconsistent  with  this  statement,  since  the  defendant 
was  held  to  have  broken  his  contract  by  the  refusal  to  employ  the  plaintiff. 
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2.  Actions  for  Tort,  or  ex  delicto. 

An  action  for  tort  is  an  action  for  a  wrong  independent  Actions  for 
of  contract  (f),  e-g-t  for  an  assault,  mipnsonment,  fraudu- 
lent misrepresentation,  &c.  In  other  words,  a  wrong 
or  a  toi-t  is  a  violation  by  one  person  of  any  of  the 
rights  {e.g.,  the  right  to  personal  liberty)  possessed  by 
another  person  independently  of  any  agreement  with  the 
wrong  doer,  and  an  action  for  a  wrong  or  a  tort  is  an 
action  on  account  of  the  violation  of,  or  interference 
with,  such  rights  (/). 

Hence,  to  the  maintenance  of  an  action  for  tort,  two 
things  are  necessary.  In  the  first  place,  there  must  exist 
a  "right"  on  the  part  of  the  plaintiff,  independently  of 
any  agreement  between  him  and  the  defendant.  This 
corresponds  to  the  right  existing  by  contract,  which  forms 
the  basis  of  an  action  on  contract.  In  the  second  place, 
there  must  exist  on  the  part  of  the  defendant  a  violation 
of,  or  interference  with,  this  right  of  the  plaintiff.  This 
corresponds  with  the  breach  of  contract  in  an  action  on 
contract. 

Thus  an  action  for  an  injury  done  to  the  plaintiff  by 
the  careless  drivmg  of  the  defendant,  depends  upon  the 
right  of  the  plaintiff  (independently  of  any  contract)  not 
to  be  injured  by  the  negligence  of  the  defendant,  and 
upon  the  violation  of  such  right  through  the  carelessness 
of  the  defendant. 

Incidents  of  Actions  on  Contract  and  Actions  for  Tort. 
There  are  several   leading  distinctions   (affecting  the  incidents 
choice   of    parties)   between    actions    on    contract   and  ^ijj^Jgo^" 

actions. 

(e)  See  C.  L.  P.  Act,  1852,  Sched.  B. 

(/)  A  right  conferred  by  contract  may  be  eitlier  a  positive  right,  i.e., 
a  right  to  have  a  thing  done,  e.g.,  to  have  a  house  built — or  a  negative 
right,  i.e.,  to  liave  something  not  done,  e.g.,  not  to  be  hindered  from  pass- 
ing over  a  certain  piece  of  land  :  a  right  independent  of  contract  is  in 
almost  everj'^  case  a  negative  right,  e.g.,  not  to  be  assaulted,  not  to  be 
defrauded,  &c. 
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actions  for  tort,  which,  though  considered  at  length  in 
different  parts  of  tliis  treatise,  may  be  here  pointed  out 
generally. 

The  chief  of  these  differences  are  as  follows  : — 
1.  No  one  can  sue  or  be  sued  for  the  breach  of  a  con- 
tract, who  "  is  a  stranger  to  the  contract,"  or,  as  it  is 
sometimes  exj^ressed,  "is  not  privy  to  the  contract." 
A\Tiat  is  meant  is,  that  the  person  to  sue  for  the 
breach  of  a  contract  must  be  the  person  with  whom 
the  contract  is  in  the  eye  of  the  law  made,  and 
that  no  one  can  sue  for  the  breach  of  a  contract 
not  made  with  him,  simply  on  the  gi'ound  that  he 
is  injured  by  the  breach  (g).  Any  person  on  the  other 
hand,  who  is  injiu-ed  by  a  \\Tongful  act,  may  bring 
an  action  for  tort  against  the  ^Tong-doer,  even  though 
the  injury  be  an  indii'ect  one,  as  where  a  master  is  injured 
in  consequence  of  an  injury  done  to  his  servant  (h). 
The  same  act,  moreover,  may  result  in  an  interference 
with  the  separate  rights  of  an  indefinite  number  of  per- 
sons, or  in  other  words,  be  the  cause  of  many  torts  (i), 
e.g.,  the  careless  act  of  an  engine  driver  may  cause 
separate  injui'ies  or  torts  to  an  indefinite  number  of 
passengers. 

From  the  fact  that  the  same  act  may  constitute  a  tort 
to  an  indefinite  number  of  persons,  it  follows  that  while 
the  person  or  persons  to  sue  for  a  breach  of  contract 
must  be  a  definite  person  or  definite  persons  ascertain- 
able before  the  contract  is  broken,  the  number  of  persons 
who  may  have  separate  rights  of  action  against  a  wrong- 
doer for  the  same  tortious  act,  is  indefinite  and  unascer- 
tainable  before  the  commission  of  such  act. 


(g)  WinfcrhoUomY.  Wright,  10  M.  &  W.  109;  11  L.  J.  415,  Ex., 
Rule  10. 

(h)  Compare  Alton  v.  Midland  Rail.  Co.,  19  C.  B.,  N.  S.,  213  ;  34  L.  J. 
292,  C.  P. 

(i)  See  Scott\.  Shepherd,  1  Smith,  L.  C,  6tli  ed.,  422—423,  judgment  of 
Gould,  J.,  "  "Whenever  a  man  does  an  unlawful  act  he  is  answerable  for  all 
the  consequences." 
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2.  In  an  action  on  contract,  all  tlie  persons  with  whom 
the  contract  is  (in  the  eye  of  the  law,)  made,  should  join 
as  plaintiffs,  since  A.  cannot  recover  damages  for  the 
breach  of  a  contract  made  with  A.  and  B. 

In  an  action  for  tort,  on  the  other  hand,  it  is  frequently 
a  matter  of  choice  whether  the  persons  injured  should 
sue  separately  or  jointly,  and  in  any  case  the  non- 
joinder of  a  plaintiff  is  a  matter  of  comparatively 
small  importance.  For,  if  in  such  an  action,  where  A. 
and  B.  ought  to  sue  jointly,  A.  sues  alone,  he  may,  it 
is  true,  be  forced  (by  a  plea  in  abatement)  to  join  B.  with 
him.  But  if  the  non-joinder  of  B.  is  not  objected  to  at 
the  proper  stage  of  the  proceedings  before  the  trial,  A., 
though  it  may  appear  that  B.  ought  to  have  been  joined, 
Avill  recover  damages  in  proportion  to  the  injury  which  he 
himself  has  suffered,  and  no  objection  can  be  taken  to  a 
subsequent  action  by  B.  alone  for  the  injury  which  B. 
has  sustained  (^'). 

In  other  words,  a  contract  with  A.  and  B.  jointly  is 
a  different  thing  from  a  contract  with  A.  alone,  and  it  is 
an  answer  to  an  action  by  A.  that  the  contract  sued  upon 
was  a  contract,  not  with  A.,  but  with  A.  and  B.  But  an 
injury  to  A.  is  no  less  an  injury  to  Imn  because  it  was  an 
injiuy  to  A.  and  B.  jointl3%  Hence,  if  A.  sues  alone  for 
an  injury,  e.  g.,  to  the  joint  property  of  A.  and  B. 
(though  it  may  be  possible  by  proper  pleading  to  comj^el 
A.  to  join  B.  with  him  as  plaintiff),  it  is  no  answer  to  the 
action  by  A.  for  the  injury  to  him  that  the  tort  com- 
mitted was  a  tort  against  A.  and  B.  jointly  {I). 

3.  In  an  action  on  contract,  all  the  persons  by  whom 
the  contract  was  made  should,  properly  speaking,  be 
joined  as  defendants,  i.  e.,  joint  contractors  should  be 
sued  jointly  for  a  breach  of  contract,  and  it  is  an  error  to 
sue  X.  alone  for  the  breach  of  a  contract  made  by  X.  and 
Y.  jointly.     The  error  is,  however,  of  minor  importance, 

{k)  Addison  v.  Overejid,  6  T.  R.  766  ;  Sedgworth  v.  Overend,  7  T.  R. 
279. 

(I)  See  Chapter  XXXIV.,  as  to  non-joinder  of  plaintiffs. 
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since,  though  the  defendant,  X.,  can  by  proper  pleading 
{i.e.,  b}'  a  plea  in  abatement)  compel  the  plaintiff  to  make 
Y.  a  co-defendant,  still,  if  the  objection  be  not  taken  at 
the  proper  stage  of  the  proceedings  before  the  trial,  X. 
will  be  held  liable  on  the  joint  contract  of  X.  and 
Y.  (m). 

In  an  action  for  tort,  no  objection  whatever  can  be 
made  to  the  non-joinder  of  a  joint  wrong- doer  as 
defendant. 

In  other  words,  joint  contractors  are  jointly  liable, 
but  a  wrong-doer  is  always  separately  liable  for  his  torts, 
even  though  another  person  may  be  liable  with  him ; 
hence,  in  an  action  against  X.  alone  on  a  contract  made 
by  X.  and  Y.,  it  is  an  objection  that  the  action  ought  to 
have  been  brought  against  X.  and  Y.  jointly.  But  to  an 
action  for  tort  against  X.,  it  is  no  objection  whatever 
that  the  wrong  complained  of  was  committed  by  X.  and 
Y.  jointly,  since  X.  is  none  the  less  resj^onsible  for  a 
tort,  because  Y.  also  happens  to  be  responsible. 

4.  In  an  action  on  contract,  the  misjoinder  of  de- 
fendants is,  unless  amended,  a  fatal  error,  i.  e.,  a 
contract  by  X.  and  Y.  is  a  different  contract  from  one 
by  X.  alone,  and  if  an  action  be  brought  against  X. 
and  Y.,  on  a  contract  made  by  X.  only,  the  action  will 
fail. 

On  the  other  hand,  the  misjoinder  of  defendants  in  an 
action  for  tort  is  of  small  importance,  i.e.,  if  X.  and  Y. 
be  sued  jointly  for  a  tort  committed  by  X.  alone,  a 
verdict  will  be  found  against  X.,  and  in  favour  of  Y., 
and  it  will  be  no  defence  to  X.,  that  though  he  is  guilty 
of  a  wrong,  Y.  is  not  guilty  (n). 

5.  A  woman  is  not  liable  for,  and  cannot  be  sued  on 
contracts  made  by  her  during  coverture,  and  no  j)erson 
is,  as  a  general  rule,  responsible  for  or  liable  to  be  sued 
on  contracts  made  during  infancy ;  but  married  women 

(m)  EiccY.  Shute,  1  Smith,  L.  C,  6th  ed.,  511.  • 

{n)  For  the  effect  of  non-joinder,  misjoinder,  and  tlie  amendment  of  these 
errors,  see  Chapter  XXXIV. 
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and  infants  are  in  general  responsible  and  liable  to  be 
sued  for  torts  committed  by  tliem  (o). 

The  distinction  between  an  action  on  contract  and  an   Difficulty 
action  for  tort  is  in  itself  clearly  marked,  but  the  distinc-   1^  '^pply- 
tion,  and  the  differences  which  follow  from  it,  will  not  be  tiuction 
found  to  apply  to  all  the  actions  which  are  comited  under  acti^ns^on 
the  one  or  the  other  class.  contract 

This  arises  from  the  existence  of  certain  actions,  which  for  tort. 
in  form  are  actions  on  contract,  but  are  not  really  brought 
for  the  violation  of  rights  conferred  by  contract ;  and  of 
certain  actions  which  in  form  are  actions  for  tort,  but  are 
not  in  reahty  brought  for  the  violation  of  rights  inde- 
pendent of  contract.  The  first  class  consists  of  actions 
for  the  breach  of  what  is  called  an  "  implied  contract," 
and  which  are  sometimes  termed  actions  "  quasi  ex  con- 
tractu.^' The  second  class  consists  of  actions  for  what 
are  called  "  torts  founded  on  contract.'' 

There  are  only  "  two  kinds  of  common  law  actions  ;   Actions 

one    for   injury   to    person  or   property,    and   the  other  ^^^^^^^^ 

for    breach    of     contract.      Now,    the    ordinary    case    of  or  quasi  ex 
1  i^i.j.-i  ij.1  J.-1  1    contractu; 

breach   ot  contract   is  where    both  parties   have    agreed 

to  a  certain  thing,  and   one  breaks  tiie  promise  which 

he  has  made.      But   for  a  long   time   implied   contracts 

have    been  admitted   into    the  law  where    a  transaction 

having  taken  place  between  parties,  a  state  of  things  has 

arisen  in  reference  to  it  ivhich  ivas  not  contemplated  by  them, 

but  is  such  that  one  party  ought  in  justice  and  fair  dealing 

to  pay  a  certain  sum  of  money  to  the  other"  {p).     The 

essence  of  an  action  on  an  "  implied  contract  "  {q)  is  that 

(o)  In  the  superior  courts  in  an  action  on  contract,  a  verdict  for  more 
than  201.  carries  costs ;  but  in  an  action  for  tort,  a  verdict  for  more  than 
101.  carries  costs.     30  &  31  Vict.  c.  42,  s.  5. 

{p)  Per  Martin,  B.,  Freeman  v.  Jeffries,  L.  E.  4  Ex.  199;  38  L.  J. 
121,  Ex. 

(g-)  The  expression  "  implied  contract  "  is  used  in  several  senses.  In 
the  sense  in  which  the  term  "implied  contract "  is  here  used,  an  action  on 
an  implied  contract  nearly  corresponds  with  an  action  quasi  ex  contractu, 
since  that  term  is  employed  in  Roman  law  to  denote  certain  actions  which 
may  be  brought,  where,  as  a  matter  of  fact,  there  has  been  no  contract 
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it  is  brought  on  accoimt  not  of  anj^  actual  contract,  but 
of  some  transaction  in  vii-tue  of  which,  though  there 
has  been  no  contract  between  the  parties,  one  party 
ought  to  pay  money  to  another  as  if  there  were  a  con- 
tract, whence  the  action  maybe  termed  an  action  "  quasi 
ex  contractu"  i.  e.,  "  as  it  were  on  a  contract." 

for  money         One  action  of  this  class  is  what  is  called  "  an  action 

received;     ^^^  money  had  and  received." 

This  is  "a  kind  of  equitable  action  to  recover  back 
money  which  ought  not  in  justice  to  be  ke]Dt.  .  .  . 
It  lies  only  for  money  which,  ex  aquo  et  bono,  the 
defendant  ought  to  refund.  ...  It  lies  for  money  paid 
by  mistake  (r),  or  upon  a  consideration  which  happens 
to  fail,  or  for  money  got  through  imposition,  express 
or  implied,  or  extortion,  or  oppression,  or  undue 
advantage  taken  of  the  plaintiff's  situation,  contrary  to 
laws  made  for  the  protection  of  persons  under  those 
cu-cumstances.  In  one  word,  the  gist  of  this  kind  of 
action  is,  that  the  defendant  is  obliged  by  ties  of  natm'al 
justice  and  equity  to  refund  the  money  "  (s). 

The  action  for  money  received,  which  is  of  a  very 
extensive  character,  and  includes  within  it  actions  of  very 
different  kinds,  is  sometimes  in  reality  an  action  on 
contract,  since  "  contracts  arising  from  agreement  fre- 
quently result  in  a  receipt  and  holding  of  money  by  the 
defendant  for  the  use  of  the  plaintiff,  as  for  example, 
where  the  defendant  has  been  engaged  by  the  plaiutiff  as 
agent  to  receive  money,  and  to  account  for  and  pay  over 
the  amount  received,  and  has  received  money  by  virtue 
of  his  employment,  and  he  is,  therefore,  bound  by  the 
terms  of  his  engagement  to  pay  over  to  the  plaintiff  the 
money  received  ;  but  such  money  being  in  fact  received 

between  the  parties ;  but  where  a  state  of  things  has  arisen  in  which  the 
law  considers  one  of  them  bound  to  the  other  in  the  same  manner  as  if 
a  contract  had  been  made. 

(r)  Sc.  a  mistake  of  fact,  Milncs  v.  Duncan,  6  B.  &  C.  671  ;  Marriott  v. 
Hampton,  2  Smith,  L.  C.  6th  ed,,  388. 

(s)  Ptr  Mansfield,  C.  J.,  Moses  v.  Macfarhmc,  2  Burr.  1012. 
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and  held  by  him  for  the  use  of  his  employer,  his  liability 
may  be  concisely  described  as  for  money  received  by  the 
defendant  for  the  use  of  the  plaintiff,  without  entering 
into  particulars  of  the  contract  under  which  it  was 
received  "  (t). 

But  it  is  more  frequently  an  action  "  quasi  ex  con- 
tractu,'' and  the  supposed  contract  may  be  implied  from 
an  infinite  variety  of  cii'cumstances  which  this  is  not  the 
place  to  enumerate. 

The  action  may,  lastly,  depend  on  the  existence  of  a 
distinct  tort,  since,  in  many  cases,  a  person,  by  wrong- 
ing whom  a  wrong-doer  has  gained  mone}^  inay,  if  he 
prefers  it,  instead  of  suing  for  the  WTong  committed, 
bring  an  action  for  the  money  gained  by  the  wrong, 
treatmg  it  as  mone}^  received  to  his  use.  Thus,  "  take 
the  case  of  a  man  selHng  the  goods  of  another  mthout 
authority,  and  receiving  the  proceeds  of  such  sale.  The 
law  allows  the  party  whose  goods  are  so  sold  to  declare 
in  an  action  for  wrongfol  conversion,  or,  at  his  election, 
to  sue  on  the  implied  promise  to  pay  over  the  proceeds 
to  him,  though,  in  truth,  there  was  no  such  promise  "  (w). 
This  is  one  of  the  "  cases  in  wliich  the  law  has  invented 
fictions  to  give  a  more  convenient  remedy  to  the  party 
wronged"  (x). 

In  this  and  other  instances  (y),  the  action,  which  is  in 
form  an  action  on  contract,  and  partakes  of  most  of  the 
incidents  proper  to  such  an  action,  may  be  considered  as 
bemg  in  reality  an  action  for  tort,  brought  for  con- 
venience in  the  form  of  an  action  on  contract. 

The  action  also  for  "  money  paid  "  is,  in  many  cases,  one  for  money 
quasi  ex  contractu.     When,  for  instance,  A.  is  compelled  ^'^^'^ ' 
to  pay  money  which  X.  ought  to   have  paid,  A.  may, 
mider  some  circumstances,  sue  X.  for  the  amount,  as  for 

(t)  Leake,  Contracts,  47,  48. 
(u)  Compare  34  L.  J.  297,  C.  P. 

(x)  AUon\.  Midland  Rail.  Co.,  19  C.  B.,  K  S.,  241 ;  34  L.  J.  292,  C.  P. 
per  Willcs,  J.     See  LtjUujoc  v.  Vcriion,  5  H.  &  N.  180  ;  29  L.  J.  164,  Ex. 
[y)  Brewer  v.  Spai-ruw,  7  B.  &  C.  310. 
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money  paid  for  X.,  though  there  is  no  real  agreement 

by  X.    to  repay  the    mone}",   and   the    action   therefore 

cannot,  in  substance,  be  considered  an  action  for  breach 

of  contract. 

on  a  Where  one  party  to  an  action  has  obtained  a  judgment 

judgment,     against  another,  he  has  a  right,  if  he  chooses,  to  bring 

an  action    on  the  judgment  for  the  money  due.     This 

right  arises   from  the  existence  not    of  a    contract  but 

of    a    cu'cumstance   (sc,  the    recovery   of   a  judgment), 

which  enables  the  plamtiff  to    sue  the  defendant,  as   if 

there  had  been  a  contract  between  them,  i.  g.  it  is  a  right 

qiiasi  ex  contractu. 

Actions  for       "  If  a  contract  imposes  a  legal  duty  upon  a  party,  the 

torts  neglect  of  that  duty  is  a  tort  founded  on  contract,  so  that 

founded  ^  "^ 

on  contract,  an  action  ex  contractu,  for  .the  breach  of  contract,  or  an 
action  ex  delicto,  for  the  breach  of  duty,  may  be  brought 
at  the  option  of  the  plaintiff"  (z). 

"  That  there  is  a  large  class  of  cases  in  wliich  the 
foundation  of  the  action  springs  out  of  the  privity  of 
contract  between  the  parties,  but  in  which,  nevertheless, 
the  remed}^  for  the  breach  or  the  non-performance  is 
mdifferently  either  assumpsit  [i.  e.,  an  action  for  breach 
of  contract],  or  case  upon  tort,  is  not  disputed.  Such  are 
the  actions  against  attornej'S,  surgeons,  and  other  pro- 
fessional men  for  want  of  competent  skill  in  the  services 
which  they  undertake  to  render  ;  actions  against  common 
carriers,  against  shipowners  on  bills  of  lading,  against 
bailees  of  different  descriptions,  and  m  numerous  other 
cases  in  which  the  action  is  brought  in  tort  or  on  con- 
tract, at  the  election  of  the  plaintiffs"  (a). 

Actions,  therefore,  for  torts  founded  on  contract,  are 
actions  brought,  not  directly  for  a  breach  of  contract, 
but  indii'ectly  for  a  breach  of  dut}-,  arising  from  the 
existence  of  a  contract.  As  being  for  a  breach  of  duty, 
they  are  in  foim  actions  for  tort.   As  being  for  the  breach 

(2)  Addison,  Torts,  3rd  ed.,  13. 

(a)  Boorman  v.  Broimi,  11  L.  J.  439,  Ex.  (Ex.  Ch.),  per  Tindal, 
C.J. 
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of  a  duty  connected  with  the  breach  of  a  contract,  they 
]3artake  of  the  character  of  actions  on  contract. 

It   is  clear  that  such  actions  must   be  in   substance  Difference 
(whatever  theii'  form)  either  actions  ex  delicto,  or  actions  as  to  tlicir 
ex  contractu.     But  some  diversitj^  of  opinion  has  existed  ^^a^t^e. 
on  the  question  to  which  of  these  classes  they  belong,  and 
hence  as  to  the  further  question  by  what  rules  they  are 
to  be  governed,  or,  in  other  words,  whether  the  incidents 
of  actions    on   contract,   or   of  actions   for  tort,  rightly 
attach  to  actions  for  torts  founded  on  contract  (h). 

"The  word  duty,"  it  has  been  said,  "is  introduced 
into  this  declaration  [against  a  carrier  for  non-dehvery], 
but  let  us  see  what  is  meant  by  the  defendant's  duty. 
How  did  he  imdertake  any  duty  except  b}'  his  agreement  to 
carry  and  deliver  the  goods  ?  The  duty  of  a  servant  or  the 
duty  of  an  officer  I  understand,  but  the  duty  of  a  carrier  I 
do  not  understand,  otherwise  than  as  that  duty  arises  out 
of  the  contract.  Suppose  a  man  undertake  to  suppl}^  me  as 
a  builder  with  timber  and  with  other  materials  for  build- 
ing. He  imposes  on  himself  the  duty  of  performing  his 
contract,  but  no  other  duty  ;  and  I  may  maintain  an 
action  against  him  for  a  breach  of  the  contract,  which  in 
that  sense  "will  be  a  breach  of  duty  (c)  .  .  .  I  suppose 
there  can  be  no  doubt,  that  if  a  common  carrier  accept 
goods  to  carry  and  then  die,  an  action  will  lie  against  his 
executors.  How  is  that  ?  Wl\y,  because  the  action  is 
founded  on  contract.  But  the  form  of  the  action  cannot 
alter  the  natui'e  of  the  transaction.  The  form  of  the 
transaction  is  originall}"  contract,  and  the  cii'cumstance 
of  an  action  l}ing  against  the  executors  shows  that  it  is 
so.     How  an  action  against  the  carrier  on  the   custom 

(b)  In  considering  this  question,  it  may  be  well  to  bsar  in  mind  that 
the  greater  number  of  such  actions  are  actions  against  common  carriers. 

(c)  "An  action  on  the  custom  of  the  realm  against  a  common  carrier  is 
for  a  tort  or  for  a  supposed  crime,  and  the  plea  is  '  not  guilty  ; '  therefore, 
at  common  law  the  action  will  not  lie  against  the  carrier's  executors,  but 
an  action  of  assumpsit  will  lie  against  them  on  the  very  same  cause." 
"Williams,  Executors,  6th  ed.,  1598,  citing  Cowp.  375.  See  further, 
Chapter  XVIIL,  post. 

c 
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ever  came  to  be  considered  an  action  in  tort  I  do  not 
understand,  but  it  is  so  considered"  (d). 

So,  in  an  action  (e)  by  a  master  against  a  railway- 
company,  on  account  of  an  injury  done  to  his  servant 
when  being  carried  by  the  company,  the  master  was  held 
not  capable  of  suing  on  account  of  the  action  being  in 
substance  an  action  on  contract.  In  this  case  the  law 
is  thus  laid  down  :  "  The  liability  of  the  defendants  in 
the  case  before  us  is  of  the  latter  kind  [i.  e.,  founded  on 
contract],  and  falls  within  the  principle  of  a  series  of 
decisions  which  leave  no  room  for  doubt.  The  case  does 
not  .  .  .  fall  within  the  principle  contended  for  on  the 
part  of  the  plaintiffs,  for  this  simple  reason — because  the 
rights  founded  on  contract  belong  to  the  person  who 
stipulated  for  them.  Here  the  right  to  be  earned  safely 
was  stipulated  for  by  the  servant.  It  was  a  right  acquii'ed 
by  him  by  reason  of  a  bargain  of  the  defendants  (/)  .  .  . 
This  is  a  case  in  which  there  would  have  been  no  duty, 
but  for  the  contract  to  carry  safely  in  consideration  of  a 
certain  payment.  The  passenger  purchases  the  duty 
which  the  law  sa^'s  arises  out  of  the  contract,  and  has  his 
election  to  sue  upon  the  contract,  or  for  the  breach  of 
the  duty  founded  on  the  contract  (g)  .  .  .  .  It  has  been 
strongly,  but  ....  erroneously,  urged,  that  the  cause  of 
action  here  is  founded  on  a  wrong.  The  law  does  not 
so  deal  with  it :  it  gives  the  right  to  sue  in  form  either 
in  tort  or  contract,  at  the  party's  election  "  (h). 

But  though  in  numerous  cases  (i)  actions  for  torts 
founded  on  contract  have  been  considered  as  essen- 
tially actions  on  contract,  they  have  also  been  treated 
as  actions  for  tort. 

(fZ)  Powell  V.  Lai/ton,  2  N.  K.  367,  370,  per  Sir  J.  Mmisfidd,  C.  J. 

(e)  Alton  V.  Midland  PmU.  Co.,  19  C.  B.,  K  S.,  213 ;  34  L.  J.  292,  C.  P. 

(/)  Ibid.,  19  C.  B.  (N.  S.)  239,  240,  per  Willes,  J. 

{(j)  Ibid.,  241,  judgment  of  Willes,  J. 

iji)  Ibid.,  240,  per  Willes,  J. 

(i)  See,  in  favour  of  this  view,  Marzetti  v.  Williams,  1  B.  &  Ad.  415  ; 
Wintcrholtom  v.  Wright,  10  M.  &  W.  109,  11  L.  J.  47,  Ex.  ;  Tullil  v. 
Shenstone,  5  M.  &  W.  283. 
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"  Ever  since  Pozzi  v.  Shipton  (k),  the  action  against 
common  carriers  on  the  custom  has  been  considered  an 
action  strictly  of  tort"  (/). 

"  It  seems  to  me  "  (it  has  been  said  in  another  case,) 
"  that  the  whole  current  of  authorities,  beginning  with 
Govett  V.  Radnidge  (vi),  and  ending  with  Pozzi  v.  Shipton, 
estabhsh  that  an  action  of  this  sort"  [i.e.,  against  carriers 
for  negligence]  "  is  in  substance  not  an  action  on  contract, 
but  an  action  of  tort  against  the  company  as  car- 
riers "  (w).  Hence,  in  the  case  from  which  the  quotation 
is  taken  (o),  a  servant  was  held  entitled  to  sue  for  the 
loss  of  his  luggage,  though  the  contract  for  its  carriage 
was  with  his  master,  and  he,  therefore,  had  the  action 
been  held  to  be  on  contract,  could  not  have  sued  (j)) ;  and 
in  a  subsequent  case,  it  is  said  by  Blackburn,  J.,  "I 
think  that  what  is  said  in  the  case  of  Marshall  v.  Yoi'k, 
Newcastle,  and  Berwick  Railway  Company  was  quite  cor- 
rect, and  that  the  right  which  a  passenger  by  railway  has 
to  be  carried  safely,  does  not  depend  on  his  having  made 
a  contract,  but  that  the  fact  of  his  being  a  passenger 
casts  a  duty  on  the  company  to  carr}^  him  safely  "  {q). 

The  difference  of  opinion  which  exists  amongst  equally 
high  authorities,  is  less  than  it  might  at  first  sight 
appear.  Actions  against  common  carriers  have  been 
thought  an  admitted  exception  to  ordinary  rules,  and 
the  matter  in  dispute  will  generally  be  found  to  be,  not 
what  is  the  true  nature  of  torts  founded  on  contract, 
but  whether  in  a  given  case,  e.g.,  an  action  against  a 
railway  company  for  negligence,  the  ground  of  the  action 
was  in  any  sense  the  contract. 

{k)  8  A.  &  E.  963. 

{I)  Tattany.  G.  W.  Rail.  Co.,  29  L.  J.  186,  Q.  B.,  per  CromiHon,  J. 

(m)  3  East,  62. 

{n)  Marshall  v.   York,  Newcastle,  and  Berwick  Eail.  Co.,  11  C.  B.  663, 
per  Williams,  J. 

(o)  11  C.  B.  655  ;  21  L.  J.  34,  C.  P. 

(p)  Rule  10.     Compare,    as  agreeing  with  this  view,  Martin  v.   Great 
Indian  Bail.  Co.,  L.  R.  3  Ex.  9;  37  L.  J.  27,  Ex. 

(q)  Austin  v.  G.  W.  Rail.  Co.,  L.  R.  2  Q.  B.  447  ;  36  L.  J.  202,  Q.  B. 

c  2 
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for  tort. 


Results 
depending 
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in  which 
action 
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In  spite  of  conflicting  decisions,  the  doctrine  laid  down 
by  Sii-  J.  Mansfield,  C.  J.,  is  (it  is  submitted)  in  theory 
correct.  Actions  for  torts  founded  on  contract,  though 
in  form  actions  for  tort,  are  in  reahty  actions  for  breach 
of  contract.  They  owe  their  existence  to  the  fact,  that 
for  technical  reasons  (some  of  which  still  exist  (r) )  de- 
clarations were  often  framed  in  tort,  where  the  real  cause 
of  action  was  the  breach  of  a  contract  (.s). 

A  plaintiff  has  often  a  choice  of  sumg  either  on  con- 
tract or  for  tort. 

Sometimes  the  act  of  the  defendant  may  amount  at 
once  to  a  breach  of  contract  and  to  a  tort. 

More  frequently  the  plaintiff's  choice  arises  from  the 
fact  that  a  party  aggrieved  may  treat  what  is  really  a 
wrong  as  a  breach  of  an  implied  contract,  or  what  is 
in  realit}^  a  breach  of  contract  as  a  wrong  founded  on 
contract. 

A  person,  for  example,  whose  goods  have  been  wrong- 
fully sold  may  either  sue  for  the  tort,  in  an  action  of 
trover  (t),  or,  if  he  pleases,  claim  the  amount  received  for 
the  sale  as  a  debt  for  money  received  for  his  use  ;  and  a 
person  whose  goods  have  not  been  delivered  by  a  carrier 
may  sue  the  carrier  either  for  a  breach  of  the  agreement 
to  deliver,  i.e.,  on  contract,  or  for  neglect  of  the  duty  to 
carry  the  goods  safel}^,  i.e.,  for  tort. 

When  the  act  complained  of  is  one  which  enables  the 
plaintiff  to  sue  either  for  breach  of  contract  or  for  tort, 
he  can  treat  the  same  act  in  one  count  of  the  declaration 
as  a  breach  of  contract,  and  in  another  count  as  a  tort. 

The  mode  in  wliich  an  action  is  brought  cannot 
affect  the  substantial  legal  rights  of  the  parties  {u),  but 
may  nevertheless  have  important  effects. 

First.  A  plaintiff  who  treats  a  tort  as  if  it  were  a 
breach  of  contract,  exposes  himself  to  the  disadvantages 


(r)  See  pp.  11,  12,  aiite. 

(s)  BuUeu,  Pleadings,  3rd  ed.,  273. 

(t)  Lythgoe  v.  Vernon,  5  H.  &  N.  180  ;  29  L.  J.  164,  Ex. 

(m)  Alton y.  Midland  Bail.  Co.,  19  C.  B.,  N.  S.,  241  ;  34  L.  J.  292,  C.  P. 
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of  suing  on  contract,  e.g.,  lie  is  liable  to  a  plea  of  set- 
off {w),  and  cannot  obtain  costs  {x),  unless  he  recovers 
more  than  20L 

Secondly.  A  plaintiff  who  treats  a  breach  of  contract  as 
if  it  were  a  wrong,  though  he  may  gain  some  advantages 
of  procedure,  e.  g.,  exclude  a  plea  of  set-off,  and  perhaps 
gain  costs  on  a  verdict  for  any  sum  above  101.  (y),  cannot 
(it  would  seem)  change  the  substantial  rights  of  the 
parties,  e.g.,  he  cannot  make  an  infant  or  married  woman 
liable  on  a  contract  by  treating  the  breach  of  contract  as 
a  tort  (z). 

While,  in  short,  a  plaintiff  can,  by  varying  the  mode 
in  which  an  action  is  brought,  affect  points  of  procedure, 
he  cannot  affect  the  substantial  rights  of  the  parties  (a). 

The  law  as  to  the  plaintiff's  election  is  thus  stated  by 
Willes,  J.  (h)  :— 

"Election,  it  must  be  admitted,  is  purely  technical, 
and  was  mtended  to  give  the  party  a  more  convenient 
and  compendious  remedy.  If  traced  to  its  origin,  there 
would  be  found  many  instances  to  prove  that.  I  may 
mention  a  few  of  them.  First,  I  will  start  wdth  the 
doctrine  of  implied  promises,  because  whether  the  law 
raises  a  dvity  or  implies  a  promise  which  the  parties  did 
not  stipulate  for,  is  all  one.  Take  the  case  of  a  contract 
with  various  stipulations,  as  in  a  building  contract ;  and 
take  it  that  the  contract  is  only  partly  completed,  without 
any  default  on  the  part  of  the  builder.  Certain  of  the 
work  has  been  done  and  certain  materials  supplied  :  the 
law  gives  the  builder  his  election  to  declare  upon  the 

(w)  See  Leake,  Contracts,  48. 

(x)  Tattan  v.  G.  W.  Rail.  Co.,  29  L.  J.  184,  Q.  B. 

iy)  It  may  be  questioned  whether  this  is  so  under  the  late  Act  (30  &  31 
Vict.  c.  142). 

{z)  Wright  v.  Leonard,  30  L.  J.  365,  C.  P.  ;  1  C.  B.,  N.  S.,  258.  Sea 
as  to  infants,  Chapter  XXIX.  ;  as  to  married  women,  Chapter  XXX. 

{a)  As  to  this  point,  compare  .4 Z<y?i  v.  Midland  Rail.  Co.,  19  C.  B.,  N.  S., 
213,  34  L.  J.  292,  C.  P.  ;  Marshall  v.  York,  Newcastle,  and  Berwick  Rail. 
Co.,  11  C.  B.  655  ;  21  L.  J.  34,  C.  P.  ;  and  Martin  v.  Great  Indian  Rail. 
Co.,  L.  R.  3  Ex.  9,  37  L.  J.  27,  Ex. 

(&)  Alton  V.  Midland  Rail.  Co.,  19  C,  B.,  N.  S.,  240,  241. 
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special  contract,  or  lie  may  say  that  lie  has  done  the 
work  and  suppHed  the  materials,  and  that  the  defen- 
dant promised  to  pay  him  the  value  on  request.  That 
was  the  state  of  the  law  when  the  case  of  Bretherton  v. 
Wood  (6  J.  B.  Moore,  141  ;  9  Price,  408  ;  3  Brod.  &  B. 
54),  and  the  other  cases  relied  on,  were  decided.  But 
no  one  would  contend  that  the  change  in  the  mode  of 
declaring  would  affect  the  legal  rights  of  the  parties. 
That  is  one  mstance  where  an  election  is  given  in  the 
mode  of  procedure.  I  might  travel  through  an  infinite 
series  of  legal  fictions.  Take  the  case  of  a  man  selling 
the  goods  of  another  without  his  authority.  The  law 
allows  the  party  whose  goods  are  so  sold  to  declare  in  an 
action  for  the  wrongful  conversion,  or  at  his  election  to 
sue  on  the  implied  promise  to  pa}^  over  the  proceeds  to 
him,  though  in  truth  tliere  was  no  such  iiromise.  These 
are  cases  in  which  the  law  has  invented  fictions  to  give  a 
more  convenient  remed}-  to  the  party  wronged.  In  the 
last  case  you  have  an  instance  of  an  election  which  is 
clogged  in  this  way ;  if  the  plamtiff  chooses  to  bring  an 
action  for  money  had  and  received,  he  subjects  himself 
to  all  the  consequences  of  the  defendants  being  let  in  to 
plead  a  set-off,  infancy,  and  the  like." 

Actions  were  originally  divided  into  certain  "kinds," 
or,  as  they  are  called,  "  forms  "  (o)  of  action.  Thus  an 
action  for  a  breach  of  covenant  belongs  to  one  form 
(sc.  covenant),  for  the  breach  of  a  contract  not  under 
seal  to  another  (sc.  assumpsit),  for  an  assault  to  a  thii'd 
{sc.  tresi^ass),  and  so  forth. 

The  distinction  between  forms  of  action  used  to  be 
essential,  smce  the  form  of  each  action  was  mentioned 
in  the  writ,  and  it  was  necessary  that  all  the  causes  of 
action  for  which  a  plaintiff  sued  in  one  and  the  same 
action  should  belong  to  the  same  form,  e.g.,  a  declaration 
might  contain  any  number  of  counts  for  different 
breaches  of  covenant,  but  could  not  contain  one  count 
for  the  breach  of  a  covenant  (i.  c,  a  contract  under  seal), 


(c)  See  p.  6,  ante. 


DIVISION   OF   ACTIONS.  23 

and  another  count  for  tlie  breach  of  any  contract  not  a 
covenant. 

Now  that  no  form  or  cause  of  action  is  mentioned 
in  the  writ  (d),  and  different  causes  of  action  may  be 
combined  in  the  same  declaration  (e),  forms  of  action  may 
be  considered  practically  aboHshed.  But  it  is  still  essen- 
tial, with  a  view  to  understand  the  rules  as  to  parties, 
to  bear  in  mind  the  distinction  between  different  forms. 

These  forms  may  be  considered  (/)  as  subdivisions 
or  species  of  the  two  classes  of  actions  on  contract,  and 
actions  for  tort  respectively. 

The  forms  of  actions  are  : —  List  of 

forms. 

1.  Debt  ^ 

2.  Covenant  )    on  contract. 

3.  Assumpsit  J 

4.  Trespass  \ 

5.  Trespass  on  the  case 

6.  Trover  |     for  tort. 

7.  Detinue 

8.  Replevin 

Of  the  above  eight  forms  three  belong  to  actions  ex  Nature 
contractu,  five  to  actions  ex  delicto,  °^  ^°™'^" 

"  Debt"  lies  where  a  person  claims  the  recovery  of  a  Debt, 
debt,  i.  e.,  a  liquidated  or  certain  smn  of  money  alleged 
to  be  due  to  him,  and  is  generally  founded  on  some  con- 
tract alleged  to  have  taken  place  between  the  parties,  or 
on  some  matter  of  fact  from  which  the  law  will  imply  a 
contract  between  them  {g). 

{d)  C.  L.  P.  Act.  1852,  s.  3.  (c)  Ibid.,  s.  41. 

(/)  They  may  be  so  considered  for  convenience  ;  but  the  division  of 
actions  into  forms  existed  earlier  than,  and  independently  of  the  division 
into  actions  ex  contractu  and  actions  ex  delicto.  Case  originally  included 
assumpsit,  trover  was  considered  a  species  of  case,  and  detinue  was  held 
for  some  purposes  an  action  ex  contractu,  3  Steph.  Com.,  6th  ed.,  4S5  n.  (c), 
Danby  v.  Lamb,  11  C.  B.,  N.  S.,  427. 

(g)  Stephen,  Pleading,  6th  ed.,  16.     Assumpsit  could  never  be  main- 
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Covenant. 


Assumi^sit. 


Trespass. 


Case. 


Trover. 


Detinue. 


"  Covenant  "  lies  where  a  party  claims  damages  for  a 
breach  of  covenant,  i.  e.,  of  a  j)romise  under  seal  (h). 

"  Assmnpsit"  Hes  where  a  party  claims  damages  for  a 
breach  of  a  simple  contract,  i.  e.,  a  promise  not  under 
seal. 

"  Trespass  "  lies  where  a  party  claims  damages  for  a 
trespass  committed  upon  him,  i.  e.,  for  an  injury  of  a 
direct  and  immediate  kind  committed  on  the  person,  or 
tangible  and  corporeal  property  of  the  plaintiif. 

"  Case  "  (or  "  Trespass  on  the  case  ")  lies  where  a  party 
claims  damages  for  any  wrong  not  included  under  the 
head  of  trespass. 

Case  includes  under  it  the  greater  number  of  torts, 
e.  g.,  torts  arising  from  negligence,  fraud,  &c. 

As  distinguished  from  trespass  it  lies  for  an  indii'ect,  as 
contrasted  with  a  direct  and  immediate  injury  (i).  But 
the  distinction  between  the  one  form  and  the  other  is  in 
many  cases  very  fine,  and  there  are  instances  wherein 
both  or  either  trespass  or  case  will  lie  (j). 

"  Trover  "  lies  where  the  plaintiff  sues  for  damages  for 
an  interference  with  his  right  to  possession  of  specific 
goods  and  chattels.  Such  interference  is  technically 
called  "  conversion." 

"  Detinue  "  lies  where  the  plaintiff  claims  to  recover 
specific  goods  or  chattels  wi'ongfully  detained  by  the 
defendant. 

This  action  differs  in  practice  little  from  trover  (k). 

The  chief  differences  are,    that    a   plamtiff  can  in  an 


tained  where  covenant  could,  and  vice  versd  ;  but  debt  could  sometimes  be 
brought  where  covenant  could  also  be  brought.  Assumpsit  will  lie, 
though  debt  lies  also.  Com.  Dig.,  Action  iqion  the  Case  upo7i  Assum2}- 
sit,  C. 

(fi)  See  previous  note. 

(i)  Scott  V.  Shepherd,  1  Smith  L.  C,  6th  ed.,  419. 

{j)  Ibid.,  42.3,  and  generally  notes  to  this  case.  Case  has  been  defined 
as  an  action  for  any  wrong  or  cause  of  complaint  to  which  covenant  or 
trespass  do  not  apply.  Stephen,  Pleading,  6th  ed.,  617.  This  definition 
must  apjily  to  case  in  its  original  sense,  in  which  it  included  assump. 
sit. 

Qc)  Mockford  v.  Taylor,  19  C.  B.,  N.  S.,  209  ;  34  L.  J.  352,  C.  P. 
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action  for  detinue  obtain  the  return  of  the  goods  (l),  and 
that  the  gist  of  detinue  is  the  wrongful  detainer  of  the 
goods  (m),  and  of  trover  the  wrongful  dealing  with  them. 

*'  Replevin  "  lies  where   goods  have    been  wrongfull}-  Replevin. 
distrained,  and  occasionally  where  they  have  been  wrong- 
fully taken,  though  not  as  a  distress  (n). 

(B)  Local  and  Transitory  Actions, 

Actions  are  further  di^dded  into  "local"  actions  and  Local  and 

"  transitory  "  actions.  tmnsitoiy 

''  _  _  actions. 

A  local  action  is  one  which  necessarily   depends  on 

local  matters,    such   as  the  breaking  into   a  house,  the 

diversion    of  a    stream,    and    generally    injuries   to    real 

property  which  must  hapjjen  in  a  particular  place. 

A  transitory'  action  is  one  which  dejiends  on  transitory 
matters,  such  as  the  making  and  breach  of  a  contract, 
or  an  assault  to  the  person,  which  might  haj)pen  as  well 
ill  one  place  as  in  another  (o). 

As  a  general  rule,  actions  for  wi'ongs  in  respect  of  land 
are  local;  and  other  actions,  e.  g.,  for  breach  of  contract 
or  for  wrongs  not  connected  with  real  property,  are  tran- 
sitoiy. 

A  local  action  must  be  tried  in  the  county  in  which 
the  cause  of  action  arose. 


(?)  C.  L.  P.  Act,  1854,  s.  78  ;  and  Day,  Procedure  Acts,  8rd  ed.,  273. 

(m)  Selwyn,  N.  P.,  13th  ed.,  583. 

(n)  Mcllor  v.  Leather,  1  E.  &  B.  619,  22  L.  J.  76,  M.  C.  ;  Mennie  v. 
Slake,  25  L.  J.  399,  Q.  B.  The  action  of  ejectment  is  treated  of  sepa- 
rately. The  action  of  account  is  so  rarely  brought  as  to  be  practically 
obsolete.  See  Selwyn,  N.  P.,  Account,  13th  ed.,  1.  It  is  not  the  aim 
of  this  treatise  to  treat  of  the  action  of  writ  of  right  of  dower,  dower,  and 
quaix  impedit. 

(o)  Mostyn  v.  Falrigas,  notes,  1  Smith  L.  C,  6th  ed.,  649  ;  Bullen, 
Pleadings,  3rd  ed.,  2. 

More  accurately  perhaps  a  local  action  is  one  which  arises  from  some 
infringement  of  a  right  which  must,  if  committed  at  all,  be  committed 
at  a  particular  place.  A  transitory  action  is  one  which  arises  from 
some  infringement  of  a  right  which  may,  from  its  nature,  be  com- 
mitted at  any  place  whatever.  See,  as  to  the  effect  of  this  distinction. 
Chapter  III. 
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A  transitory  action  may  be  tried  in  any  county  what- 
ever at  the  option  of  the  plaintiff. 

Hence  a  local  action  cannot  be  tried  in  our  courts 
where  the  matters  complained  of  took  place  beyond  their 
jurisdiction,  i.  e.,  beyond  the  limits  of  England,  Wales, 
and  Berwick-upon-Tweed  (jy). 

A  transitorj'  action  can  be  tried  in  our  courts  whether 
the  cause  of  action  arose  within  or  without  the  juris- 
diction (q). 

(  /))  See  further,  p.  55,  2}ost. 

(q)  Actions  for  Damages  and  Actions  fo^'  Debt. — Anotlier  way  of  regard- 
ing actions,  is  as  actions  for  damages  and  actions  for  debt. 

Under  the  head  of  actions  for  damages  come  all  actions  for  tort,  and  all 
those  actions  on  contract  in  which  anything  is  claimed  beyond  a  fixed  and 
definite  sum  of  money. 

It  is  plain,  that  in  an  action  for  wrong,  what  is  sought  to  be  recovered  is 
an  indefinite  sum,  viz.,  such  damages  as  the  jury  think  fair  compensation 
to  the  party  aggrieved,  e.g.,  assaulted  or  slandered.  It  is  equally  plain, 
that  in  some  actions  for  breach  of  contract,  what  is  sought  to  be  recovered 
is  a  definite  sum  or  debt,  as,  for  example,  where  A.  lends  B.  20?.,  and 
demands,  simply  and  solely,  its  repayment ;  whilst,  in  others,  what  is 
sought  for  is  an  indefinite  sum  or  damages,  e.g.,  where  an  action  is  brought 
for  the  non-delivery  of  goods,  where  the  plaintiff  of  course  seeks  compen- 
sation for  the  damage  which  he  has  suffered  by  the  non-delivery  of  tlie 
goods. 

It  is  sometimes,  however,  not  easy  to  decide  at  first  sight  whether  an 
action  is  brought  to  recover  a  liquidated  demand,  i.  e.,  a  debt,  or  an 
unliquidated  demand,  i.e.,  damages.  Thus,  an  action  for  a  sum  due  on  a 
bill  of  exchange  is  one  for  a  liquidated  demand  or  debt  ;  but  if  there  be 
added  to  this  demand  a  further  claim  for  the  expense  of  noting,  the  action 
becomes  an  action  for  an  unliquidated  demand  or  damages  {Rogers  v. 
Runt,  24  L.  J.  23,  Ex.  ;  10  Ex.  474). 

The  following,  for  example,  are  all  claims  for  debts,  or  liquidated 
damages,  viz.  : — 

Claims  under  the  common  indebitatus  counts,  c.  g.,  for  money  paid  or 
money  lent. 

Claims  for  a  .sum  certain  due  on  a  bond  or  covenant. 

Claims  for  liquidated  damages  under  a  covenant  or  agreement. 

The  following,  on  the  other  hand,  are  claims  for  unliquidated  damages, 
viz.  : — 

A  claim  for  noting  a  bill  of  exchange  {Rogers  v.  Hunt,  24  L.  J.  23,  Ex.  ; 
10  Ex.  474). 

Claims  under  a  guarantee  {Williams  v.  FligJit,  2  Dowl.  N.  S.  11  ; 
Ativool  v.  Aiwool,  2  E.  &  B.  23  ;  22  L.  J.  287,  Q.  B.  But  compare 
£roivn  v.  Tibbets,  31  L.  J.  206,  C.  P.  ;  11  C.  B,,  N.  S.  855). 
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A  claim  for  not  accejiting  a  bill  of  exchange  {Hutchinson  v.  Reed,  2 
Camp.  229). 

A  claim  for  damage  from  delaying  a  ship  {Seeger  v.  Duthie,  8  C.  B. , 
N.  S.,  72  ;  30  L.  J.  65,  C.  P.). 

Claims  upon  a  non-adjusted  policy  {Bcckwith  v.  Bullen,  8  E.  &  B.  683  ; 
27  L.  J.  163,  Q.  B.). 

A  claim  for  the  value  of  goods  lost  {Meyer  v.  Dresser,  33  L.  J.  289, 
C.  P.,  16  C.  B.,  N.  S.,  646). 

The  test  by  which  to  ascertain  the  nature  of  any  claim  is  to  consider 
M'hat  is  the  point  to  be  decided  by  the  jury.  If  all  they  have  to  decide  is, 
first,  was  there  a  contract  between  the  plaintiff  and  the  defendant  ? 
secondly,  what  was  the  contract  between  the  plaintiff  and  the  defendant  ? 
and,  thirdly,  has  it  been  broken  ? — then  the  action  is  brought  for  a 
liquidated  demand  or  debt.  Thus,  where  the  plaintiff  claims  the  price  of 
goods  sold,  the  sole  questions  for  the  jury  are — first,  did  the  defendant 
buy  the  goods?  secondly,  at  what  price  were  the  goods  sold,  i.  e.,  what 
was  the  contract  ?  and,  thirdly,  have  they  been  paid  for  or  not,  i.  e. , 
has  the  contract  been  broken  ?  The  action  is,  therefore,  for  a  liquidated 
demand  or  debt. 

If  the  jury  would  have  to  decide,  in  addition  to  the  three  points 
already  mentioned,  the  following  fourth  point,  i.  e.,  what  damage  has  the 
plaintiff  suffered  by  the  breach  of  contract  ? — then  the  action  is  one  for  an 
unliquidated  demand  or  damages.  Thus,  where  the  action  is  for  the  non 
delivery  of  goods,  the  jury  must  consider — first,  was  there  a  contract ' 
secondly,  what  was  the  contract  ?  thirdly,  were  the  goods  delivered  or  not 
i.e.,  was  the  contract  broken  ?  and  fourthly,  what  damage  did  the  plaintiff 
suffer  by  the  breach  ?  {Rogers  v.  Ifimt,  24  L.  J.  33,  Ex.,  and  10  Ex.  474 
Hodscdl  V.  Baxter,  28  L.  J.  61,  Q.  B.  ;  Hall  v.  Seotson,  23  L.  J.  85,  Ex., 
9  Exch.  238).  The  action  is,  therefore,  for  an  unliquidated  demand  or 
damages. 

Several  results  of  practical  importance  depend  upon  the  distinction 
between  actions  for  debt  and  actions  for  damages.  The  only  result  which 
need  be  noticed  here  is  its  effect  upon  the  right  of  "set-off." 

If  X.  is  indebted  to  A.  in  lOZ.,  and  A.  is  indebted  to  X.  in  101.  or 
more,  and  A.  sues  X.  for  the  lOZ.  which  he  owes  him,  X.  can  set  off  the 
debt  which  A.  owes  him  against  the  debt  which  he  owes  A.  ;  and  can,  by 
so  doing,  according  to  the  amount  of  the  respective  debts,  either  defend 
himself  from  an  action  at  the  suit  of  A.,  or  else  reduce  the  amount 
recovered  by  A. 

But  it  is  a  rule  of  law,  that  only  debts  {i.e.,  liquidated  claims)  can  be 
set-off  against  debts. 

Neither  can  one  claim  for  unliquidated  damages  be  set-off  against 
another,  nor  can  a  debt  be  set-off  against  a  claim  for  unliquidated 
damages. 
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Rule  2.         RuLE  2. — No   action  can  be  brought  except  for 


No  action 
where  no 
infringe- 
ment of 
right. 


Mere 
damage 
will  not 
support  an 
action. 


the  infringement  of  a  right. 

As  the  ground  of  an  action  is  alwa3'S  an  interference 
with  some  right  of  the  person  aggrieved,  every  plaintiff 
must,  in  order  to  support  his  case,  prove  that  his  rights 
have  been  interfered  with,  b}^  showing  that  the  defendant 
has  by  his  acts  or  omissions  either  broken  a  contract 
made  with  the  plaintiff,  i.  e.  violated  a  right  which  the 
plaintiff  had  acquired  by  agreement  with  the  defendant,  or 
interfered  with  some  right  of  the  plaintiff,  existing  inde- 
pendently of  any  contract. 

No  man  can  support  an  action  simply  on  the  ground 
that  he  suffers  damage  from  another's  conduct.  It  con- 
stantly happens  that  acts  which  are  popularly  called 
injurious,  because  they  occasion  damage  to  a  particular 
person,  do  not  enable  that  person  to  sue,  because  they  do 
not  amount  to  an  interference  with  Ids  rights,  and  do  not, 
therefore,  constitute  what  in  the  legal  sense  of  the  term 
is  an  "  injury  "  {a).  On  the  other  hand,  when  a  man  can 
sue  because  he  suffers  a  damage,  the  cause  of  action  is 
not,  strictly  speaking,  the  damage,  but  the  interference 
with  his  right.     This  is  expressed  in  technical  language 

(a)  The  word  *'  injury"  has  at  least  three  senses.  It  means  in  common 
parlance  any  damage  done  by  one  person  to  another.  It  means  in  legal 
language  either  any  interference  with,  or  infringement  upon,  a  right  of 
any  description  whatever,  or,  secondly,  an  interference  witli  a  particular 
class  of  rights  which  exist  independently  of  a  contract.  In  its  last  sense 
the  word  is  synonjnuous  with  a  wrong  or  a  tort. 
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by  the  maxim,  that  ''  damage  without  injury  is  never  a 
cause  of  action." 

The  rule  itself  is  perfectly  clear,  and  needs  to  be  borne 
in  mind,  not  only  in  determining  whether  a  given  j)erson 
has  any  right  of  action,  but  also,  frequently,  in  ascer- 
taining by  which  of  two  persons  a  wrongdoer  ought  to  be 
sued  ;  since  it  often  happens,  that  a  wrongful  act,  which 
causes  substantial  damage  to  A.,  infringes  upon  the  rights, 
not  of  A.,  but  of  B.,  who  perhaps  may  be  little  damaged. 
Under  such  cii'cumstances  an  action  in  the  name  of  A. 
will  fail,  whilst  an  action  in  the  name  of  B.  will  suc- 
ceed (b). 

It  is  often  difficult  to  decide  whether  a  person  who  has 
been  damaged  has  or  has  not  suffered  an  injury.  The 
nature  and  application  of  the  rule  are  best  seen  from 
examples. 

Many  kinds  of  damage  are  clearly  not  injurious. 

*'  If  a  school  be  set  up  in  the  same  town  where  an 
ancient  school  has  been  time  out  of  mind,  by  which  the 
old  school  receives  damage,  j^et  no  action  lies.  So,  if  I 
retain  a  master  in  my  house  to  instruct  my  children, 
though  it  may  be  to  the  damage  of  the  common  master, 
yet  no  action  lies. 

"If  I  throw  out  windows  in  my  house,  which  overlook 
my  neighbour's  house,  and  break  in  upon  that  privacy 
which  he  before  enjoyed,  no  action  lies  "  (c).  So,  no 
one  can  sue  for  mere  damage  to  the  prospect  or  view 
from  his  dwelling  (d),  or  for  an  interference  with  the 
current  of  air  to  his  mill  (e).  Nor  has  anyone  an  abso- 
lute right  to  support  from  a  house  adjoining  to  his 
own  (/) ;  though   the    question  what  right,   if  any,   the 

(b)  See,  e.g.,  Hill  v.  Tapper,  2  H.  &  C.  121,  32  L.  J.  217,  Ex.,  noticed 
p.  37,  post.  See  Chapter  XIX.  for  cases  where  an  action  of  trespass  should 
lie  broiight  in  the  name  of  a  tenant,  though  really  on  behalf  of  a  landlord. 

(c)  Bacon,  Abr.,  Actions,  B. 

(d)  Aldred's  case,  9  Coke,  58  b. 

(c)  Webb  V.  Bird,  10  C.  B.,  K  S.,  268  ;  30  L.  J.  284,  C.  P.  ;  10 
C.  B.,  K  S.,  841 ;  31  L.  J.  245,  C.  P.  (Ex*.  Ch.) 

(/)  Solo7non  v.  Vintner<C  Co.,  4  H.  &  N.  585  ;  28  L.  J.  370,  Ex. 
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owner  of  a  house  has  to  support  from  the  adjoiiiing 
houses  is  not  completely  settled. 

It  is  again  a  damage  for  any  one  to  be  made  defend- 
ant in  an  action  without  reason.  Yet,  if  X.,  mistaking  A. 
for  B.,  serves  a  wiit  upon  him,  and  follows  up  the  action 
against  him,  A.,  though  he  has  a  good  defence,  and  can 
recover  costs,  has  no  remedy  against  X.  for  the  in- 
convenience to  which  he  has  been  put,  provided  the 
proceedings  have  been  adopted  purely  through  mis- 
take ;  for  though  damage  may  have  resulted  to  him,  it  is 
damnum  absque  injuria,  and  no  action  Hes.  Indeed, 
every  defendant  against  whom  an  action  is  unnecessarily 
brought,  experiences  some  damage  or  inconvenience 
beyond  what  costs  compensate  him  for,  and  yet  has  no 
remedy  (g). 

It  cannot,  however,  be  absolutely  laid  down  that 
a  person  may  never  sue  another  for  having  brought 
an  action  against  him.  "  That  an  action  ma}^  be 
brought  under  such  circumstances  as  to  render  it 
morally  wrong  and  injurious  in  fact  is  certain,  though 
the  authorities  leave  it  in  doubt,  whether  under 
any  cu'cumstances  the  person  so  sued  can  recover 
damages  for  the  vexation  and  annoyance  caused  to  him 
by  the  false  suit"  (h),  i.  e.,  whether  he  can  treat  it  as  an 
injury. 

Defamatory  statements  are  in  general  actionable 
when  they  cause  damage,  and  are  frequently  so  when 
they  do  not  cause  any  damage.  Yet,  even  when  most 
damaging,  they  are  under  many  circumstances  not  to  be 
esteemed  injuries. 

Thus,  no  true  assertion,  however  damaghig  or  defama- 
tor}'  in  its  character,  can,  whether  made  in  writmg  or  by 
word  of  mouth,  give  a  cause   of  action  (i)  to  the    per- 

ig)  See  Davies  v.  Jenkins,  11  M,  &  W.  756,  judgment  oi  Rolfc,  R. 

(A)  Wren  v.  Weild,  L.  R.  4  Q.  R.  730,  735,  judgineut  of  Blackburn,  J. 
The  authorities  are  reviewed  in  this  judgment. 

(i)  It  may,  however,  under  some  circumstances  be  the  siibject  of  au 
indictment. 
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son  damaged  ;  since  the  publisher  of  the  libel,  or 
the  utterer  of  the  slander,  can  always  defend  himself 
in  an  action  at  law,  by  proving  the  truth  of  the  assertion 
complained  of. 

Nor  are  defamatory  statements,  even  when  untrue, 
always  actionable,  though  causing  damage  to  the  person 
of  whom  they  are  written  or  spoken.  For  such  state- 
ments are  often  privileged,  i.  e.,  made  under  cii'cum- 
stances  such  as  to  exempt  the  person  making  them 
from  liability  to  be  sued.  They  may  be  privileged 
on  various  grounds,  as  for  instance,  that  they  are 
made  bond  fide  in  the  assertion  of  a  right,  or  the 
performance  of  a  duty  {li) ;  that  they  are  fair  criticisms 
on  matters  of  public  interest  (l)  ;  that  they  are  w^ords 
pertinent  to  the  matter  in  issue,  spoken  by  an  attor- 
ney or  advocate  in  the  coiu'se  of  a  judicial  proceed- 
ing {m),  or  b}^  a  witness  in  giving  his  evidence,  or 
are  a  fair  rejDort  of  proceedings  in  a  trial,  or  of 
a  debate  in  parliament  (o).  The  point  to  be  here 
noticed  is,  that  privileged  statements,  whenever  they 
cause  damage,  afford  an  example  of  damage  without 
injury  {p). 

In  the  foregoing  instances  the  person  damaged  has 
clearly  not  been  injured,  i.  e.,  has  not  suffered  an  inter- 
ference with  his  rights.  The  following  examples  illus- 
trate the  difficulty  which  may  arise  in  detennining 
whether  a  person  damaged  has  or  has  not  been  injured. 
A.,  the  plaintiff,  was  the  lessee  of  mines,  the  defendants 
X.  and  Y.  were  the  owners  of  a  mill  standing  on  land 
adjoining    that   under   which   the    mines   were   w^orked. 

(k)  Wliiteley  v.  Adams,  15  C.  B.,  N.  S.,  392;  33  L.  J.  89,  C.  P.  ; 
Coiolcs  V.  Potts,  34  L.  J.  247,  Q.  B. 

(0  Campbell  v.  Spottisu-oode,  32  L.  J.  185,  Q.  B.  ;  3  B.  &  S.  .769. 

(m)  Mackaij  v.  Ford,  5  H.  &  N.  792  ;  29  L.  J.  404,  Ex.  ;  Eevisv.  Smith, 
18  C.  B.  129  ;  25  L.  J.  195,  C.  B.  ;  Henderson  v.  Broomhead,  4  H.  &  N. 
569  ;  28  L.  J.  360,  Ex. 

(o)   Wason  v.  Walter,  L.  R.  4  Q.  B.  73  ;  38  L.  J.  34,  Q.  B. 

{p)  See  notes  to  Ashhy  v.  White,  1  Smith,  L.  C,  6th  ed.,  258,  259  ; 
Daiukins  v.  Lord  Paget,  L.  R.  5  Q.  B.  94. 
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Defendants  employed  competent  persons  to  construct  a 
reservoii'.  A.  had  worked  his  mines  to  a  spot  where 
there  were  certain  passages  of  disused  mines,  which  com- 
municated with  shafts  which  led  to  the  land  above,  and 
wliich  were  ajiparently  filled  up  with  earth.  No  care 
was  taken  by  the  contractor  or  the  engineer  to  fill  up 
these  shafts.  The  water  introduced  into  X.  and  Y.'s 
reservoir  broke  through  the  shafts  and  flooded  A.'s 
mine. 

There  could  in  this  case  be  no  doubt  that  A.  had  been 
damaged.  The  question  for  consideration  was  in  sub- 
stance whether  A.  had  suffered  an  injury  from  X.  and  Y., 
for  though  the  form  which  the  question  took  was  what 
was  the  strict  duty  of  X.  and  Y.  towards  A.,  this  inquiry 
is  in  substance  exactly  the  same  as  the  question  what 
was  the  right  of  A.  against  them.  The  question  at  issue 
is  thus  stated  by  the  Court : — 

"  The  plaintiff,  though  free  from  all  blame  on  his  part, 
must  bear  the  loss,  unless  he  can  establish  that  it  was 
the  consequence  of  some  default  for  which  the  defendants 
are  responsible.  The  question  of  law,  therefore,  arises, 
what  is  the  obhgation  which  the  law  casts  on  a  person 
who,  like  the  defendants,  lawfully  brings  on  his  land 
something,  which,  though  harmless  whilst  it  remains 
there,  will  naturally  do  mischief  if  it  escape  out  of  his 
land.  It  is  agreed  on  all  hands,  that  he  must  take  care 
to  keep  in  that  which  he  has  brought  on  the  land  and 
keeps  there,  in  order  that  it  may  not  escape  and  damage 
his  neighboui's.  But  the  question  arises  whether  the 
duty  which  the  law  casts  upon  him  under  such  circum- 
stances is  an  absolute  duty  to  keep  it  at  his  peril,  or  is 
....  merely  a  duty  to  take  all  reasonable  and  prudent  pre- 
cautions in  order  to  keep  it  in,  but  no  more.  If  the  first 
be  the  law,  the  person  who  has  brought  on  his  land  and 
kept  there  something  dangerous,  and  failed  to  keep  it 
in,  is  responsible  for  aU  the  natm-al  consequences  of  its 
escape.  If  the  second  be  the  limit  of  his  duty,  he  would 
not    be   answerable   except  on  proof  of  negligence,  and 
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consequentl}^  would  not  be  answerable  for  escape  arisinf^ 
from  any  latent  defect  which  ordinary  prudence  and  skill 
could  not  detect  "  (q). 

The  question  therefore  was,  what  was  A.'s  right  ?  If 
A.  had  an  absolute  right  to  insist  upon  the  defendants 
keeping  the  water  off  his  land,  he  had  suffered  an  injur}'. 
If  A.  had  only  a  right  to  insist  upon  the  defendants  taking 
reasonable  care  to  keep  the  water  off  his  land,  he  had 
suffered  a  loss,  but  had  not  suffered  an  injur3^  The 
majority  of  the  Court  of  Exchequer  held  (r)  that  the 
plaintiff's  right  was  only  to  insist  on  reasonable 
care  on  the  part  of  the  defendants,  and  that  A.  there- 
fore could  not  maintam  an  action.  The  Excheqvier 
Chamber  (s)  held  that  A.'s  right  was  to  have  the  water 
kept  off  his  land,  and  that  therefore  A.  could  main- 
tain an  action,  and  the  House  of  Lords  affirmed  (t) 
the  judgment  of  the  Exchequer  Chamber.  A.,  therefore, 
must  now  be  taken  to  have  suffered  an  injmy  as  well  as 
a  loss. 

A.'s  right  would,  however,  have  been  different  had  the 
water  accumulated  natui-ally,  and  not  been  artificially 
collected  (»). 

Wherever  the  rights  of  adjacent  owners,  or  the  rights 
of  persons  of  whom  one  owns  the  surface  of  the  soil, 
and  the  other  the  soil  below  tlie  surface,  come  into 
question,  the  inquiry,  what  does  or  does  not  constitute 
an  injur}^  to  the  one  party  or  the  other,  is  apt  to  give 
rise  to  fine  distinctions. 

The  owner  of  land,  for  example,  has  a  right  to  support 
for  his  land  from  the  adjacent  land  (f) ;  but  this  right  is 
not  an  absolute  right,  and  the  infringement  of  it  is  not  a 

(q)  Fletcher  V.  Rylands,  L.  R.  1  Ex.  279  (Ex.  Ch.). 

(r)  Ibid.,  31  L.  J.  177,  Ex.  ;  3  H.  &  C.  774. 

(s)  Ibid.,  L.  R.  1  Ex.  265  ;  35  L.  J.  154  Ex.  (Ex.  Ch.) 

(t)  Ibid.,  L.  R.  3  H.  L.  230. 

(w)  Smith  V.  Kenriclc,  7  C.  B.  515  ;  18  L.  J.  172,  C.  P.  Compare 
Baird  v.  Williamson,  33  L.  J.  101,  C.  P.  ;  15  C.  B.,  K  S.,  376. 

{v)  Nicldin  v.  Williamson,  10  Ex.  359  ;  23  L.  J.  335,  Ex.  ;  Smith  v. 
Thad-crah,  L.  R.  1  C.  P.  564 ;  35  L.  J.  276,  C.  P. 

I) 
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cause  of  action  without  appreciable  damage  (?r).  But 
this  right  of  the  owner  to  support  from  the  adjacent 
land,  extends  onlj'  to  the  land  in  its  natm-al  unincumbered 
state,  and  not  with  the  additional  weight  of  the  buildings 
upon  it  (x).  For  "  it  may  be  true  that  if  my  land  adjoins 
that  of  another,  and  I  have  not  by  buildmg  increased  the 
weight  upon  my  soil,  and  my  neighbour  digs  in  his  land 
so  as  to  occasion  mine  to  fall  m,  he  may  be  liable  to  an 
action.  But,  if  I  have  laid  an  additional  weight  upon  my 
land,  it  does  not  follow  that  he  is  to  be  deprived  of  the 
right  of  digging  his  own  ground,  because  mine  will  then 
become  incapable  of  supporting  the  artificial  weight 
which  I  have  laid  upon  it"  (y).  The  owner  of  land  has 
agam  a  right  to  support  for  the  natural  surface,  as  against 
the  owner  of  the  subjacent  strata  (^),  though  not  to 
support  of  buildings  erected  thereon  (a),  yet  he  may 
maintain  an  action  for  disturbance  of  the  natural  right 
to  support  for  the  surface,  notwithstanding  buildings 
have  been  erected  thereon,  provided  the  weight  of  the 
buildings  did  not  cause  the  injury  (h). 

Take  again  rights  having  reference  to  water.  A  mill- 
owner  has  no  right  of  action  against  a  person,  who,  by 
digging  a  well  on  his  own  land,  prevents  the  natural 
percolation  of  water  to  his  mill-stream  (c).  But  a  person 
has  a  right  of  action  when  an  underground  stream  which 
flows  into  the  plaintiff's  mill-stream  is  fouled  by  the 
works  of  the  defendant  (d).  And  the  general  rule  on 
this  point  seems  to  be  that  a  proprietor  of  land  has  a 

(w)  Nicklin  v.  Williamson,  10  Ex.  359  ;  23  L.  J.  335,  Ex.  ;  Smith  v. 
Thackerali,  L.  E.  1  C.  P.  564  ;  35  L.  J.  276,  C.  P. 

{x)  Dodd  V.  Holme,  1  A.  &  E.  493  ;   Wyatt  v.  Harrison,  3  B.  &  Ad.  871. 

(?/)   Wyatt  V.  Harrison,  3  B.  &  Ad.  876,  per  Curiam. 

(s)  Humphries  v.  Brogden,  12  Q.  B.  739;  20  L.  J.  10,  Q.  B.  ;  Smait 
V.  Morton,  5  E.  &  B.  30  ;  24  L.  J.  260,  Q.  B. 

(a)  See  Humphries  v.  Brogden,  12  Q.  B.  742  ;  20  L.  J.  10,  Q.  B. 

{I)  Stroyan  v.  Knoioles,  6  H.  &  K  454;  30  L.  J.  102,  Ex. 

(c)  Chasemore  v.  Richards,  29  L.  J.  (H.  L.)  81,  Ex.  ;  7  H.  L.  C. 
349. 

(d)  Hodgkinson  v.  Ennor,  4  B.  &  S.  229;  32  L.  J.  231,  Q.  B.  ;  and 
see  Acton  v.  Blundcll,  13  L.  J.  289,  Ex. 
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right  to  have  the  natural  streams  of  water  which  run 
through  his  land,  run  in  theii*  natural  course  (e),  and 
has  a  right  also  to  use  it  as  it  passes  (/),  and  all  riparian 
proprietors  have  these  rights  (g) ;  but  that  on  the  other 
hand,  with  respect  to  water,  whether  on  the  sui'face  or 
under  ground,  not  running  in  defined  streams,  no  similar 
rights  exist.  Such  water  is  the  absolute  property  of  the 
owner  of  the  soil  of  wliich  it  forms  a  part,  and  no  action 
will  lie  for  abstracting  it,  although  such  abstraction  may 
diminish  the  water  under  neighbouring  lands,  or  other- 
wise injure  them  (/i).  Hence,  where  A.  was  the  owner 
of  land,  and  X.,  b}'  draining  his  own  land,  withdrew  from 
A.  water  which  theretofore  ran  beneath  A.'s  land,  and 
thereby  caused  A.'s  land  to  subside,  A.  was  held  to  have 
no  right  of  action  against  X.  (i). 

A.  and  B.  (the  plaintiffs)  were  allowed  by  M.,  the  pro- 
prietor of  a  canal,  to  divert  some  of  the  water  in  it,  and 
use  it  for  their  steam  engines.  X.  (the  defendant)  fouled 
the  water  of  the  canal,  whereby  it  flowed  into  their  pre- 
mises in  a  foul  state  and  injured  the  boilers  of  their 
engmes  (/.;).  The  damage  to  A.  and  B.  was  in  this  case 
clear.  The  question  was  whether  the  plaintiffs,  being 
simply  permitted  by  M.  to  use  the  stream,  had  a  right 
of  action  against  X.  The  Court  of  Exchequer  (l)  held 
that  the  plaintiffs  had  a  right  of  action,  L  c,  had 
sustained  an  injury.  The  judges  m  the  Exchequer 
Chamber  {m)  were  equally  divided  in  opinion,  as  to 
whether  the  plaintiffs  had  or  had  not  a  right  of  action. 

*'  It  is  contended,"  says  Croivder,  J.,  "  that  no  right 

(e)  Wood  V.  Wa7id,  3  Ex.  748,  775. 

(/)  Embrey  v.  Owen,  20  L.  J.  212,  Ex.  ;  6  Ex.  369. 

(g)  Ibid. 

(h)  Acton  V.  Blundcll,  12  M.  &  W.  324;  13  L.  J.  289,  Ex.  ;  Chascmore 
V.  Richards,  29  L.  J.  81,  Ex. ;  7  H.  L.  C.  349. 

(i)  Poj)2]lcwell  V.  Uodkiuson,  L.  E.  4  Ex.  248  ;  38  L.  J.  126,  Ex. 
(Ex.  Ch.). 

{Ic)  Whaley  v.  Laing,  2  H.  &  N.  476  ;  26  L.  J.  327,  Ex.  ;  3  H.  &  N. 
675  ;  27  L.  J.  422,  Ex.  (Ex.  Ch.). 

{1}  2  H.  &  N.  476  ;  26  L.  J.  327,  Ex. 

(m)  3  H.  &  N.  675  ;  27  L.  J.  422,  Ex.  (Ex.  Cli.) 
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of  action  is  shown  in  the  declaration But  I  thuik 

it  sufficiently  appears  that  the  plaintiffs  were  in  the  laA\^ul 
enjopnent  of  a  beneficial  flow  of  clear  water  from  the 
branch  canal,  and  that  the  defendant  wrongfully  polluted 
the  stream  and  thereby  damaged  the  plaintiffs,  which 
appears  to  me  a  sufficient  statement  of  a  good  cause  of 
action  "  (»). 

The  opjiosite  view  is  thus  stated  by  JVilUams,  J. :  The 
declaration  "  shows  no  cause  of  action;  it  merely  alleges 
that  the  plaintiffs  had  enjoyed  the  benefit  of  the  waters 
of  a  canal,  near-  to  their  engine,  which  waters  had  been 
used,  and  ought  to  have  been  free  from  the  pollution 
thereinafter  mentioned;  and  it  then  avers  that  the  de- 
fendant polluted  them  and  thereby  damaged  the  engines . 
I  agree  with  the  Barons  of  the  Exchequer  as  to  the  con- 
struction of  the  allegation  that  the  waters  ought  to  have 
been  free  from  pollution,  viz.,  that  it  means,  not  an 
assertion  of  title  in  the  plaintiffs,  but  that  the  defendant 
had  no  right  to  foul  the  water.  But  if  this  be  so,  then 
the  declaration  contnins  no  allegation  whatever  that  the 
plaintiffs  were  rightfully  in  the  enjoyment  of  the  benefits 
of  the  waters,  and  there  is  nothing  to  show  that  they 
were  not  themselves  Avrongdoers,  in  which  case  I  think 
the}^  would  have  no  right  of  action  "  (o). 

"  I  can  find,"  it  is  said  by  Wightman,  J.,  "  nothing  in 
the  declaration  to  show  that  the  defendant  by  fouling  the 
water  injured  any  rigid  of  the  'plaintiffs,  nor  tliat  as  against 
them  he  can  be  considered  a  ivi'ongdoer,  and  the  introduc- 
tion of  the  word  '  wrongfully,'  will  not  make  him,  prima 
facie,  a  wrong  doer,  unless  the  circumstances  stated  in 
the  declaration  show  him  to  be  so.  I  am  therefore  of 
opinion  that  the  declaration  does  not  show  an}^  right  of 
action  against  the  defendant"  {p). 

This  case  tlierefore  raised  the  question,  whether  a 
person  merely  permitted  to  use  certain  water  has  a  right 

{%)   WhaUy  v.  Laing,  3  H.  &  jST.  680  (Ex.  Ch.),  per  Crowdcr,  .J. 
(o)  Ibid.,  683,  judgment  of  T-Ti'WOTWs,  J. 
(p)  Ibid.,  68.^,  judgment  of  Wightman,  J. 
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as  against  a  wrongdoer,  to  have  the  water  kept  pure ; 
and  though  the  rights  of  such  a  mere  licencee  still  appear 
doubtful,  it  would  seem  that  a  person  to  whom  the  right 
to  use  the  water  has  been  regularly  granted  by  the 
owners  of  the  stream,  may  sue  any  one  who  pollutes  it  (q), 
on  the  principle  that  "  as  a  general  rule,  when  a  man  has 
a  property,  he  may  grant  to  others  estates  in,  and  rights 
of  enjoj'ment  of  it,  and  the  grantees  may  maintain  actions 
against  those  who  distiu-b  them"  (r). 

A  canal  company  granted  by  deed  to  A.  (the  plaintiff) 
the  sole  and  exclusive  right  or  liberty  of  putting  or  using 
pleasm'e-boats  for  hire  on  their  canal.  X.  (the  defend- 
ant) put  and  used  pleasm-e-boats  for  hu-e  on  the  canal.  It 
was  held  (s)  that  A.  could  not  bring  an  action  in  his  own 
name  against  X.  The  ground  of  this  decision  is,  that 
though  X.  was  a  wrongdoer  as  against  the  company,  and 
that  though  A.  had  a  riglit  as  against  the  company  to  the 
exclusive  use  of  the  canal,  X.  had  not  violated  any  right 
possessed  by  A.  as  against  him. 

"  This  grant  merely  operates  as  a  licence  or  covenant 
on  the  part  of  the  grantors,  and  is  binding  on  them  as 
between  themselves  and  the  grantee,  but  gives  him  no 
right  of  action  in  his  own  name  for  any  infringement  of 
the  supposed  exclusive  right.  It  is  argued  that  as  the 
owner  of  an  estate  may  grant  a  right  to  cut  turves,  or  to 
fish,  or  hunt,  there  is  no  reason  why  he  may  not  grant 
such  a  right  as  that  now  claimed  by  the  plaintiff.  The 
answer  is  that  the  law  will  not  allow  it.  So  the  law  will 
not  permit  the  owner  of  an  estate  to  grant  it  alternately 
to  his  heii's  male  and  heii's  female.  A  new  species  of 
incorporeal  hereditament  cannot  be  created  at  the  will 
and  pleasure  of  the  owner  of  property ;  but  he  must  be 
content  to  accept  the  estate  and  the  right  to  dispose 
of  it  subject  to  the  law  as  settled  by  decisions,  and  con- 

(q)  Nuttall  V.  BraceiveU,  L.  R.  2  Ex.  1  ;  36  L.  J.  1,  Ex.     See  Stockport 
Water  Works  Co.  v.  Potter,  3  H.  &  C.  300  ;  31  L.  J.  9,  Ex. 
(r)  Ibid.,  L.  K.  2  Ex.  11,  per  Bramwell,  B. 
(s)  Hill  V.  Tapper,  2  H.  &  C.  121  ;  32  L.  J.  217,  Ex. 


38 


GENERAL   RULES. 

trolled  by  Acts  of  Parliament.  A  grantor  may  bind  him- 
self by  covenant  to  allow  any  right  he  pleases  over  his 
property,  but  he  cannot  annex  to  it  a  new  incident  so 
as  to  enable  the  grantee  to  sue  in  his  own  name  for 
an  infringement  of  such  a  limited  right  as  that  now 
claimed"  (s). 

"  This  grant  is  perfectly  valid  as  between  the  plaintiff 
and  the  canal  company ;  but  in  order  to  support  this 
action,  the  plaintiff  must  estabhsh  that  such  an  estate 
or  interest  vested  in  him  that  the  act  of  the  defendant 
amounted  to  an  eviction.  None  of  the  cases  cited  are  at 
all  analogous  to  this,  and  some  authority  must  be  pro- 
duced before  we  can  hold  that  such  a  right  can  be  created. 
To  admit  the  right  would  lead  to  an  infinite  varietj^  of 
interests  in  land,  and  an  indefinite  increase  of  possible 
estates.  The  only  consequence  is  that,  as  between  the 
plaintiff  and  the  canal  company,  he  has  a  perfect  right 
to  enjoy  the  advantage  of  the  covenant  or  contract;  and, 
if  he  has  been  disturbed  in  the  enjoyment  of  it,  he  must 
obtain  the  permission  of  the  canal  company  to  sue  in 
theii'  name  "  (t). 

This  case  deserves  particular  notice.  A.  (the  plaintiff) 
had  no  right  of  action,  because  X.  had  neither  broken 
any  contract  with  him,  nor  invaded  any  right  which 
he  possessed  as  against  X.  independently  of  con- 
tract. X.  was  a  wrongdoer,  but  the  wrong  he  committed 
was  an  invasion  of  the  rights  not  of  A.  but  of  the 
company,  who  had  gi-anted  to  A.  the  sole  use  of  the 
canal.  A.,  on  the  other  hand,  possessed  rights  with 
regard  to  the  canal,  but  these  rights  ai-ose  out  of  the 
contract  between  him  and  the  company,  and  were  rights 
against  the  company  only.  A.  therefore  might  probably 
have  sued  the  company'  for  a  breach  of  theii-  contract 
with  him  in  allowiag  X.  to  use  the  canal,  or  might  have 
obtained  from  the  company  permission  to  sue  X.  in  their 
name. 

(s)  mil  V.  Ttqijwr,  2  H.  &  C.  127,  128,  judgment  oi  Pollock,  C.  B. 
(<)  Ibid.  128.     Judgment  of  Martin,  B. 
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The  case  would  have  heen  different  if  X.,  instead  of 
merely  rowing  on  the  canal,  had  attempted  to  exclude  A. 
from  it.  Under  such  circumstances  a  distinct  right  of 
A.'s,  sc,  to  go  freely  on  the  canal,  would  have  been 
violated,  and  A.  might  have  brought  an  action  against  X. 
in  his  own  name. 

"  It  was  competent  for  the  grantors  in  Hill  v.  Tupper 
to  grant  the  plaintiff'  a  right  of  rowing  boats  on  the  canal, 
and  had  anyone  interfered  with  that  right,  the  grantee 
might  have  maintained  an  action  against  him.  But  the 
plamtiff  in  that  case  did  not  sue  because  his  rowing  was 
interfered  with,  but  because  the  defendant  used  a  boat 
on  the  water.  Now  suppose  the  grantors  had  granted  to 
the  plaintiff  a  right  to  row  boats,  and  to  [B.]  a  right  (as 
far  as  the  word  is  sensible)  that  no  one  but  the  plaintiff 
should  row  boats  on  the  canal;  clearly  [B.j  could  not 
have  maintained  any  action.  He  would  not  have  sued 
in  respect  of  any  estate  or  of  any  easement,  or  of  any 
mode  of  enjoyment  which  was  disturbed,  nor  did  the 
plaintiff  in  that  case.  It  makes  no  difference  that  the 
two  rights,  as  far  as  possible,  were  in  him,  viz.,  a  right 
to  row  and  a  right  to  exclude  others.  It  was  in  respect 
of  the  latter  he  sued,  and  it  mattered  not  he  possessed 
the  former"  («)• 

The  cases  which  have  been  cited  in  illustration  of  the  The  rule 
principle  that  no  one  can  sue  who  has  not  sustained  an  actions  o° 
injury,  have  been  taken  from  actions  for  tort.     The  prin-  contract. 
ciple  itself  applies  equally  to  actions  on  contract.     As, 
however,  a  person's  right  under  a  contract  depends  upon 
its  terms,  the  inquiry  what,  if  any,  is  the  right  of  the 
plaintiff,  resolves  itself,  in  actions  ex  contractu,  into  the 
question,    "what  are  the  terms  of  the  contract?" — the 
reply  to  which  is  a  matter  depending  either  upon  direct 
evidence,  or  upon  what  is  called  the  "interpretation"  of 
documents. 

If,  however,  the  terms  of  a  contract  are  not  in  fact 

00  Xutlally.  Braccicdl,  L.  K.  2  Ex.  11,  12,  per  Bramv.xU,  B. 
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What  is 
the  test 
whether 
an  act  is 
"  injuri- 
ous ?  " 


fixed  upon  by  the  parties,  but  are  affixed  by  the  law  to 
the  rehition  in  which  they  have  agreed  to  stand  towards 
one  another,  the  so-called  inquiry  into  the  terms  of  the 
contract  is  obviously  nothing  more  than  an  inquiry  into 
the  nature  of  the  right,  if  any,  possessed  by  the  plaintiff. 

Thus,  where  it  is  sought  to  determine  how  far  a  com- 
mon carrier  is  liable  for  the  safety  of  passengers  {x),  or  a 
person  who  lets  out  seats  on  a  stand  for  the  safety  of  the 
sight-seers  by  whom  tlie  seats  are  hired  (y),  the  point  for 
determination  is  in  reality  whether  the  plaintiff  has  or 
has  not  suffered  an  interference  with  his  legal  rights,  and 
in  short  gives  rise  to  a  question  of  the  same  kind  as  that 
which  has  to  be  decided  when  it  is  necessary  to  ascertain 
what  is  the  right,  if  any,  which  a  landowner  has  to  sup- 
port from  his  neighbour's  adjacent  ground.  Actions, 
however,  brought  on  account  of  the  breach  of  some  con- 
dition, superadded  by  law  or  custom  to  the  terms  of  a 
contract,  are,  though  in  essence  actions  on  contract, 
most  frequently,  m  form,  actions  for  tort. 

Since,  of  acts  which  cause  damage  some  are  "  in- 
jurious," and  others  are  not,  it  is  natural  to  seek  for  a 
criterion  to  determine  whether  damage  has  or  has  not 
been  occasioned  by  what  the  law  esteems  an  injury,  and 
the  rule  which  has  been  laid  down  is  "to  consider 
whether  any  rights  existing  in  the  party  damnified  have 
been  infringed  upon,  for  if  so  the  infringement  thereof 
is  an  injury"  (z).  But  this  maxim  is  in  reality  only  a 
repetition  of  the  rule  that  mere  damage  without  injury 
does  not  give  a  cause  of  action.  Another  maxim  which 
aims  at  defining  the  limits  of  different  rights  (and  to  do 
this  is  in  reality  to  point  out  what  acts  are  injurious),  is 
"  so  to  use  your  own  property  as  not  to  injure  the  rights 
of  another"  (a).  It  has  been  criticised  on  the  ground 
that  "  a  part}'  may  damage  the  property  of  another  where 

(x)  Rcadhcad  v.  Midland  Ry.,  L.  E.  4  Q.  B.  379  ;  38  L.  J.  169,  Q.  B. 
(Ex.  Ch.). 

{y)  Francis  v.  Cockrcll,  L.  E.  5  Q.  B.  184  ;  39  L.  J.  113,  Q.  B. 
{z)  Ashhy  v.  White,  notes,  1  Smith  L.  C,  6th  ed.,  263, 
(a)  Broom,  Maxims,  4th  ed.,  357. 
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the  law  I'termits,  and  lie  may  not  where  the  law  prohibits, 
so  that  the  maxim  can  never  be  applied  till  the  law  is 
ascertained,  and  when  it  is,  the  maxim  is  snperfluous  "  (/;). 
On  the  whole  it  may  be  doubted  whether  any  general 
principle  by  which  to  discriminate  acts  which  merely 
cause  damage  from  those  which  amount  to  injuries,  i.  e., 
are  an  infringement  of  legal  rights,  can  be  obtained. 


Rule  3. — No  action  can  be  brought  except  for    rule  3. 
the  mfringement  of  a  common  law  right  (c).  No  action 

where  no 


common 


A  person  may  possess  rights  which  cannot  be  enforced  jaw  right. 
by  an  action ;  for  our  courts  of  law  only  consider  legal 
rights.     "  Our  courts  of  equity  have  other  rules  by  wdiich  Courts  of 
they  sometimes  supersede  or  supplement  legal  rules  "  (d).   J^jy 
The  rights  enforceable  in  covuis  of  equity  only  are  termed   ''legal " 
equitable  rights,  and  are  never  the  basis  of  an  action  at 
law  (e),  though  their  existence  (/)  is  to  some  extent  recog- 
nised by  the  common  law  courts. 

Hence,  a  cestui  que  trust  cannot  bring  an  action  against 
his  trustee  for  his  acts  as  trustee.  Thus  a  trustee  who 
has  received  trust  money  is  accountable  for  it  to  the 
cestui  que  trust  in  the  Court  of  Chancery  {g),  but  in 
the  courts  of  law  he  is  treated,  for  most  purposes,  as 
the  absolute  owner,  and  no  action  can  in  general  be 
maintained  by  the  cestui  que  trust  against  him  to  recover 
trust-money,  for  "  it  is  quite  clear  that  so  long  as  no 
other  relation  subsists  between  two  parties,  except  that 
of  trustee  and  cestui   que  trust,  no  action  can  be  main- 

{b)  Tozcr  V.  Ohild,  26  L.  J.  151,  Q.  B.  ;  7  E.  &  B.  377. 

(c)  As  contrasted  with  an  equitable  right.  Eights  at  common  law  are 
also  frequently  contrasted  with  rights  given  by  statute. 

(d)  Bauerman  v.  Radenius,  2  Smith  L.  C,  6th  ed.,  367,  ijcr  Kenyon, 
C.  J. 

(c)  Bartlett  v.  WcUs,  1  B.  &  S.  836  ;  31  L.  J.  57,  Q.  B. 
(/)  Maberhjv.  Robins,  5  Taimt.  625  ;  Potvlcs  v.  limes,  11  M.  AW.  10  ; 
D'Arnaij  v.  Chesncan,  13  M.  &  W.  796. 
{(l)  Pardoc  v.  Price,  16  M.  &  W.  451. 
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tained  by  the  latter  against  the  former  for  any  money  in 
his  hands.  The  trustee  is  in  such  a  case  the  only 
person  entitled  at  law  to  the  money,  and  the  remedy  of 

the  cestui  que  trust  is  exclusively  in  a  court  of  equity 

So  long  as  there  is  no  liahilit}"  except  as  trustee,  the 
cestui  que  trust  has  no  legal  remedy  "(/O-  A  husband 
therefore  cannot  recover  the  property  of  his  wife  in  the 
hands  of  a  trustee  (i),  and  an  executor  or  administrator 
is  in  the  position  of  a  trustee,  and  the  legacies  or  distri- 
butive shares,  payable  out  of  the  estate  of  the  deceased, 
cannot  be  recovered  at  law  as  debts  (j).  And  it  should 
be  borne  in  mind  that  persons  are  legally  considered  as 
trustees  who  would  not  be  so  called  m  ordinary  language. 
Thus  a  person  who  assigns  the  interest  in  a  debt  or 
other  contract  to  another  is  as  assignor  trustee  for  the 
assignee. 

A  trustee  may,  however,  make  liimself  liable  to  an 
action  by  an  acknowledgment  or  an  admission  that  he 
holds  a  specific  sum  for  his  cestui  que  trust  (k),  since 
after  such  an  admission  the  trustee  is  debarred  from 
setting  up  his  character  of  trustee,  and  becomes  liable 
at  law  to  the  cestui  que  trust  for  the  money  as  for  money 
received  to  his  use.  Thus,  though  a  husband  cannot 
recover  the  separate  proj)erty  of  his  wife  in  the  hands  of 
a  trustee,  he  can  recover  it  as  money  received  to  his  use 
in  an  action  against  an  agent  of  the  wife  to  whom  the 
trustee  has  paid  it  over  (l),  and  an  executor  may  have 
an  action  brought  against  him  by  a  legatee,  to  whom  he 
has  admitted  that  he  has  received  the  money  and  holds 

(h)  Pardoe  v.  Price,  458,  459,  per  Curiam;  Edicards  v.  Bates,  7  M.  & 
G.  590. 

(i)  Bird  v.  Peagrum,  13  C.  B.  639  ;  22  L.  J.  166,  C.  P. 

(j)  Decks  V.  Strutt,  5  T.  E.  690  ;  Jones  v.  Tanner,  7  B.  &  C.  542  ; 
Williams,  Executors,  5th  ed.,  1746. 

{k)  Remon  v.  Hayioard,  2  A.  &  E.  666  ;  Rcqwr  v.  Holland,  3  A.  &  E.  99. 

(l)  Bird  V.  Peagrtim,  13  C.  B.  639  ;  22  L.  J.  166,  C.  P.  Compare 
Sloper  V.  CoitreU,  6  E.  &  B.  479  ;  26  L.  J.  7,  Q.  B.  ;  Fleet  v.  Perrins, 
L.  R.  3  Q.  B.  536  ;  L.  R.  4  Q.  B.  500  (Ex.  Ch.).  To2iham  v.  Morecroft, 
8  E.  &  B.  972. 
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it  to  his  use ;  and  generally,  "  when  there  is  no  trust  to 
execute  except  that  of  paying  over  money  to  the  cestui 
que  trust,  the  trustee  by  his  conduct,  as  for  instance  by 
admission  that  he  has  money  to  be  paid  over,  or  by 
settling  accounts  on  that  footing,  may,  and  often  does, 
make  himself  liable  to  an  action  at  law  at  the  suit  of  the 
cestui  que  trust,  for  money  had  and  received,  or  for  money 
due  on  account  stated.  Such  was  the  case  of  Roper  v. 
Holland  (m),  and  there  are  many  others  to  the  same 
effect.  But  so  long  as  there  is  no  liability  except  as 
trustee,  the  cestui  que  trust  has  no  legal  remedy  "  (n). 

In  these  cases  the  trustee  is  sued  at  law,  if  at  all,  not 
as  a  trustee  but  as  a  debtor  (o). 


SUBOEDINATE    HuLE. 


Subordi- 


Wherc  one  person  has  a  legal  and  another  an  equitable  ^^^^  ^■"^®- 

,  ,  J.  •  ,    Person 

interest  m  the  same  property,  any  action  m  respect  must  bring 
of  such  property  must  he  brought  by  the  person  ivho  fjCtion  who 
has  the  legal  interest.  interest, 

and  not 

It  often  happens  that  one  person  is  legally  and  another  J^^^g"  J.''° 
equitably  interested   in    the  same   j)roperty,    as   where  table  in- 
A.  has   assigned   his   interest  in   a  contract  to  B.  {p). 
Actions  with  regard  to  such  property  must  be  brought 
by  or  rather  in  the  name  of  A.,  and  not  of  B.  (g). 

Moreover,  the  courts  of  law  look  in  strict  theory  only 
to  the  parties  on  the  record,  i.  e.,  to  the  parties  whose 
names  appear  on  the  pleadings,  and  "  a  cause  must 
always  be  decided  as  if  the  parties  on  the  record  were 

(m)  3  A.  &  E.  99. 

(n)  Pardoe  v.  Price,  16  M.  &  W.  458,  459,  per  Rolfc,  B. 

(o)  Broom,  Parties,  2ud  ed.,  109  ;  BuUen,  Pleadings,  3rd  ed.,  46,  47. 

{p)  CastclU  V.  Boddington,  1  E.  &  B.  66,  ;  22  L.  J.  5  Q.  B.  ;  1  E.  &  B. 
879  ;  23  L.  J.  31,  Q.  B.  (Ex.  Ch.). 

{q)  When  a  mortgagor  is  in  possession,  he  may  indeed  bring  actions  of 
trespass  for  interference  with  his  right  to  possession  ;  but  lie  tlieu  sues, 
not  in  virtue  of  owning  the  land,  but  simply  in  virtue  of  being  in  pos- 
session, on  wliich  gi'ouud  a  tenant  may  always  bring  trespass.  Conf.  as  to 
Ejectment,  Chapter  XXXllL 
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the  persons  really  interested"  (r).  Hence,  where  A. 
sues  as  trustee  for  B.,  or  in  other  words  B.  brings  an 
action  in  A.'s  name,  though  the  action  be  in  reality 
wholly  for  the  benefit  of  B.,  A.  being  the  party  on  the 
record  cannot  be  looked  upon  as  a  mere  cipher,  and  B. 
Avill  be  bound  by  A.'s  acts  and  admissions,  and  liable  to 
defences  good  as  against  A.  (s).  For  "  the  plain tifi", 
though  he  says  that  he  is  a  trustee  of  another,  must,  in  a 
court  of  law,  be  treated  in  all  respects  as  the  party  in  the 
cause.  If  there  is  a  defence  against  him,  there  is  a 
defence  against  the  cestui  que  trust  who  uses  his  name  (t). 
The  following  instance  shows  the  strictness  with  which 
the  party  on  the  record  is  in  some  cases  treated  as  the 
real  party  to  the  suit. 

The  Statute  of  Frauds  requires  that  a  contract  for  the 
sale  of  goods  should  be  signed  by  the  party  to  be  charged 
or  his  agent.  It  is  also  settled  on  this  statute  that  one 
contracting  party  cannot  sign  as  agent  for  the  other. 
An  auctioneer  signed  as  agent  for  the  party  to  be 
charged,  i.  c.,  the  purchaser  of  the  goods.  His  signature 
was  in  itself  sufficient,  but  the  purchaser  w^as  sued  for 
the  price,  not  in  the  name  of  the  vendor  but  in  that  of 
the  auctioneer  (u),  who  of  course  sued  for  the  benefit  of 
the  vendor.  It  was  held  that  in  such  an  action  the  con- 
tract could  not  be  considered  signed  by  an  agent  of  the 
defendant's,  smce  it  was  signed  by  the  plaintiff,  who 
must  be  treated  as  a  party  to  the  contract. 

The  general  principle  of  the  courts  of  law  is  to  dis- 
regard equitable  interests.  A  defendant  may  have  an 
answer  to  a  plaintiff's  claim,  which  is  perfectly  good  in  a 
court  of  equity,  and  yet  cannot  be  made  in  a  court  of 
law,   and  a  plaintiff  who  could  completely  dispose  of  a 


(»•)  Com.  Dig.,  Action,  B.  38;  Baucrman\.  Radcrdus,  2  Smith  L.  C, 
6th  ed.,  362. 

(s)  The  admission  of  equitable  replications  makes  it  now  often  possilde 
for  B.  to  dispose  of  such  defences. 

{t)  Gibson  v.  Winter,  5  B.  &  Ad.  102. 

[u)  Farchrothcr  v.  Simmons,  5  B.  &  Aid.  83,  and  see  Chapter  V, 
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defendant's  answer  to  his  case  in  a  court  of  equity,  may 
not  be  able  to  reply  to  it  in  an  action  at  law ;  but  the 
ai^plication  of  this  principle  has  by  degrees  been  modified. 

Independently  of  statute  the  common  law  courts  are   Where 
often  compelled  to  recognise  the  rules  of  equity.  law  comts 

Thus,  if  an  action  be  brought  bj'-  a  vendee  for  the  recognise 
deposit,  the  Court  will  inquire  whether  the  vendor's  title  interests. 
would  be  good  in  equity.  So,  as  the  right  of  a  x^erson 
who  has  insured  a  ship  and  then  sold  it  before  loss,  to 
sue  upon  the  polic}^,  depends  upon  the  question  whether 
or  not  he  sues  as  a  trustee  for  the  vendee,  such  a  person 
would  not  be  allowed  to  recover  in  an  action  unless  he  is 
suing  as  a  trustee  (x).  In  cases  tm-ning  on  the  bank- 
ruptc}^  laws  it  frequently  becomes  necessary  to  take 
equitable  as  well  as  legal  rights  into  consideration.  If, 
for  example,  the  bankruptcy  of  the  plaintiff  is  pleaded,  it 
is  a  good  reply,  independently  of  the  statute  allowing 
equitable  replications,  that  the  plaintiff  is  suing  merely 
as  a  trustee  (y),  since  those  things  only  pass  to  a  trustee 
in  bankruptcy  in  which  tlie  bankrupt  is  beneficially 
interested  (z).  Statutes  have  still  further  extended  the 
recognition  of  equitable  interests,  and  in  so  far  have 
broken  in  upon  the  rule  that  the  courts  look  onl}^  to  the 
parties  on  the  record. 

The  Common  Law  Procedure  Act,  1854,  enacts  that  (a)  17  &  is  v. 
"  it  shall  be  lawful  for  the  defendant  or  plaintiff  in  re-  '^'  lf\. 
plevin  in  any  cause  in  any  of  the  superior  courts  in 
which,  if  judgment  were  obtained,  he  would  be  entitled 
to  relief  against  such  judgment  on  equitable  grounds,  to 
plead  the  facts  which  entitle  him  to  such  relief  by  way 
of  defence,  and  the  said  courts  are  hereby  empowered  to 
receive  such  defence  by  way  of  plea  "  {b),  and  that  "  the 

(.t)  PowJesY.  Innes,  11  M.  &  W.  10. 

(y)  Si7nsv.  Thomas,  12  A.  &E.  535  ;  Boyd  v.  Mangles,  16  M.  &  W.  3-37  ; 
Farnham  v.  Hurst,  8  M.  &  W.  743  ;  UAruayv.  C'hesncau,  13  .M.  &  W.  790. 

(z)  See  Chapter  IX. 

(a)  C.  L.  P.  A.,  1854,  ss.  83,  85.  Sec,  also,  Policies  of  Assurance  Act, 
1867  (30  &  31  Vict.  c.  144). 

(h)  C.  L.  P.  A.,  1854,  s.  83. 
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plaintiff  may  reply,  in  answer  to  any  plea  of  the 
defendant,  facts  which  avoid  such  plea  upon  equitable 
grounds  "  (c). 

Many  defences  may  now  be  pleaded  which  could 
not,  before  the  statute,  have  been  raised  at  common 
law.  Thus,  where  a  defendant  has  been  made  liable 
only  by  the  occurrence  of  some  mistake  (d) ;  where  a 
person  who  is  a  surety  does  not  appear  to  be  so  on  the 
face  of  the  instrument  (e),  and  m  other  cases,  defences 
can  be  raised  which  would  not  formerly  have  been  avail- 
able in  an  action.  The  rights,  again,  and  liabilities  of 
assignees  of  debts  who  must  sue  in  the  name  of  their 
assignors,  can  now  often  be  made  to  appear  on  the 
pleadings,  and  hence  the  rule,  that  each  case  must  be 
decided  as  if  the  parties  on  the  record  were  the  only 
persons  interested,  often  fails  to  hold  good.  This  effect 
of  the  admission  of  equitable  pleas,  &c.,  is  most  clearly 
seen  in  the  rules  as  to — 

Set-off. — A  defendant  sued  for  a  *'  debt "  due  to  the 
plaintiff  may  set  off  debts  due  from  the  plaintiff  to  a 
trustee  for  tlie  defendant  (/) ;  and  a  debt  due  to  the 
defendant  from  the  person  on  whose  behalf  the  plaintiff  is 
suing  as  trustee  {g).  But  the  defendant  cannot  set  off 
debts  due  from  the  plaintiff  where  the  latter  is  sumg  as 
trustee  for  a  person  to  whom  he  has  assigned  the  debt 
for  which  he  is  suing,  and  the  set-off  has  accrued  due 
subsequently  to  notice  of  the  assignment,  and  in  respect 
of  an  independent  transaction.  Such  a  set-off  may 
be  met  by  a  replication  that  the  plaintiff  is  suing  on 
behalf  of  the  assignee  of  the  debt  (/«). 

The  effect,  therefore,  on  the  right  of  set-off  of  admit- 

(c)  Comniou  Law  Procedure  Act,  1854,  s.  85. 

{d)  Wake  V.  Harrop,  1  H.  &  C.  202  ;  30  L.  J.  273,  Ex.  ;  Steele  v. 
Haddock,  10  Ex.  643  ;  24  L.  J.  78,  Ex. 

(e)  Poolcij  V.  Barradine,  7  E.  &  B.  431 ;  26  L.  J.  156,  Q.  B. 

(/)  Cochrane  y.  Green,  9  C.  B.,  K  S.,  448;  30  L.  J.  97,  C.  P. 

(g)  Agra  and  Mastermans  Bank  v.  Leighton,  L.  R.  2  Ex.  56  ;  36  L.  J. 
33,  Ex. 

(/i)  Watson  V.  Mid-Wales  Rail.  Co.,  L.  R.  2  C.  P.  593 ;  36  L.  J.  285,  C.  V. 
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ting  equitable  pleas  is  in  an  action  b}'  A.  against  X.  for 
a  debt  as  follows  : — 

X.  may  set  off  against  the  claim  of  A.  a  debt  due  from 
A.,  not  to  X.,  but  to  M.,  a  trustee  for  X. 

X.  may  set  off  against  the  claim  of  A.  a  debt  due  to 
X.,  not  from  A.,  but  from  M.  (the  real  plaintiff)  on 
whose  behalf  A.  is  suing. 

X.  may  not  set  off  a  debt  due  to  him  from  A.  if  A. 
is  really  suing  on  behalf  of  M.  when  the  set-off 
has  become  due  subsequently  to  notice  given  to  X.  of 
the  assignment,  and  in  respect  of  an  independent  trans- 
action. 

But  X.  may  set  off  against  the  claim  of  A.  (even 
though  A.  is  suing  as  trustee  for  M.)  debts  due  from  A. 
to  X.  which  have  become  due  before  notice  of  an 
assignment  to  M.  of  the  debt  for  which  the  action  is 
brought  (i). 

From  the  words  of  the  Common  Law  Procedure  Act,  Limitations 

1854,  it  might  be  inferred  that  any  defence   or  answer  ^^  ^^^^^ 
,  ,  ,  ,  to  raise 

which  is  available  in  a  court  of  equity  could  be  pleaded  equitable 
in  an  action.       But   this    is   not    so ;    for   the  right   to 
use  equitable  pleas,  replications,  &c.,  is  subject  to  the 
following  restrictions  : — 

First.  Courts  of  law  will  allow  pleadings  upon  equit- 
able grounds  only  where  by  the  judgment  at  law  they 
can  do  complete  and  final  justice,  and  settle  all  the 
equities  between  the  parties ;  they  have  no  jurisdiction 
to  pronounce  a  temporar}^  or  conditional  judgment,  and 
no  process  by  which  terms  or  conditions  can  be  enforced. 
Accordingly,  they  will  allow  a  pleading  on  equitable 
gromids  only  where  a  couii,  of  equity  under  similar  cir- 
cumstances would  decree  an  absolute  unconditional  and 
perpetual  injunction  (k)  ;  that  is,  where  a  judgment  in 

(i)  Cavendish  v.  Geaves,  24  Beav.  1G3  ;  27  L.  J.  314,  Ch. 

{k)  Bullen,  Pleadings,  3rd  ed.,  568;  Wodehousc  v.  Farebrother,  5 
E.  &  B.  277  ;  25  L.  J.  18,  Q.  B.  ;  3Iines  Royal  Society  v.  Magnay,  10  Ex. 
489 ;  24  L.  J.  7,  Ex.  ;  Jeffs  v.  Day,  L.  R.  1  Q.  B.  372  ;  35  L.  J. 
99,  Q.  B. 
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fiivour  of  tlie  plaintiff,  or  in  favour  of  the  defendant  (the 
onl}'  decision  which  a  court  of  law  can  give)  would 
dispose  of  the  wliole  matter  as  between  the  parties  to 
the  action.  It  is,  however,  enough  if  the  equitable 
grounds  entitle  the  defendant  to  absolute  and  complete 
relief  against  the  plaintiff,  although  against  other  parties, 
strangers  to  the  action,  equities  remain  unsettled  (l). 
But  an  equitable  pleading  will  not  be  allowed,  where  it 
is  impossible  to  do  justice  without  bringing  other  persons 
before  the  Court  (;«). 

Many  defences  therefore  available  in  ecjuity  cannot  be 
pleaded,  because  a  mere  judgment  for  the  plaintiff  or  for 
the  defendant  would  not  dispose  of  the  matter  between 
the  parties.  Thus,  in  an  action  on  a  covenant  in  a 
lease  brought  for  rent  and  for  not  rej^aii'lng,  a  defence 
on  equitable  grounds  of  a  part  performed  covenant  to 
sm-render  cannot  be  pleaded,  because  in  equity  the 
defendant  would  be  entitled  to  an  injunction  only  upon 
terms  of  executing  the  surrender  (n).  So  a  plea  that 
the  defendant  signed  a  wi'itten  contract  under  a  mistake 
as  to  its  contents  cannot  be  allowed,  because  the  remedy 
in  equity  would  be  to  reform  the  contract  (o),  and 
numerous  other  examples  might  be  given  of  i^leas,  which 
on  the  same  prmciple  cannot  be  pleaded. 

Secondly.  An  equitable  replication,  kc,  cannot  be 
allowed  which  sustains  an  equitable  claun.  If  a  plaintiff 
brings  an  action  to  which  there  is  a  good  defence,  but 
there  are  matters  showing  that  he  has  a  good  equitable 
claim,  he  should  go  to  a  com't  of  equity  in  the  first 
instance  {p).  For  "an  equitable  replication  cannot  be 
pleaded  to  a  legal  plea,  if  it  merely  shows  that  the  plain- 
tiff has  some  right  in  equity  which  is  ground  for  applying 
to  a  coiul  of  equitv." 

(I)  Sloper  V.  Co'drdI,  6  E.  &  B.  501  ;  26  L.  J.  7,  Q.  B. 
(??i)  Schlu'oibergcr  v.  Lister,  30  L.  J.  3,  Q.  B.  ;  2  E.  &  E.  870. 
(?i)  Mines  Royal  Society  v.  Magnay,  10  Ex.  489  ;  2-1  L.  J.  7,  Ex. 
(o)  Perez  V.  Oleaga,  11  Ex.  506  ;  25  L.  J.  65,  Ex. 

(^;)  Hunter  y.  Gibbons,  1  H.  &  X.  459.     See  judgment  oi  BranuvcU,  B.,. 
4G6  ;  Baitldt  v.  Wdls,  1  B.  &  S.  843  ;  judgment  of  Crompton,  J. 
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The  meaning  of  this  is,  that  though  it  is  now  possible 
to  raise  equitable  defences,  &c.,  in  an  action  at  law,  it  is 
not  i^ossible  to  commence  an  action  in  virtue  of  a  merely 
equitable  right.  The  law,  to  express  the  matter  techni- 
cally, allows  equitable  pleadings,  but  does  not  allow  an 
equitable  declaration.  Hence,  a  plaintiff  may  show,  on 
equitable  gi'ounds,  that  the  defendant's  plea  or  defence 
is  inadmissible.  But  he  cannot  make  any  reply  to  the 
defendant  which  shows  that  his  own  claim  depends  not 
'  on  a  legal,  but  on  an  equitable  right.  The  statute  has 
neither  dii'ectly  nor  indirectly  trenched  upon  the  rule 
that  no  action  can  be  brought  except  for  the  mfringe- 
ment  of  a  legal  or  common  law  right. 

Thus,  in  an  action  of  trespass  for  digging  minerals 
under  the  plaintiff's  land,  the  defendant  pleaded  the 
Statute  of  Limitations,  and  the  Com't  refused  to  allow 
a  replication  that  the  trespasses  were  fraudulentl}-  con- 
cealed until  witliin  six  years,  because  the  replication 
showed  that  the  legal  right  was  barred,  and  the  only 
right,  if  any,  was  a  riglit  in  equity  to  an  account  {q). 
So,  in  an  action  for  goods  sold,  a  repKcation  on  equitable 
grounds  to  the  plea  of  infancy,  that  the  defendant  in- 
duced the  plaintiff  to  supply  the  goods  by  fraudulently 
representing  himself  to  be  of  full  age,  was  held  bad,  as 
setting  up  matter  for  a  suit  in  equity  instead  of  a  cause 
of  action  at  law  (r)  ;  and  in  an  action  against  an  executor 
for  goods  sold  to  the  testator,  a  replication  on  equitable 
grounds  to  a  plea  of  the  Statute  of  Limitations,  that  the 
causes  of  action  accrued  six  years  before  the  testator's 
death,  and  that  he  bequeathed  to  the  defendant  sufficient 
money  on  trust  to  pay  his  debts,  was  held  bad  (s). 

In  some  of  these  cases  there  were  also  other  gromids 
for  the  decisions  given,  but  the}"  all  recognise  the  prin- 
ciple, that  where  a  plaintiff's  case  depends  upon  an  equit- 


{q)  Hunter  v.  Gibbons,  1  H.  &  N.  459  ;  26  L.  J.  1,  Ex. 
(r)  BartUttY.  Wells,  1  R.  &  S.  836  ;  31  L.  J.  57,  Q.  B. 
(s)  Gulliver  v.  Gulliver,  1  II.  &  N.  174  ;  25  L.  J.  341,  Ex. 
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able  claim,  lie   must  go  to   a  com-t   of  equity,  and  not 
bring  an  action  at  law  (t). 


Rule  4. 

Action  for 
every  in- 
fringemeut 
of  legal 
ritrlit. 


Rule  4. — An  action  may  be  brougUt  for  every 
infringement  of  a  "  legal  "  {u)  right. 

"  For  all  injuries  done  to  a  man's  person,  reputation 
or  property,  he  shall  have  an  action  "  (x).  For  everything, 
therefore,  which  is  recognised  bj'^  the  common  law  as  an 
"injury  "  in  the  widest  sense  of  that  term,  as  including 
within  it  both  breaches  of  contract  and  torts,  there  is  a 
right  of  action  ;  or,  in  other  words,  any  one  who  has 
suffered  an  invasion  of  his  legal  rights  can  bring  an 
action  against  the  person  by  whom  they  have  been 
invaded. 

"  If  a  person  has  a  right,  he  must  of  necessity  have  a 
means  to  vindicate  and  maintain  it,  and  a  remedy  if  he 
is  injured  in  the  exercise  or  enjoyment  of  it,  and  indeed, 
it  is  a  vam  thuig  to  imagine  a  right  without  a  remed}^ ;  for 
want  of  right,  and  want  of  remedy  are  reciprocal  .  .   . 

"  Every  injury  imports  a  damage,  though  it  does  not 
cost  the  party  one  farthing,  and  it  is  impossible  to  prove 
the  contrary  ;  for  a  damage  is  not  merely  pecuniar}^,  but 
an  injury  imports  a  damage,  when  a  man  is  thereby 
hindered  of  his  right.  As  in  an  action  for  slanderous 
words,  though  a  man  does  not  lose  a  penny  by  reason  of 
the  speaking  of  them,  yet  he  shall  have  an  action.  So, 
if  a  man  gives  another  a  cuff  on  the  ear,  though  it  cost 
him  nothing, — no,  not  so  much  as  a  little  diachylon, — 3^et 
he  shall  have  his  action,  for  it  is  a  personal  injury.  So,  a 
man  shall  have  an  action  against  another  for  riding  over 
his  ground,  though  it  do  him  no  damage  :  for  it  is  an 

(f)  BuUen,  Pleadings,  3rd  ed.,  566—574. 

(u)  See   the   foregoing  rule   as    to   the   distinction   between   legal    (or 
common  law)  and  equitable  rights. 
{x)  Bacon,  Abr.,  Actions,  B. 


action. 
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invasion  of  liis  property,  and  the  other  has  no  right 
to  come  there  ;  and  in  these  cases  the  action  is  brought 
vi  et  armis.  But  for  invasion  of  another's  franchise, 
trespass  vl  ct  armis  does  not  lie,  but  an  action  of 
tresj^ass  on  the  case  :  as  where  a  man  has  retornia  hre- 
viiLiii,  he  shall  have  an  action  against  any  one  who 
enters  and  invades  his  franchise,  though  he  lose  nothing 
byit"(^). 

''  With  respect  to  every  description  of  rights"  (it  has 
been  said),  *'  actual  perceptible  damage  is  not  indisi)en- 
sable  as  the  foundation  of  an  action.  It  is  sufficient  to 
show  the  violation  of  a  right,  in  Avhich  case,  the  law  will 
presume  damage  "  {a). 

The  doctrine  that  every  violation  of  a  right,  i.  e.,  every  How  far 
injmy,  is  actionable  will  be  fomid  perfectly  correct,  if  it  '^^^"^^^1®+ 
be  remembered  that  rights  are  of  two  kinds;  i.e.,  that  support  an 
while  some  rights  are  rights  to  have  certain  acts  done  or 
left  undone  by  other  persons,  other  rights  are  merely 
rights  not  to  be  materially  or  j^erceptibly  damaged  by 
certain  acts  or  omissions  on  the  part  of  others.  To  put 
the  same  thing  in  another  form,  some  acts  are  infringe- 
ments upon  rights,  i.  e.,  are  actionable,  whether  they 
inflict  damage  or  loss  upon  the  person  aggrieved  or  not  : 
other  acts  become  infringements  on  rights,  i.  e.,  are 
actionable,  only  in  consequence  of  causing  actual  damage 
or  loss. 

The  same  distinction  is  sometimes  put  in  a  different 
form.  To  make  up  a  cause  of  action  there  must  exist, 
it  is  said,  both  damage  and  injury,  and  as  an  action  does 
not  lie  for  damage  without  injurj^  so  also,  it  does  not 
lie  for  injury  without  damage. 

But  in  order  to  make  the  distinction  as  thus  stated  hold 
good,   the  word    damage  must  be  used  ambiguously,  as 
meaning"  sometimes   actual   perceptible  loss,  and    some-  • 
times,  what  is  called  damage  implied  by  law;  i.e.,  loss 

{z)  Ashby  V.  White,  1  Smith,  L.  C,  6th  ed.,  249,  250,  per  Holt,  C.  J. 
(«)  Lambert  v.  Bessey,  4  Edw.  IV.,  folio  7,  citeA  Smith  v.  Kcnrick,  18 
L.  J.  175,  C.  P. 
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Distinction 
between 
acts  ' '  in- 
jurions  " 
in  them- 
selves, 
and  acts 
injurious 
Lecause 
tliey  cause 
damage. 


Test  for 
distinguish- 
ing these 
two  classes 
of  acts. 


which,  though  it  may  not  actually  exist,  is  assumed 
by  a  fiction  of  law  always  to  exist  as  the  result  of 
certain  proceedings;  e.g.,  a  breach  of  contract,  an 
assault,  &c. :  and,  though  it  is  true  that  no  action  lies 
except  for  some  act  accompanied  either  by  actual  damage 
or  by  damage  implied  by  law,  still  the  fact  remains,  that 
certain  acts  are  considered  by  the  law  always  to  cause 
damage  (whether  they  really  cause  it  or  not),  and,  there- 
fore, are  always  actionable  ;  whilst  other  acts  are  con- 
sidered injurious,  and  are  therefore  actionable,  only  when 
they  cause  actual  or  perceptible  damage. 

Hence,  in  whatever  shape  the  distinction  insisted  upon 
be  expressed,  it  comes  in  fact  to  the  same  thing;  i.  e.,  that 
some  acts  are  injurious  and  actionable,  whether  they 
cause  damage  or  not,  whilst  other  acts  become  injuries, 
and  therefore  actionable,  only  on  account  of  the  damage 
which  they  cause. 

"  There  is  no  doubt,"  it  has  been  said,  "  that  the 
right  of  action  accrues  whenever  a  person  interferes  with 
his  neighbour's  rights,  as  for  example,  by  stepping  on 
his  land,  or  ...  .  interfering  with  his  right  to  vote, 
and  this,  though  no  actual  damage  may  result.  But  for 
a  man  to  dig  a  hole  on  his  own  land  is  a  perfectly  lawful 
act  of  ownership,  and  it  only  becomes  a  wrong  if  it 
injures  his  neighbour,  and  since  it  is  the  injury  itself 
wliich  gives  rise  to  the  right  of  action,  there  can  be  no 
right  of  action  unless  the  damage  is  of  an  appreciable 
amovint.  A  person  may  build  a  chimney  in  front  of 
your  drawing-room,  and  the  smoke  from  it  may  annoy 
you,  or  he  may  carry  on  a  trade  next  door  to  your  house, 
the  noise  of  which  may  be  inconvenient ;  but  unless  the 
smoke  or  noise  be  such  as  to  do  3'ou  appreciable  damage, 
you  have  no  right  of  action  against  him  for  what  is  in 
■  itself  a  lawful  act "  (h). 

It  is  impossible  to  lay  down  any  decisive  test  by 
which  to  distinguish  acts  which  are  injuries  and  there- 
fore  actionable  in    themselves,  from  acts  which  are  not 

{h)  Smith  V.  Thackerah,  L.  R.  1  C.  P.  566  ;  per  Eric,  C.  J. 
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injuries  in  themselves,  but  wliicli  become  injuries,  and 
therefore  actionable,  only  when  they  cause  damage. 

The  characteristic  by  which  some  acts  which  are 
injuries  in  themselves  may  be  known  is,  that  they  would, 
if  continued,  bar  the  legal  rights  of  the  j)erson  aggrieved 
by  them.  Thus  a  trespass  on  a  person's  lands,  inter- 
ference with  the  rights  of  commoners,  the  diversion  of 
a  stream  of  water,  would,  if  repeated,  bar  the  legal  rights 
of  the  landowner,  the  commoner,  or  the  persons  entitled 
to  the  use  of  the  stream.  Hence,  for  such  acts,  an  action 
may  be  brought  by  a  person  aggrieved,  even  though  he 
suifers  no  material  damage  or  loss  thereby  (c). 

The  meaning  of  the  rule,  as  well  as  the  difference 
between  acts  which  are  actionable  in  themselves,  and  acts 
which  are  actionable  only  when  they  cause  damage,  is 
best  seen  from  examples. 

A  breach  of  contract  is  always  an  injmy,  and  therefore, 
upon  the  breach  of  a  contract,  a  right  of  action  vests 
without  any  special  damage,  and  the  plaintiff  is  entitled 
to  have  a  verdict  for  nominal  damages,  even  though  he 
does  not  prove  any  actual  damage  at  the  trial  (d). 

These  nominal  damages  are  so  joure  a  fiction,  that 
when  the  claim  (e.  g.  a  debt)  due  uj^on  a  contract  has 
been  paid,  the  creditor  cannot  sue  for  nominal  damages 
for  its  detention. 

The  right  to  sue  for  every  breach  of  contract,  is 
independent  of  the  nature  of  the  contract  sued  upon. 
The  agreement  may  be  express  or  imphed,  it  may  be 
made  by  deed,  or  by  word  of  mouth,  but  whatever  its 
nature,  it  will  always  give  a  right  of  action  when  broken. 
Even  an  action  in  form  for  tort,  if  it  be  in  substance  an 
action  for  breach  of  contract,  will  lie,  even  though  no 
actual  damage  has  arisen  from  the  breach  {e) ;  the 
principle  being,  that  a  person  who   makes  a  contract  is 

(c)  Harrop  v.  Hirst,  L.  R.  4  Ex.  43  ;  38  L.   J.  1,  Ex. 

(d)  Marzettir.  Williams,  1  B.  &  Ad.  423,  judgment  of  Tenterdcn,  C.  J.  ; 
Beaumont  v.  Greathead,  2  C.  B.  494  ;  15  L.  J.  130,  C.  P. 

(e)  Marzetli  v.  William,s,  1  B.  &  Ad.  414. 
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bound  to  perform  it,  and  if  he  does  not  do  so,  is  liable  to 
an  action  for  his  neglect  of  duty  (/). 

An  assault,  trespass  to  land,  conversion  of  goods,  or 
the  pubhcation  of  a  libel,  are  in  themselves  injuries  and 
actionable,  irrespective  of  the  damage  which  they  may 
cause. 

Acts  of  fraud,  on  the  other  hand,  or  negligence,  are  not 
necessarily  injurious,  and  only  become  so  by  reason  of 
actual  damage  or  loss  caused  to  the  person  aggrieved. 

The  distinction  between  acts  actionable  in  themselves, 
and  acts  actionable  because  they  cause  loss,  is  seen  in 
the  difference  between  libel  and  slander. 

Libel,  or  the  publication  by  one  person,  by  means  of 
prmting,  writing,  pictures,  or  the  like  signs,  of  matter 
defamatory  to  another  (g)  is  actionable,  whether  it  cause 
damage  to  the  person  libelled  or  not.  Slander,  or  the 
utterance  by  one  person,  by  means  of  words  spoken,  of 
matter  defamatory  to  another  (/«)  is  (subject  to  certain 
exceptions)  not  actionable,  unless  actual  loss  is  caused 
to  the  person  slandered.  In  other  words,  a  man  has  a 
right  to  insist  absolutely,  that  defamatory  matter  tending 
to  disparage  him  shall  not  be  published  in  print,  and  if 
such  matter  be  published,  he  may  bring  an  action  for  such 
publication,  uTespective  of  its  results.  But  a  man  has 
not  a  right  to  insist  absolutely,  that  nothing  defamatory 
shall  be  said  of  him.  The  whole  extent  of  his  right  is 
the  right  not  to  be  damnified  bj^  the  utterance  of  defam- 
atory matter.  He  cannot,  therefore,  bring  an  action  for 
slander,  unless  the  slander  has  caused  him  actual  loss. 
To  publish  in  print  of  another,  that  he  is  a  low  fellow,  a 
blackguard,  a  disgrace  to  the  town,  &c.,  is  actionable  ;  to 
say  the  same  things  of  another,  is  not  actionable,  unless 
actual  damage  result  to  him  from  the  language  used. 

(/)  Compare  Baily  v.  De  Crespigny,  L.  E.  4.  Q.  B.  185.  Canliam  v. 
Barry,  24  L.  J.  106,  C.  P.,  judgment  of  Maule,  J.  ;  Mayor  of  Berwick  v. 
Oswald,  3  E.  &  B.  665  ;  23  L.  J.  24,  Q.  B. 

{g)  3  Bl.  Com.,  125. 

(/i)  Ibid.,  123  ;  Bidlen,  Pleadings,  3rd  ed.,  301,  302. 
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Causes  of  Action  arising  beyond  the  Jurisdiction. 

A  person  may  have  a  cause  of  action  against  another  jj^^je  as  to 
on  account  of  matters  which  took  place  either  in  part  or  causes  of 

.     , .      .  ^  ^        action 

wholly  without  the  jurisdiction  of  our  courts;  e.g.,  for  arising 
the  breach  of  a  contract  made  in  Scotland,  or  for  an  '^'^™'^'^- 
assault  committed  in  France. 

The  general  principle  is,  that  a  local  (i)  action  cannot 
be  brought  in  respect  of  a  cause  of  action  arising  beyond 
the  jurisdiction  of  our  coui'ts ;  but  that  a  transitory 
action  can  be  brought  by  am-  person  whatever  in  respect 
of  causes  of  action  arismg  either  wholly  or  in  part 
beyond  theii*  jurisdiction. 

The  effect  of  this  principle  is,  that  an  action  does  not 
lie  for  any  wrong  connected  T^ith  land  situated  out  of 
England, — e.  g.,  for  the  forcible  entry  into  a  house  in 
Canada;  but  that  an  action  does  lie  for  the  breach  of  any 
contract  made  or  assault  committed, — e.  g.,  in  Scotland 
or  in  France. 

Nothing  depends  upon  the  nationality  of  the  i3arties(J). 

The  right  of  an  EngHshman  to  sue  a  foreigner,  or  of 
one  foreigner  to  sue  another,  or  to  sue  an  Englishman, 
for  the  breach  of  a  contract  made  abroad  has  long  been 
completely  established. 

The  right  of  aliens  to  sue,  and  then-  liabilit}^  to  be 
sued  in  our  courts  for  wrongs  committed  abroad,  is  now 
equally  well  settled.  "  The  right  of  all  persons  whether 
British  subjects  or  aliens  to  sue  in  the  English  Com-ts 
for  damages  in  respect  of  torts  committed  in  foreign 
countries,  has  long  since  been  established ;  and  as  is 
observed  in  the  notes  to  Mostyn  v.  Fabrigas  (k),  there 
seems  to  be  no  reason  why  aliens  should  not  sue  in 
England  for  personal  injuries  done  to  them  b}'  other  aliens 
abroad,  when  such  injuries  are  actionable  both  by  the  law 
of   England  and  also  by  the  law  of  the  country  where 

(i)  Page  25,  ante. 

(j)  As  to  alien  enemies,  see  p.  3. 

(^•)  1  Smith,  L.  C,  6th  ed.,  656. 
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Appli- 
cation to 
actions  on 
contract. 


they  are  committed,  and  the  impression  which  long  pre- 
vailed to  the  contrary  seems  to  he  erroneous"  (/). 

Foreigners  can  be  sued  and  (it  is  presumed)  sue  in  this 
country  for  wrongs  committed  on  the  high  seas  (m). 

The  statement  that  an  action  always  lies  in  our  com'ts 
for  transitory  matters,  whatever  the  place  in  which  the 
grievance  was  committed,  must  be  taken,  as  regards  both 
actions  ex  contractu,  and  actions  ex  delicto,  subject  to 
certain  limitations. 

A  person  may  bring  an  action  on  a  contract  made 
abroad,  but  the  courts  here  in  judging  of  the  validity  of 
the  contract,  will  follow  the  law  with  reference  to  wliich 
the  parties  may  be  presumed  to  have  contracted;  i.  e.  (in 
almost  all  cases),  the  law  of  the  country  in  which  the 
contract  was  made.  On  the  other  hand  questions  of 
procedure  are  governed  by  the  law  of  the  country  in 
which  the  action  is  brought.  Hence  the  general  rule  is, 
that  in  interpreting  a  contract  made  abroad  the  courts 
will  follow  what  is  called  the  lex  loci;  i.  e.,  the  law  of  the 
place  in  which  the  contract  was  made  (u).  But  on  the 
other  hand,  as  to  questions  of  procedure,  they  are  go- 
verned by  the  lex  fori;  i.e.,  the  law  of  the  country  in 
which  the  action  is  brought.  "  The  distinction  that  is 
laid  dowm  in  all  cases  of  this  description  is  between  the 
cause  of  action  which  is  to  be  judged  of  with  reference  to 
the  law  of  the  country  where  it  originated,  and  the  mode 
of  procedm-e  which  must  be  adopted  as  it  happens  to 
exist  in  the  country  where  the  action  is  brought"  (o). 
"  The  rule  which  applies  to  the  case  of  contracts  made 
in  one  country  and  put  in  suit  in  the  com'ts  of  law  of 
another  country  appears  to  be  this,  that  the  interpreta- 
tion of  the  contract  must  be  governed  by  the  law  of  the 
country  where  the   contract  was  made.      The  mode   of 

(l)  The  Bailey,  L.  R.  2  P.  C.  203  ;  per  Curiam. 

{m)  Submarine  Telegraph  Co.  v.  Dickson,  33  L.  J.  139,  C.  P.  ;  15  C.  B. 
N.  S.  729. 

(n)  Lloyd  v.  Guibcrt,  35  L.  J.  74,  Q.  B.  ;  L.  E.  1  Q.  B.  115 
(Ex.  Ch.). 

{0)  1  Smith,  L.  C,  6tli  ed.,  G57. 
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suing,  aud  the  time  within  wliich  the  action  must  be 
brought,  must  be  governed  by  the  hiw  of  the  country 
where  the  action  is  brought "  (p). 

For  example,  a  contract  made  in  France  (q),  or  iii 
Scotland  (/•),  is  held  vaHd  here  if  vahd  in  France  or 
Scotland ;  and  invalid  here  if  invalid  in  France  or  Scot- 
land. On  the  other  hand,  if  barred  here  by  the  Statute 
of  Limitations,  it  cannot  be  sued  upon  in  our  courts, 
even  though  in  France  or  in  Scotland  it  would  not  be 
barred  by  any  Statute  of  Limitations  (s). 

It  is  doubtful  whether  if  an  Enghshman  contracts  with 
a  foreigner  abroad  to  do  an  act  not  contrary  to  the  law 
of  a  foreign  country  but  contrary  to  the  law  of  England, 
the  foreigner  may  mamtain  an  action  in  England  {t).  It 
appears,  however,  clear  that  "as  to  foreign  law,  which 
we  respect,  there  has  always  been  an  exception  of  foreign 
laws  in  conflict  with  our  own  laws  on  subjects  of  rehgion 
and  morality  "  («). 

A  person  may  sue  here  for  a  tort  committed  abroad,  Appli- 
provided  that  the  act  complained  of  is  a  tort  (or  at  least  actions^f  r 
unlawrful),  at  the  place  where  it  was  done,  and  is  also  a  tort. 
tort  according  to  English  law.     But  no  one  can  bring  an 
action  for  tort  in  our  courts    for   any  act  which  is  not 
both    unlawful  at  the  place  where  it  was  done  (x),   and 
also  a  tort  here  (z). 

It  is  settled,  that  an  action  lies  in  England  for  a  tort 
committed  abroad  ;  e.g.,  for  an  assault  at  Naples  (a). 

That  an  action  does  not  lie  for  an  act  which,  though 

(^)  Trimhcy  v.  Vignier,  1  Biug.  N.  C.  159,  judgment  of  Tindal, 
C.  J. 

{q)  Ibid. 

(r)  British  Linen  Co.  v.  Drummond,  10  B.  &  C.  903. 

(.9)  Ibid.  ;  Dc  la  Vega  v.  Vianna,  1  B.  &  Ad.  284. 

(/)  Santos  V.  Illidgc,  6  C.  B.,  N.  S.,  841  ;  26  L.  J.  3,  Q.  B.  ;  8  C.  B., 
K  S.,  861  ;  29  L.  J.  349,  Q.  B.  (Ex.  Ch.). 

(m)  Evipcror  of  Austria  v.  Day,  30  L.  J.  707  (Ch.),  pei-  Campbell,  Cli. 

{x)  Phillips  V.  Eyre,  L.  R.  4  Q.  B.  225  ;  38  L.  J.  113,  Q.  B. 

{z)  The  Halley,  L.  K  2  P.  C.  193  ;  37  L.  J.  33,  Ad. 

(a)  Scott  V.  Seymour,  2  H.  &  C.  219  ;  31  L.  J.  457,  Ex.  ;  2  H.  &  C. 
231  ;  32  L.  J.  61  Ex.  (Ex.  Ch.) 
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wrongful  here,  is  lawful  in  the  countr}^  where  it  is  done, 
is  established  by  the  judgment  of  the  Queen's  Bench,  in 
Phillips  V.  Eyre  (h),  from  which  the  following  quotation 
is  taken  : 

"It  may  be  useful  to  consider  what  would  have  been 
the  effect  if  ...  .  the  legislature  of  Jamaica  in  anticipa- 
tion of  future  events,  had  passed  a  statute  authorizing 
the  acts  which  have  given  rise  to  this  action.  We  cannot 
doubt  that  in  such  a  case,  no  right  of  action  w^ould  arise 
here.  It  appears  to  us  clear,  that  where  by  the  law  of 
another  country,  an  act  complained  of  is  lawful,  such  act, 
though  it  would  have  been  wrongful  by  our  law  if  com- 
mitted here,  cannot  be  made  the  ground  of  an  action  in,, 
an  English  Court.  The  rule  which  obtains  in  respect  of 
property  and  civil  contracts,  namely,  that  an  act,  unless 
intended  to  take  effect  elsewhere  shall,  as  regards  its 
effect  and  incidents,  if  a  conflict  of  law  arises  between  the 
lex  loci  and  the  lex  fori,  be  governed  by  the  former, 
appears  to  us  applicable  to  the  case  of  an  act  occasioning 
personal  injmy.  To  hold  the  contrary,  would  be  at- 
tended with  the  most  inconvenient  and  startHng  con- 
sequences, and  would  be  altogether  contrary  to  the 
comity  of  nations  in  matter  of  law,  to  which  effect 
should,  if  possible,  be  given.  An  act  might  not  only  be 
lawful,  but  might  even  be  enjoined  by  the  law  of  another 
country,  which  would  be  wrongful,  and  give  a  right  of 
action  by  our  law,  and  it  certainly  would  be  in  the 
highest  degree  unjust,  that  an  individual  who  has  in- 
tended to  obey  the  law  binding  upon  him,  should  be  held 
liable  in  damages  in  another  country  where  a  different 
law  may  prevail.  Thus,  an  arrest  and  imprisonment  might  f 
be  perfectly  justified  by  the  law  of  a  foreign  country 
under  cii'cumstances  in  which  it  would  not  be  justi- 
fiable here.  It  would  be  impossible  to  hold  that  in  such 
a    case    an    action  could  be   maintained  in    an   English 

COlU't. 

"  The  same  reasoning  will  apply  where  an  act,  thougli 
(h)  L.  R.  4  Q.  B.  225  ;  38  L.  J.  113,  Q.  B. 
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not  enjoined,  is  3'et  authorised  and  rendered  lawful  by 
the  law  of  the  countrv  where  it  is  done.  There  will  have 
been  no  intention  to  inflict  a  wrong  in  such  a  case,  nor 
according  to  the  law  of  a  particular  countr}'  will  any 
right  have  been  infringed  "  (c). 

A  judgment  (d)  of  the  Privy  Council  decides  that  no 
action  lies  here  for  an  act,  which  though  a  wrong  in  the 
coimtr}"  where  it  was  committed,  would  not  be  a  wrong  if 
done  in  England. 

"  The  liability  of  the  appellants,  and  the  right  of  the 
respondents  to  recover  damages  from  them  as  the  owners 
of  the  'Halley,'  if  such  liabihty  or  right  exists  in  the 
present  case  must  be  the  creatm-e  of  the  Belgian  law, 
and  the  question  is,  whether  an  English  court  of  justice 
is  bomid  to  apph'  and  enforce  that  law  in  a  case,  when, 
according  to  its  own  principles,  no  wrong  has  been  com- 
mitted by  the  defendants,  and  no  right  of  action  against 
them  exists  .... 

"It  is  true  that  in  many  cases  the  courts  of  England 
enquii'e  into  and  act  upon  the  law  of  foreign  countries,  as 
in  the  case  of  a  contract  entered  into  in  a  foreign  country, 
where  by  express  reference,  or  by  necessary  implication, 
the  foreign  law  is  incorporated  with  the  contract ;  and 
j)roof  and  consideration  of  the  foreign  law,  therefore, 
becomes  necessary  to  the  construction  of  the  contract 
itself;  and  as  in  the  case  of  a  collision  on  an  ordinary 
road  in  a  foreign  country,  where  the  rule  of  the  road  in 
force  at  the  i^lace  of  collision  may  be  a  necessary  ingre- 
dient in  the  determination  of  the  question  by  whose  fault 
or  negligence  the  alleged  toi't  was  committed.  But  in 
these  and  similar  cases,  the  English  court  admits  the 
proof  of  the  foreign  law  as  part  of  the  circumstances 
attending  the  execution  of  the  contract,  or  as  one  of  the 
facts  upon  which  the  existence  of  the  tort,  or  the  right 
to  damages,  may  dej^end,  and  it  then  applies  and  en- 
forces its  own  law  so  far  as  it  is  appHcable  to  the  case 

(c)  Phillips  V.  Eyre,  L.  E.  4  Q.  B.  237,  per  Curiam, 
{d)  The  nallij,  L.  R.  2  P.  C.  193. 
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thus  established  ;  but  it  is  in  their  lordships'  opinion, 
alilfe  contraiy  to  principle  and  to  authority  to  hold  that 
an  English  comt  of  justice  will  enforce  a  foreign  muni- 
cipal law,  and  will  give  a  remedy  in  the  shape  of  damages 
in  respect  of  an  act  which,  according  to  its  own  prin- 
ciples, imposes  no  liability  on  the  i^erson  from  whom 
the  damages  are  claimed  "(e). 

It  is  still  an  open  question  whether, — "  where  an  act 
which,  though  not  authorised  by  the  lex  loci,  yet  gives 
no  right  of  action,  as  where  that  act  is  punishable  by 
criminal  proceedings,  but  gives  no  right  to  damages,  but 
such  act  by  the  law  of  this  country  would  give  a  right  to 
damages,  as  in  such  case  no  conflict  of  law  would  arise, 
— an  action  might"  [or  might  not],  "  be  maintained  in  an 
English  court  "  (/). 

An  assault  committed  at  Naples  (g),  where  it  was 
unlawful,  or  at  any  rate  not  shown  to  be  lawful,  has 
been  held  to  give  a  right  of  action  here.  An  assault 
committed  in  Jamaica  (/t)  under  circumstances  which 
would  in  England  give  a  cause  of  action,  but  authorised, 
though  subsequently  to  its  commission,  by  the  laws  of 
Jamaica,  has  been  held  to  give  no  cause  of  action  in 
England;  and  an  act  (i.  e.,  the  ruunmg  down  of  a  ship 
m  Belgian  waters),  which  gave  rise  to  a  right  of  action 
in  Belgium,  has  been  held  not  actionable  here,  because 
the  facts  of  the  case  would,  if  the  accident  had  oc- 
curred in  England,  have  exempted  the  defendants  from 
Habihty  (i). 

The  rule  then  that  transitory  actions  can  be  brought 
here  in  respect  of  causes. of  action  which  have  arisen 
abroad,  is  not  applied  in  the  same  manner  when  the 
cause  of  action  is  a  breach  of  contract,  as  when  it  is  a 
tort.     A   contract,    which   would    be  invahd  if  made  in 

(e)  The  Hallcy,  L.  R.  2  P.  C.  202,  203,  204,  judgment  of  Privy  Council. 
(/)  Phillijis  V.  Eyre,  L.  R.  4  Q.  B.  239,  240,  per  Curiam. 
{g)  Scott  V.  Seymour,  2  H.   &  C.   219  ;  31   L.  J.  457,  Ex.  ;  2  H.  &  C 
231  ;  32  L.  J.  61,  Ex.  (Ex.  Ch.). 
(h)  Phillips  Y.  Eyre,  L.  R.  4  Q.  B.  225;  38  L.  J.  133,  Q.  B. 
(0  The  Hcdlcy,  L.  R.  2  P.  C.  193  ;  37  L.  J.  33,  Ad. 
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England,  generally  speaking  supports  an  action  if  it 
be  valid  at  the  place  where  it  is  made.  But  no  action 
can  be  brought  for  an  act,  which  though  a  tort  at  the 
place  where  it  was  done,  is  not  considered  a  tort  by 
English  law. 

Exception  1. — Where   an    injurious   act  amounts  to   a    public    Exceptions. 
nuisance.  Acts 

.    ,  amounting 

A  public  nuisance — e.g.,  an  obstruction  to  a  highway,  to  public 
a  noxious  trade,  &c., — is  an  indictable  offence,  and  the  iiui^^'^'^'^- 
proper  remedy  for  it  being  an  indictment,  no  action  will 
lie  for  such  a  public  nuisance  at  the  suit  of  a  private 
jierson  unless  he  has  sustained  damage  by  it  over  and 
above  what  is  common  to  others  {k).  No  action,  there- 
fore, lies  for  merely  placing  an  obstruction  on  a  public 
highway,  but  a  person  damaged  by  driving  or  falling 
against  it  may  maintain  an  action  for  the  damage  done 
to  him  {I). 

It  may  be  hard  to  determine  whether  the  plaintiff  has 
or  has  not  suffered  a  particular  damage  above  what  is 
common  to  the  public. 

A  person  who  in  consequence  of  an  obstruction  to  the 
highway  has  been  hindered  from  access  to  his  colliery, 
or  imjieded  in  his  business  (in),  or  deprived  of  tenants  {n), 
or  hindered  from  carrying  tithes  (o),  has  been  considered 
to  be  injured.  But  where  an  obstruction  to  a  high- 
way has  merely  delayed  one  person  in  common  with 
others  {p),   or   has  delayed    him    more  frequently   than 

(k)  3  Bl.  Com.  220  ;  Bullen,  Pleadings,  3rd  ed.,  377- 

(?)  Ashhij  V.  White,  1  Smith,  L.  C,  6tli  ed.,  250,  251,  judgment  of 
Holt,  0.  J. 

(m)  Iveson  v.  Moore,  1  Ld.  Eaym.  486. 

(n)  Baker  v.  Moore,  Ibid.  Compare,  for  this  and  the  preceding  note, 
RickeCs  Case,  L.  R.  2  H.  L.  187  ;  36  L.  J.  205,  Q.  B.  ;  Beckett  v. 
Midland  Rail.  Co.,  L.  R.  3  C.  P.  97— 100,  judgment  of  Willes,  J.,  and 
Com.  Dig.,  Action  on  the  Case,  A. 

(o)  Hart  V.  Bassett,  4  Viner,  517. 

(;?)  Wintcrbottom  v.  Ld.  Derby,  L.  R.  2  Ex.  316  ;  36  L.  J.  194,  Ex.  ; 
Greaslcy  v.  Codlin,  2  Bing.  263. 
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others  (q),  or  has  damaged  his  trade  (r),  lie  has  been  hehl 
to  have  suffered  no  special  damage. 

It  is  necessarj^,  however,  to  distinguish  from  pubUc 
nuisances  acts  which  do  not  amount  to  a  public  nuisance, 
but  infringe  upon  the  rights  of  a  class  of  persons. 
For  such  acts,  each  person  of  the  class  whose  rights 
are  invaded  may  have  an  action,  and  if  the  act  com- 
plained of,  would,  by  its  repetition  or  continuance, 
furnish  evidence  in  derogation  of  the  plaintiff''s  legal 
rights,  he  may  sue  without  showing  au}^  actual  personal 
damage  to  himself  whatever  (s) . 

"When,  therefore,  a  person,  by  wrongfully  depastm-ing 
cattle  on  a  common,  infringes  upon  the  rights  of  all  the 
commoners,  each  commoner  may  sue  him  without  proving 
any  si^ecific  damage  to  himself,  because  "the  law  con- 
siders the  right  of  the  commoner  is  injured  by  such  an 
act,  and,  therefore,  allows  him  to  bring  an  action  for  it 
to  prevent  a  wrong-doer  from  gaining  a  right  by  rej^eated 
acts  of  encroachment.  For  whenever  any  act  injures 
another's  right,  and  would  be  evidence  in  future  in 
favour  of  the  wrong- doer,  an  action  may  be  maintained 
for  an  invasion  of  the  right  without  proof  of  any  specific 
injury  "  (t).  And  so  where  the  plaintiffs,  in  common 
Avitli  other  inhabitants  of  a  particular  district,  enjoyed  a 
customary  right  at  all  times  to  have  water  from  a  sjjout 
in  a  highway  in  the  district  for  domestic  purposes,  and 
the  defendant  a  riparian  proprietor  on  the  stream 
which  supplied  the  spout  with  water,  on  various  oc- 
casions prevented  such  large  quantities  of  water  from 
reaching  the  spout,  as  to  render  what  remained  insuf- 
ficient for  the  needs  of  the  inhabitants,  it  was  held  that 
the  plaintiffs,  who  themselves  had  suffered  no  personal 
damage    or    inconvenience,    might    maintain    an    action 

(q)  Caledonian  Hail.  Co.,  v.  Ogilvy,  2  Macq.  229. 

(r)  Rickets  Case,  L.  R.  2  H.  L.  175  ;  36  L.  J.  205,  Q.  B. 

(s)  Harrop  v.  Hirst,  L.  R.  4  Ex.  43  ;  3S  L.  J.  1,  Ex.  ;  McUor  v. 
Spnteman,  1  Wms.  Saund.  346a. 

{t)  Mellor  V.  S2mteman,  1  Wms.  Saund.  346«  ;  Harrop  v.  Hirst,  L.  R. 
4  Ex.  46  ;  judgment  of  Kelhj,  C.  B. 
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against  the  wrong-doer  (u).  "  Where  many  men  are 
offended  by  one  particular  act,  there  they  must  proceed 
by  waj'"  of  indictment,  and  not  of  action  ;  for  in  that 
case  the  law  will  not  multipl}'  actions.  But  it  is  other- 
wise where  one  man  only  is  offended  by  that  act,  he 
shall  have  his  action  ;  as  if  a  man  dig  a  pit  in  a  common, 
every  commoner  shall  have  an  action  on  the  case  .... 
for  every  commoner  has  a  several  right.  But  it  would 
be  otherwise  if  a  man  dig  a  pit  in  a  highwa3\  Every 
man  shall  not  bring  his  action,  but  the  party  shall  be 
l)unislied  by  indictment,  because  the  injury  is  general 
and  common  to  all  that  pass  "  (x). 

''It  is  conceded  that  where  an  indictment  may  be 
maintained,  there  is  no  remedy  b}^  action  without  proof 
of  individual  damage.  But  the  same  prmciple  does  not 
apph'  where  the  injmT  complained  of  is  not  one  affecting 
the  public  generally,  but  only  a  particular  class  or  section 
of  persons.  It  is  also  conceded  that  the  infringement 
of  a  right  furnishes  a  cause  of  action,  but  it  is  said  there 
must  be  damage  of  some  sort  proved,  particular  to  the 
person  who  sues.  Now  here  the  jur}^  have  found  that 
the  inhabitants  of  the  district  in  question,  and  the  jilain- 
tifts  among  them,  have  a  right ;  and  also  that  the  defen- 
dant has  at  times  interfered  with  that  right,  but  they 
have  also  fomid  that  the  plaintiffs  have  personally  suf- 
fered no  loss  either  i^ecuniarily  or  by  waste  of  time  in 
going  to  fetch  water  in  vain  or  otherwise.  Neither  in 
time  nor  money  have  they  incurred  any  appreciable  incon- 
venience. It  is,  however,  admitted  that  any  inhabitant 
who  had  actually  been  injured  by  the  cu-cumstance  that 
the  supply  of  water  had  been  lessened  might  have  main- 
tained an  action.  But  it  appears  to  me  that  the  mere 
fiict  of  abstracting  from  time  to  time  the  suj^i^l}^  of  water 
to  which  the  inhabitants  of  the  district  were  justly  en- 
titled might  furnish  some  evidence  in  derogation  of  the 
rights  of  those  inhabitants,  whether  on  this  or  that  par- 

(m)  Uarroj)  v.  Hirst,  L.  E.  4  Ex.  43  ;  38  L.  J.  1,  Ex. 

{x)  Ashby  v.  White,  2  Sniilh,  L.  C,  611i  ed.,  239,  per  Holt,  C.  J. 
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ticular  occasion  tliey  suffered  actual  damage  or  not.  On 
that  ground  ....  the  phiintifFs  are  entitled  to  recover 
in  this  action, — on  the  ground,  that  is  to  say,  that  the 
act  of  the  defendant  was  one  which  derogated,  or  might 
hereafter  derogate  from  their  legal  right"  (?/). 

^ct,  Exception  2. — Where  tlie  wrong  done  amounts  to  a  felony, 

amounting 

to  felony.  A  person  who  is  wronged  by  another  cannot,  if  the 

wrong  amounts  to  a  felony,  bring  an  action  against  the 
wrong-doer  until  he  has  prosecuted  him  for  the  felony  (^;). 

If  X.  take  goods  from  A.  under  circumstances  which 
make  the  act  amount  to  larceny ;  or  if  X.  make  an 
assault  upon  A.  which  amounts  to  a  rape,  A.  cannot  sue 
X.  in  an  action  of  trover,  or  for  assault,  until  A.  has 
prosecuted  X.  for  the  felony ;  and  if  it  appear  at  a  trial 
that  the  act  for  which  the  action  is  brought  is  a  felony, 
the  judge  will  nonsuit  the  plaintiff  (a). 

This  rule  does  not  prevent  actions  against  others  than 
the  felon  himself.  Thus  if  X.  steal  goods  from  A.  and 
sell  them  (not  in  market  overt)  to  Y.,  who  buys  them 
without  knowing  they  are  stolen,  A.  may  bring  an  action 
of  trover  against  Y.  although  he  has  not  prosecuted 
X.(&). 

"  There  is  [a]  rule  of  the  law  of  England,  viz.,  that  a 
man  shall  not  be  allowed  to  make  a  felony  the  foundation 
of  a  civil  action ;  not  that  he  shall  not  maintain  a  civil 
action  to  recover  from  the  third  and  innocent  person  that 
which  has  been  feloniously  taken  from  him, — for  this  he 
may  do  if  there  has  not  been  a  sale  in  market  overt, — but 
that  he  shall  not  sue  the  felon ;  and  it  ma}^  be  admitted 
that  he  shall  not  sue  others  together  with  the  felon  in  a 
l)roceeding  to  which  the  felon  is  a  necessary  party,  and 
wherein  his   claim   appears   by  his   own   showing  to   be 

{y)  Harroii  v.  Hirst,  L.  R.  4  Ex.  47,  48,  judgment  of  Channel,  B. 
(2;)  Ashbijv.  White,  1  Smith,  L.  C,  6th  ed.,  267  ;   Wcllock  v.  Constan- 
tine,  2  H.  &  C.  146  ;  32  L.  J.  285,  Ex. 

(«.)   Wcllock  V.  Constantinc,  2  H.  &  C.  ]  46  ;  32  L.  J.  285,  Ex. 
{b)  White  V.  Spettlgue,  13  M.  &  W.  603. 
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founded  on  the  felony  of  the  defendant  (c).  This  is  the 
whole  extent  of  the  rule  "  (d). 

It  is  said  that  a  master  whose  servant  is  killed  cannot 
sue  until  the  possible  felony  is  inquii-ed  into  (e). 

The  statute  9  &  10  Viet.  c.  93,  for  compensating  the 
families  of  persons  killed  by  accidents,  expressly  enacts 
that  the  general  rule  shall  not  apply  to  actions  brought 
under  the  statute. 


Rule  5.  —  The    same    person    cannot   be   both    rule  5. 
plaintiff  and  defendant.  Per^^ 

cannot  be 

"  It  is  clear  upon  the  acknowledged  principles  of  plead-  and  defeu- 
ing  in  the  Common  Law,  that  a  party  cannot  at  once  be  '^^°*- 
a  plaintiff  and  a  defendant  in  the  same  action ;  or,  in 
other  words,  sue  himself  either  alone  or  in  conjunction 
with  others  "  (/). 

The  rule  that  a  person  cannot  sue  himself  scarcely 
requires  explanation,  and  results  immediately  from 
the  fact,  that  it  is  impossible  for  a  man  himseK  to 
infringe  upon  his  own  rights,  or  do  himself  an  injury  in 
the  legal  sense  of  the  term.  But  as  a  rule  of  law  it  has 
the  fm'ther  application,  that  where  two  or  more  j)ersons 
must  join  as  i)lain tiffs  in  an  action,  they  cannot  bring  any 
action  in  which  it  would  be  necessary  to  make  one  of 
them  defendants. 

A  plea  to  an  action  by  A.  and  B.  against  X.  that  B.  is 
liable  with  X.  on  the  contract  sued  upon,  is  an  ansAver  to 
the  action.  So  where  an  individual  is  a  common  partner 
in  two  houses  of  trade,  no  action  can  be  maintained  by 
the  one  house  against  the  other  uj^on  any  transactions 
which  take  place  between  them  whilst  such  individual 

(c)  Gibson  v.  Mhict,  1  H.  Bl.  612. 

(d)  Stone  v.  Marsh,  6  B.  &  C.  564,  judgment  of  Lord  Tenterden,  C.  J.  ; 
^y'hite  V.  Spettigue,  13  M.  &  W.  603  ;  Lee  v.  Bayes,  18  C.  B.  602. 

(e)  Com.  Dig.,  Action  on  the  Case,  B.  5. 

(/)  Story,  Partnership,  s.  221  ;  Jones  v.  Yates,  9  B.  &  C.  532. 
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is  a  coninioii  partner,   and  that,  ^vlletller  the  action  be 
brought  dm-ing  his  lifetime  or  after  his  death  (h). 


Rule  6. 

Right  of 
action  not 
assignable. 


Property  in 
]inssesKion 
and  in 
action. 


Definitions 
of  chose 
in  action. 


Rule  6. — The  right  to  bring  an  action  cannot  be 
transferred  or  assigned. 

This  rule  is  involved  in  the  maxim,  "  a  chose  in  action 
is  not  assignable." 

Property  in  chattels  personal  is  either  in  jtossession,  or 
else  in  action. 

Property  in  iiossession,  is  where  a  man  lias  the 
enjojonent  either  actual  or  constructive  of  the  thing  or 
chattel  {[). 

"Property  in  action  is  where  a  man  has  not  the  en- 
jojTnent,  either  actual  or  constructive  of  the  thing  in 
question,  but  merely  a  right  to  recover  it  by  suit  or 
action  at  law,  from  whence  the  thing  so  recoverable  is 
called  a  thing  (or  chose)  in  action.  Thus  money  due  on 
a  bond  is  a  chose  in  action,  for  a  right  to  claim  money 
vests  whenever  it  becomes  payable,  but  there  is  no  pos- 
session until  recovered  by  course  of  law,  unless  pajnnent 
be  first  voluntarily  made.  And  so,  if  a  man  promises 
and  covenants  with  me  to  do  any  act  and  fails  in  it, 
whereby  I  suffer  damage,  the  recompense  for  tliis  damage 
is  a  chose  in  action.  For  though  a  right  to  some  re- 
compense vests  in  me  at  the  time  of  damage  done,  yet  how 
large  such  recompense  shall  be,  can  only  be  ascertained 
by  verdict,  and  the  possession  can  only  be  given  me  by 
legal  judgment  and  execution.  A  chose  in  action  then, 
is  a  thing  rather  in  potentid  than  in  esse,  though  the  owner 
may  have  as  absolute  a  property  in,  and  be  as  well  entitled 
to  such  things  in  action,  as  to  things  in  possession  "  (A). 


(h)  Cabell  v.    Vaughan,  1  Wms.  Sauud.  291,  n.  {i}  ;   compare  Lindley, 
Tartnership,  2nd  ed.,  488.     See  Paile  22. 
(i)  2  Steph.,  Com.,  6th  ed.,  10. 
(k)  2  Steph.,  Com.,  Gth  ed.,  11—12. 
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A  chose  in  action  has  also  been  defined  (in),  as  any 
"  personal  right,  not  reduced  into  possession,  but  re- 
coverable by  law."  Hence,  "  money  due  on  a  bond, 
note,  or  other  contract,  damages  due  for  breach  of  con- 
tract, for  detention  or  for  torts,  are  included  under  the 
general  head  or  title  of  things  in  action  (ii).  A  chose  in 
action  has  been  again  described  as  a  ''right  to  be  asserted, 
or  property  reducible  into  possession,  either  by  action  at 
law  or  suit  in  equity  "  (o),  and  this  definition  has  been 
approved  of  in  a  recent  case  (p).  The  expression,  there- 
fore, chose  in  action,  is  used  rather  indefinitely,  some- 
times for  the  thing  to  be  recovered  by  action, — e.  g., 
damages  for  a  breach  of  contract  or  tort, — and  some- 
times for  the  right  to  recover  such  damages.  For  the 
purpose  of  the  present  rule,  it  may  perhaps  be  best 
defined  as  a  claim  to  be  asserted  by  an  action  at  law. 

The  rule,  therefore,  that  a  chose  in  action  cannot  be 
assigned,  means  in  efi"ect  that  no  one  can  transfer  to 
another  the  right  to  bring  an  action  for  such  a  claim 
in  the  name  of  the  transferee  or  assignee.  This  holds 
good,  whether  the  right  to  bring  an  action  be  only  what 
may  be  called  a  possible  right  of  action,  such  as  A.  has 
against  X.,  the  moment  a  contract  is  entered  into  by  X. 
with  him ;  or  an  actual  right  of  action,  such  as  A.  has 
against  X.,  when  X.  has  broken  a  contract  with  A.,  or 
has  done  a  wrong  to  A. 

Hence,  the  rule  may  thus  be  stated :  A.  cannot 
transfer  or  assign  to  B.  the  right  to  sue  X.,  so  as  to 
enable  B.  to  sue  X.,  in  B's.  name,  either  on  a  contract 
made  with  A.,  or  for  a  tort  done  to  A. 

A.   purchased  of  X.    a   Derby   lottery  ticket,  on  the 


(???)  2  Kent,  Com.,  s.  351.  See  Leake,  Contracts,  6,  and  Broom,  Com., 
2nd  ed.,428,  429. 

{n)  2  Kent,  Com.,  s.  351. 

(o)  1  Williams,  Executors,  6th  ed.,  738. 

(p)  Fleet  V.  Perrins,  L.  E.  4  Q.  B.  500,  505  (Ex.  Ch.).  See  L.  R.  3 
Q.  B.  536.  In  this  case  the  nature  of  a  chose  in  action  is  elaborately 
discussed. 

T  2 
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Actions  in 
name  of 
assignee. 


understancling  that  the  holder  of  a  ticket  bearing  the 
name  of  a  winning  horse  should  receive  a  prize  in 
money.  X.  received  5s.  for  each  ticket,  and  was  to  pay 
the  prize.  A.  sold  the  ticket  to  B.,  and  the  horse  named 
on  it  won.  It  was  held,  that  B.  could  not  sue  X.,  for 
that  thovigh  there  may  have  been  a  valid  assignment  of 
A.'s  interest,  the  rule  against  the  assignment  of  a  chose 
in  action,  prevented  the  party  interested  in  the  ticket 
from  suing  (q). 

The  assignee  of  an  administration  bond  under  22  & 
23  Car.  II.  c.  10,  which  was  assigned  to  him  by  order  of 
the  judge  of  the  court  of  Probate,  under  20  &  21  Vict. 
c.  77,  was  held  unable  to  sue  upon  it  (r) ;  and  an  interest 
in  a  partnership,  being  a  chose  in  action,  cannot  be 
assigned  m  law,  so  as  to  enable  the  assignee  to  sue  as  a 
partner  (s). 

The  rule  that  a  chose  in  action  cannot  be  assigned,  is 
less  important  than  it  might  at  fii'st  sight  appear ; 
because,  though  "  by  the  strict  rule  of  the  ancient 
common  law,  no  chose  in  action  could  be  assigned  or 
granted  over  .  .  .  .  ;  this  nicety  is  not  now  so  regarded, 
as  to  render  [an  assignment]  really  ineffectual.  It  is,  on 
the  contrary,  in  substance  a  valid  and  constant  practice, 
although  in  accordance  with  the  ancient  principle,  the 
form  of  assigning  a  chose  in  action,  is  in  the  nature  of  a 
declaration  of  trust,  and  an  agreement  to  permit  the  as- 
signee to  make  use  of  the  name  of  the  assignor,  in  order 
to  recover  the  possession.  And,  therefore,  where  in 
common  acceptation,  a  debt  or  bond  is  said  to  be  as- 
signed over,  it  must  still  be  sued  in  the  original  creditor's 
name,  for  the  bringing  of  which  suit,  the  person  to 
whom  it  is  transferred  has  sufficient  authority.  But  the 
king  is  an  exception  to  this  general  rule,  for  he  might 
always    either   grant   or   receive   a   chose   in   action   by 


(q)  Jones  V.  Carter,  8  Q.  B.  134  ;  15  L.  J.  96,  Q.  B. 
(r)   Yo2cncj  v.  Hiighcs,  26  L.  J.  161,  Ex.  ;  4  H.  &  N".  76. 
&  22  Vict.  c.  95,  s.  15. 

(s)  Te7ripest  v.  Kilncr,  15  L.  J.  10,  C.  P.  ;  2  C.  B.  300. 


See  now,  21 
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assignment  (f)  ;  and  our  courts  of  equit}'  (u)  ....  allow 
the  assignment  of  a  chose  in  action,  as  fi'eety  and  dii'ectly 
as  the  law  does  that  of  choses  in  possession"  (x). 

The  result  is,  that  a  person  with  whom  a  bond,  or 
other  personal  contract  is  made,  can  assign  his  interest 
therein  to  a  thii'd  part}'^,  and  such  an  assignment  is  in 
many  points  of  view  recognised,  not  only  in  equity  but 
at  law.  But  the  assignee  cannot  sue  on  the  contract 
in  his  own  name,  but  must  proceed  in  the  name  of  the 
assignor,  or  if  the  assignor  be  dead,  in  the  name  of  his 
personal  rej)resentative ;  i.  e.,  of  his  executor  or  ad- 
ministrator (y).  Though  in  transferring  a  chose  in  action 
as  a  debt  or  bond,  it  is  often  found  convenient  to  assign 
it  by  a  deed  in  legal  form,  with  a  power  of  attorney 
to  sue  in  the  name  of  the  assignor,  no  particular 
words  (z),  or  form  of  assignment  seem  to  be  necessary, 
and  it  is  said  that  the  assignee  has  a  right  to  bring  an 
action  in  the  assignor's  name,  and  that  it  is  a  sufficient 
authority  for  the  attorney  to  commence  proceedmgs,  if 
he  has  received  instructions  from  the  assignee  (a). 

In  consequence  (mainly)  of  the  rule  that  a  chose  in    "Nomi- 
action  cannot  be  assigned,  combined  with  the  j)rinciple  ^f'\   f^ 
that  the  courts  of  law  look  only  to  the  parties  on  the  plaintiff. 
record,  it  constantly  happens  that  an  action  is  brought 
in  the  name  of  one  person  (the  nominal  plaintiif)  who  has 
no  real  interest  in  the  result,  for  the  benefit  of  another 
person  (the  real  plaintiff)  who  is  really  interested. 

This  happens  when  one  person  stands  in  the  posi- 
tion of  trustee,  and  another  in  that  of  cestui  que  trust, 
{e.  g.,  where  A.  is  the  legal  and  B.  the  equitable  owner  of 
the  land,  or  where  A.  has  assigned  his  interest  in  a  debt 
or  contract  to  B.),  or  where  a  manager,  clerk,  or  other 


(<)  Brethcrton^s  Case,  Dyer,  305. 

{u)  Rowc  V.  Dawson,  Tudor,  L.  C,  in  Eq.,  2iid  ed.,  612,  651. 

(03)  2  Steph.,  Com.,  6th  ed.,  45,  46. 

(y)  Chitty,  Pleading  and  Parties  to  Action,  7th  ed.,  17. 

(z)  1  Tudor,  L.  C,  2nd  ed.,  653. 

{a)  Pickjord  v.  Ewinglon,  4  D.  P.  C.  453. 
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officer  of  a  company  is  empowered  by  law  to  sue  on  its 
behalf. 

The  plaintiff  on  the  record  (i.  c,  the  nominal  plain- 
tiff) is  still  in  many  respects  the  sole  person  whom  the 
com-ts  of  law  will  regard.  He  is  the  person  who  will  be 
compelled  to  pay  costs  (c),  for  the  real  plaintiff  not  being 
a  party  to  the  record  cannot  be  brought  before  the  court, 
and  therefore  cannot  be  compelled  to  pay  them. 

"  The  authority  of  the  coiu'ts  at  Westminster  is  de- 
rived from  the  Queen's  writ,  directing  them  to  take 
cognisance  of  the  parties  mentioned  in  the  writs  respec- 
tively, and  thus  bringing  the  parties  before  them.  This 
being  so,  they  have  no  power  to   order  any  particular 

individual  to  come  before  them  at  their  pleasure 

However  anxious,  therefore,  we  might  be  to  make  this 
rule  "  [ordering  payment  of  costs  by  the  real  plaintiff] 
"  absolute,  by  doing  so  we  should  establish  a  precedent 
which  would  open  a  wide  sea  to  injustice.  The  cases 
where  the  courts  have  interfered  in  this  way  are  cases  of 
exception.  They  are  cases  where  application  is  made 
for  security  for  costs,  and  even  there  the  order  is  made 
in  the  cause,  and  the  immediate  thing  commanded  is  a 
stay  of  proceedings,  by  which  means  the  ulterior  object  of 
a  security  for  costs  is  obtained.  So  in  ejectment,  which 
is  a  fictitious  proceeding,  the  courts  allow  the  action  to  be 
brought  in  the  name  of  a  nominal  plaintiff,  and  allow  the 
landlord  to  come  in  and  defend,  but  they  take  notice  of 
the  real  parties  litigant.  Those  are  the  excepted  cases, 
but  the  general  rule  is,  that  coiuts  of  justice  have  no 
power  excei^t  over  parties  to  the  record"  (d). 

The  assignor  of  a  debt,  who  brings  an  action  in  his 
own  name  cannot  be  sta^-ed  in  his  proceedings  on  the 
application  of  the  defendant  and  the  assignee,  the  right 
course  apparently  being  to  make  application  to  Equity 

(c)  Evans  \.  Recs,  2  Q.  B.  334,  341.  Except  in  actions  of  Ejectment. 
Ibid. 

{d)  Haywarcl  v.  Gifard,  4  M.  &  "\V.  196,  197,  judgment  of  Lord 
Abinger,  C.  B, 
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after  judgment,  to  restrain  the  plaintiff  from  issuing  exe- 
cution (e),  and  the  courts  have  no  power  to  compel  a 
trustee  to  allow  an  action  to  be  brought  in  his  name. 

But  though  the  courts  of  law  deal  with  the  plaintiff,   Rules  for 
who  is  only  nominally  interested  in  the  action  as  if  it  ^^£°  '^ 
were  brought  on  his  behalf,  they  will,  nevertheless,  indi- 
rectly secure  to  a  great  extent  justice  to  the  three  persons 
whose  interests  must  be  regarded,  sc,  the  real  plaintiff", 
the  nominal  plaintiff,  and  the  defendant. 

1st.  An  action  brought  by  a  real  plaintiff  in  the  name  real 
of  a  nominal  plaintiff,  will  not  be  set  aside  merely  on  the 
ground  that  the  nominal  plaintiff  refuses  his  consent  to 
the  action  (/),  though  it  would  seem  that  the  assent  of 
the  nominal  plaintiff  should  be  obtained  before  com- 
mencing the  action,  and  that  at  least  an  application  to 
him  should  be  made,  together  with  an  offer  of  a  sufficient 
indemnity  against  costs  (g). 

2ndl3^  The  courts  will  indirectly  prevent  the  nominal 
plaintiff  from  doing  that  which  he,  lilie  every  other  plain- 
tiff, has  a  right  to  do  (h),  sc,  giving  a  release  from  the 
action  to  the  defendant. 

The  courts  used  to  achieve  this  object  in  the  case  of  a 
fraudulent  release,  by  setting  aside  the  plea  of  the  defendant 
in  which  such  release  was  pleaded.  The  same  object  is 
now  more  simply  attained  by  allowing  an  equitable  repli- 
cation setting  out  the  facts  of  the  case  (i). 

Where  a  nominal  plaintiff,  being  the  officer  of  a  society, 

(e)  Sepping  v.  Nokes,  2  C.  B.  292,  294. 

(/)  Spicer  v.  Todd,  1  D.  P.  C.  306.  Conf.,  Austcr  v.  Holland,  3 
D.  &  L.  740  ;  Chambers  v.  Donaldson,  9  East,  471.  Compare  Coleman  v. 
Biedman,  7  C.  B.  871  ;  nom.  Coleman  v.  Beadman,  18  L.  J.  263,  C.  P. 

(g)  Spicer  v.  Todd,  1  D.  P.  C.  307. 

(h)  Lcgh  V.  Legh,  1  B.  &  P.  447;  12  L.  J.  275,  Ex.  ;  Phillips  v. 
Claggett,  11  M.  &  W.  84;  Manning  v.  Cox,  7  Moore,  617. 

(i)  De  Pothonier  v.  De  Mattos,  27  L.  J.  260,  Q.  B. ;  E.  B.  &  E.  461. 
This  is,  to  a  certain  extent,  an  exception  to  the  principle,  that  a  repli- 
cation mnst  not  show  a  merely  equitable  right  in  the  plaintiff. 

It  seems  doubtful  whether  a  release,  which  is  not  fraudixlent,  can  in  any 
way  be  got  rid  of  (Crook  v.  Stephen,  5  B.  N.  C.  688).  But  a  release  by  a 
merely  nominal  plaintiff  almost  always  must  be  fraudulent. 
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nomi- 
nal plaiu- 
tifl". 


Defendant. 


Exceptions. 


discharged  the  defendant  from  execution,  he  was  attached 
for  contempt  of  com't  {k) . 

The  courts  will  secm-e  a  nominal  plaintiff  against  heing 
forced  to  pay  the  costs  of  an  action  in  which  he  has  no 
interest,  bj'^  staying  the  action  until  security  for  costs  be 
given  him  (I)  :  and  the  real  plaintiff  should,  before  com- 
mencmg  an  action,  tender  a  sufficient  indemnity  for  costs 
to  the  nominal  plaintiff. 

The  court  may  call  on  the  nominal  plaintiff  to  give 
security  for  costs  (m). 

"  If  a  plaintiff  in  a  cause  be  merely  a  nominal  one,  the 
defendant  may  call  upon  him,  not  the  party  behind,  to 
give  security  for  costs,  and  that  will  probably  bring  the 
real  party  forward  "  (n). 

This  can  be  done  only  where  the  nominal  plaintiff  is 
in  insolvent  circumstances  (o). 

This  rule,  though  applying  to  rights  of  action  of  all 
kinds,  is  for  convenience  considered  separately  in  its 
relation  to  actions  on  contract  and  actions  for  torts  re- 
spectively. The  exceptions  to  it  will  be  found  under  the 
rules  as  to  actions  on  contract. 

Rights  of  actions  are  also  transferred  or  assigned  in 
consequence  of  marriage,  bankruptcy,  and  death;  and 
the  exceptions  to  the  general  rule  which  thus  arise 
are  considered  in  the  chapters  appropriated  to  these 
subjects. 


(k)  McGrerjor  v.  Barrett,  6  C.  B.  262. 

(Z)  A%istcr  V.  Holland,  2  D.  &  L.  740  ;  Spiccr  v.  Todd,  1  D.  V.  C.  306, 

{m)  Evans  v.  Eces,  2  Q.  B.  334. 

(?i)  Spicer  v.  Todd,  1  D.  P.  C.  306. 

(o)  Aiulrews  v.  Harris,  7  D.  P.  C.  712.  See,  as  to  actions  brought  with- 
out authority,  Barker  v.  Rowe,  3  D.  P.  C.  496  ;  Hnbbart  v.  Phillips,  14 
L.  J.  103,  Ex.  ;  Hoskins  v.  Philips,  16  L.  J.  339,  Q.  B.  ;  Bayley  v. 
Buckland,  1  Ex.  1  ;  16  L.  J.  204,  Ex.  ;  Stanhope  v.  Fermin,  3  D.  P.  C. 
701  ;  Barber  v.  Wilkins,  5  D.  P.  C.  305. 
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Rule  7. — No  person  can  be  sued  wlio  lias  not    Rule  7. 
infi'inged  upon  the  right  in   respect  of  which    the  Person 

,  ,  cannot  be 

action  IS  brought.  sued  who 

has  not 
infrinf^ecl 

The  object  of  the  foregoing  rules  has  been  to  determme  upon  a 
the  person  by  whom  an  action  may  be  brought ;   or,  in  "°^*- 
other  words,  to  answer  in  the  most  general  tenns  the  jefendant° 
question  who  may  be  the  plaintiff  in   an  action.     The  determined 
object    of  tliis    and    of    the    two    following    rules    is   to  as  to 
determine  the  person  against  whom   an  action  may  be  pl^-mtiff. 
brought,    or,    in    other   words,    to    answer  in    the    most 
general  terms  the  question  who  may  be  made  defendant 
in  an  action. 

A  repl}'  to  the  first  question  involves  the  answer 
to  the  second  ;  for  when  it  is  laid  dowai  that  no  one 
can  sue  except  for  the  infringement  of  a  common  law 
right,  and  that  every  person  can  sue  who  has  suffered 
an  infringement  of  a  common  law  right,  it  follows  that 
no  one  can  be  sued  who  has  not  infringed  upon  a 
common  law  right  of  another's,  and  that  any  person  can 
be  sued  who  has  infringed  upon  such  a  right.  Still, 
though  the  general  rules  as  to  plaintiffs  involve  in  them- 
selves to  a  great  extent  the  general  rules  as  to  defen- 
dants, confusion  is  avoided  by  considering  the  latter  rules 
separately. 

X.  is  not  liable  to  be  sued  by  A.,  unless  he  has  in- 
fringed upon  some  right  of  A.'s.  As  A.'s  rights  either 
depend  upon  a  contract  between  him  and  X.,  or  exist 
independently  of  any  contract  between  him  and  X., 
X.,  if  he  has  violated  A.'s  rights,  must  have  broken  a 
contract,  or  have  infiinged  upon  a  right  independent  of 
contract,  that  is,  have  committed  a  wrong. 

The    general    rule    in   its    application   to    actions   for  Actions 
breach    of   contract    hardly   admits    of  any    explanation  ;^^^«m' 
clearer    than    the    statement    of    it.       It    amounts,    in 
fact,  to  this ;    that  X.  cannot   be  sued   by  A.   for   the 
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breach  of  any  contract  to  which  X.  is  a  stranger  (q) ; 
or,  in  other  words,  that  X.  cannot  be  sued  for  breaking 
a  contract  which  X.  has  not  made.  Confusion,  never- 
theless, has  occasionally  arisen  fi'om  a  neglect  of  tliis 
principle. 

X.,  for  example,  professes  to  be  acting  as  an  agent 
for  Y.,  and  to  have  i)ower  to  contract  on  Y.'s  behalf  with 
A.  As  a  matter  of  fact,  X.  has  no  authority  to  enter 
into  an  agreement  with  A.  on  behalf  of  Y.,  and  A., 
therefore,  after  having  been  induced  b}'  X.  to  contract, 
finds  it  impossible  to  enforce  the  contract  against 
Y.  (r). 

It  was  at  one  time  thought  (s)  that  A.,  under  these 
circumstances,  could  sue  X.  for  the  breach  of  the  contract 
which  X.  alleged  he  had  authority  to  make  between 
A.  and  Y.  It  is  now  settled  that  on  that  contract 
A.  cannot  sue  X.  "  I  always  thought,"  it  has  been  said 
by  Lord  Camphell,  C.  J.,  "  that  the  notion  of  suing 
an  agent  in  such  a  case  as  principal  w^as  absurd.  For 
instance,  in  the  case  of  a  man  promising  that  another 
shall  marry  a  woman,  and  it  turning  out  that  he  had 
not  authority  to  make  the  promise — could  he  be  sued 
for  breach  of  promise  of  marriage  ?  But  it  is  clear  that 
an  agent  gives  a  warranty  that  he  is  agent  when  he  signs 
as  agent,  and  he  is  liable  to  make  a  recompense  to  the 
party  to  whom  he  represents  himself  as  agent  for  the 
damage  which  he  has  caused  by  the  breach  of  the 
warranty  "  {t).     He  may  sue  X.  if  there  has  been  fraud 


(5')  There  is  an  apparent  exception  to  this  principle  in  those  cases  in 
which  an  agent  can  be  sued  for  a  contract  made  by  his  principal  ;  but  they 
really  illustrate  the  rule,  for  in  each  of  these  cases,  it  will  be  found  that 
the  agent  is  liable,  because  he  makes  himself  a  party  to  the  contract.  See 
Chapter  XII. 

{r)  Chapter  XII. 

(,s)  See  Chcmdclor  v.  Lojms,  1  Smith  L.  C,  6th  ed.,  170  ;  Thompson  v. 
Davenport,  2  Smith  L.  C,  6th  ed.,  327. 

(t)  Collen  V.  Wright,  26  L.  J.  150,  Q.  B ,  per  Camphell,  C.  J.  Com- 
pare, as  to  liability  of  auctioneers,  Warloiv  v.  Harrison,  28  L.  J.  IS, 
Q.  P..  ;  29  L.  J.  14,  Q.  B.  (Ex.  Ch.)  ;  Benjamin,  Sale,  353-357. 


ex  delicto. 
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for  fraudulently  representing  that  he  had  authority  to 
contract  for  Y.,  for  this  is  a  distinct  wrong  done  to  him 
by  X.  independently  of  the  contract.  He  may  also  sue 
X.  for  an  imphed  warranty,  i.  e.  on  a  contract  arising 
from  the  whole  circumstances  of  the  transaction  between 
him  and  X,  that  X.  had  authority  from  Y.  to  contract 
for  him  (»). 

There  is  more  difficulty  in  the  application  of  the  Actions 
rule  to  actions  for  torts,  since  X.  may,  by  his  con- 
duct, occasion  damage  to  A.,  and  yet  it  may  be  hard 
to  decide  whether  X.  has  or  has  not  infrmged  upon 
A.'s  rights.  Tliis  difficulty  is  specially  apt  to  arise  in 
cases  in  which  it  is  essential  for  A.,  in  order  to  main- 
tain his  action  agamst  X.,  to  show  that  actual  damage 
has  resulted  to  him  from  the  acts  of  X.  X.'s  liability 
dejaends  upon  his  being  "  the  cause  "  of  the  wrong,  but 
he  is  not  in  law  considered  the  cause  unless  the  damage 
can  be  naturally  and  clearly  connected  with  his  acts  or 
omissions  {x)  ;  and  it  may  be  difficult  to  show  that  the 
damage  to  A.  is  the  natural  result  of  X.'s  conduct,  and 
again,  though  X.'s  negligence  may  indubitably  occasion 
damage  to  A.,  still,  if  A.'s  own  negligence  contri- 
bute to  the  result,  X.'s  negligence  is  not  considered 
the  cause  of  the  damage,  and  he  is  not  liable  on 
account  of  what  is  termed  the  contributory  negligence  of 
A.  iy). 

(u)  See  Collen  v.  Wrigld,  7  E.  &  B.  301  ;  26  L.  J.  147,  Q.  B.  ;  27  L.  J. 
215,  Q.  B.  ;  Randall  v.  Trivimen,  IS  C.  B.  786  ;  25  L.  J.  307,  C  P.  ; 
Simons  v.  Patchett,  7  E.  &  B.  568  ;  26  L.  J.  195,  Q.  B.  See  fiuther,  on 
this  point.  Chapter  XIL 

{x)  See  Chapter  XXV. 

{y)  Ihid. 
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Rule  8. 

Pei-son  can 
be  siied 
who  in- 
fringes 
njion  a 
ritrht. 


Rule  8. — Every  person  can  be  sued  who  in- 
fringes upon  the  right  of  another. 

This  rule  is  in  its  apiDhcation  to  breaches  of  contract 
perfectly  simple.  Any  person  who  makes  a  contract 
infringes  upon  the  right  of  another  by  even  the  slightest 
omission  to  perform  that  which  he  has  contracted  for. 
If,  therefore,  X.  contracts  with  A.,  X.  can  be  sued  by  A. 
for  every  breach  of  the  contract,  and  all  that  need  be 
established  in  order  to  make  X.  liable,  is  that  he  has 
made  the  contract  with  A.,  and  that  he  has  broken 
itiz). 

Similarly,  if  X.  causes  an  "  injury  "  to  A.,  or,  ni  other 
words,  invades  any  right  of  A.'s  which  exists  indepen- 
dently of  contract,  X.  is  hable  to  an  action  by  A.  If  the 
act  complained  of  is  one  actionable  in  itself,  e.  g.,  an 
assault,  the  publication  of  a  libel,  &c.,  aU  that  is  neces- 
sary in  order  to  make  X.  liable  is  to  show  that  the  act 
complained  of  was  the  act  of  X. 

If,  on  the  other  hand,  X.'s  act  is  one  the  wi'ongfulness 
of  which  depends  upon  the  actual  damage  caused  by  it 
to  A.  (a),  e.  g.,  where  X.  uses  defamatory  language  about 
A.,  actionable  only  by  reason  of  the  resulting  damage,  then 
it  is  necessary  to  show,  in  order  to  make  X.  Hable,  first, 
the  utterance  of  the  slander  by  him,  and  secondly,  the 
damage  resulting  to  A. 


^^^^  9         Rule  9. — The   hability   to   be    sued   cannot   be 
transferred  or  assigned. 

If  X.  be  under  a  contract  with  A.,  or  if  X.  has  com- 
mitted a  tort  against  A.,  he  cannot  transfer  or  assign  to 


(z)  Chapter  XXV. 


(a)  See  p.  52,  ante. 
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Y.  his  liabilit}'  to  be  sued  for  breach  of  the  contract, 
or  for  the  tort  by  A. 

The  exceptions  to   tliis  rule   are  :  the   assignment  of  Exceptions. 
liabihties  on  covenants  wliich  "  run  with  the  hind,"  the 
assignment  of  liability  for  a  debt  by  agreement   among 
all  the  parties  interested,  and  the  assignment  of  liabilities 
in  consequence  of  marriage,  bankruptcy,  or  death  (c). 

(c)  See  Chapter  XL 


CHAPTER  IV. 

ACTIONS   ON   CONTRACT. 
PLAINTIFFS. GENERAL    RULES. 

Hulk  10.        RuLE  10.— No  oiie  caii  siiG  for  tlie  breach  of  a 
No  one        contiact  wlio  is  not  a  party  to  the  contract  (a). 

can  sue 
on  contract 

who  is  not  Tliis  rule  is  often  expressed  m  the  maxim  that  no  one 
a  party.  ^^^^  ^^^^  ^^  ^  contract  "  who  is  a  stranger  to  the  contract," 
or  "  who  is  not  privy  to  it."  In  whatever  words  expressed, 
it  embodies  the  principle  that  "rights  founded  on  con- 
tract belong  to  the  person  who  has  stipulated  for  them  "  (fe), 
and  to  no  other,  and,  therefore,  that  no  one  can  sue  for 
the  non-performance  of  an  agreement  to  Avhich  he  was  not 
either  du-ectly  or  through  his  agent  a  party  (c). 

The  reason  why  A.  can  sue  X.  for  a  breach  of  con- 
tract is,  that  A.  has,  in  virtue  of  X.'s  promise  to  liim, 
acquked  certain  rights  against  X.,  wliich  X.  infringes  upon 
bv  breaking  his  agreement.  But  as  these  rights  depend 
upon  the  promise  made  b}^  X.  to  A.,  they  cannot  be  the 
rights  of  any  third  party,  M.,  to  whom  A.  has  not  made 
a  promise,  i.  e.,  who  is  not  a  party  to  the  contract.  The 
breach,  therefore,  of  the   contract,  even  though  it  may 


(a)  This  rule  applies  in  strictness  oiilj'  to  tlie  original  parties  to  the 
contract.  To  make  it  complete  should  be  added  the  words,  *'  or  who  does 
not  derive  rights  from  an  original  party  to  the  contract."  This  addition  is 
needed  in  order  to  include  the  case  of  executors  and  others,  who  sue  as 
representing  original  parties  to  a  contract.  The  same  remark  applies  to 
Rules  11  and  12. 

(b)  Alton  V.  Midland  Rail.  Co.,  19  C.  B.,  N,  S.,  210. 

(c)  Ibid. 
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damage  M.,  does  not  interfere  with  M.'s  riahts,  and  there-     oenerai, 

.  .  .  o  -  RULES. 

fore  gives  M.  no  right  of  action  (e).  

To  look  at  the  same  thing  from  another  point  of  view : 
X.,  the  contractor,  incurs  a  "  duty"  towards  A.,  the  other 
party  to  the  agreement,  to  perform  his  contract,  but  he 
comes  under  no  obHgation  in  respect  of  the  agreement 
towards  any  third  person,  M.  If,  therefore,  X.  breaks 
his  promise,  he  is  liable  to  an  action  by  A.,  but  is  not 
liable  to  be  sued  by  M.  It  is,  in  short,  "  clear  that  an 
action  of  contract  cannot  be  maintained  by  a  person 
who  is  not  a  party  to  the  contract ;  and  the  same  prin- 
ciple extends  to  an  action  of  tort  arising  out  of  a 
contract "  (/). 

No  one,  therefore,  can  bring  an  action  for  a  breach  of 
contract  merely  because  he  thereby  suffers  loss  or  damage, 
since  a  person  may  be  damaged  by  the  breach  of  a  con- 
tract to  which  he  is  not  a  party,  and  under  which,  there- 
fore, he  has  no  rights.  The  loss  he  suffers,  in  so  far,  of 
course,  as  it  arises  merely  from  the  breach  of  the  con- 
tract, is  damnum  absque  injuria,  and  affords  no  cause  of 
action  {g). 

X.,  for  example,  contracts  with  A.  to  pay  M.  20L  If 
the  money  is  not  paid,  M.,  though  interested  in  the  per- 
formance of  the  agreement,  cannot  sue  X.  (/t)  ;  the  action 
must  be  brought  by  A. 

X.  enters  into  a  contract  with  A.,  and  his  non-per- 
formance of  it  indirectly  injures  M. ;  M.  cannot,  and  A. 
can  sue  X.  (i). 

Contracts  are  divided  into  "  simple  "  (or  "  parol  ") 
contracts,  i.  e.,  agreements  (whether  by  word  of  mouth 
or  in  writing)  which  are  not  mider  seal,  and  specialties, 
i.e.,  contracts  either  under  seal  (or  by  deed),  or  of  record. 

(e)  Eule  2, 

(/)  Tollit  V.  Shenstone,  5  M.  &  W.  289  ;  8  L.  J.  244,  Ex.,  judgment  of 
Mcmle,   B.     Winterhottom  v.  Wright,  10  M.  &  W.  116  ;  11  L.  J.  415  Ex. 

( g)  See  p.  78,  ante. 

(h)  Crowe  v.  Eogers,  1  Str.  592  ;  Price  v.  Easton,  4  B.  &  Ad.  433. 

(i)  Winterhottom  v.  Wright,  10  M.  &  W.  116  ;  11  L.  J.  415,  Ex.  ; 
Alton  V.  Midland  Rcdl.  Co.,  19  C.  B.,  N.  S.,  219  ;  34  L.  J.  292,  C.  P. 
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If  contracts  of  record,  to  which  it  is  not  necessary  to 
do  more  than  refer,  be  omitted,  agreements  may  be 
divided  into  contracts  not  under  seal,  i.  e.,  simple  con- 
tracts, and  contracts  under  seal,  i.  e.,  deeds  (k). 

As  no  one  can  sue  on  a  contract  who  is  not  a  party  to 
it,  and  it  is  obvious  that  the  i)erson  with  whom  a  contract 
is  made  can  sue  upon  it,  the  point  to  be  ascertained  in 
determining  who  ought  to  be  the  plaintiff  in  an  action  for 
breach  of  contract  is,  who  is  the  person  with  whom  the 
contract  is,  in  point  of  law,  considered  to  be  made. 

Fade  11  determines  who  is  the  person  who  must  sue 
for  the  breach  of  a  simple  contract,  i.  e.,  who  is  the 
person  with  whom  such  a  contract  must  be  considered  to 
be  made. 

Ptule  12  determines  who  is  the  person  who  must  sue 
for  the  breach  of  a  contract  by  deed,  i.  e.,  who  is  the 
person  with  whom  such  a  contract  must  be  considered  to 
be  made.' 

Torts  founded  on  contract. — Attempts  have  often  been 
made  to  evade  the  rule  that  no  one  can  sue  on  a  contract 
who  is  not  a  party  to  it,  b}'  bringing  what  is  in  reality  an 
action  for  breach  of  contract  in  the  form  of  an  action  for 
tort.  These  attempts  have  always  failed  whenever  the 
action  was  considered  by  the  Court  to  be  in  substance 
grounded  on  contract  (l). 


(k)  Rami  v.  Hughes,  7  T.  R.  251.  "All  coutracts  are,  by  the  laws  of 
England,  distinguished  into  agreements  by  specialty  and  agi-eemeuts  by 
parol."     Conf.    Von  Microp  v.  EopMns,  3  Burr.  1663. 

(0  See  further,  as  to  such  actions,  Chapter  XIX.  The  exceptions  to 
Rule  10  are  also  exceptions  to  Rule  11,  and  are  considered  in  that  light. 
See  p.  90,  ■post. 
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Rule  11. — The  person  to  sue  for  the  breach  of  a    rule  n. 
simple  contract  must  be  the  person  from  whom  the  person 

•  1  ,  •  r>        ,1  •  /     \  must  sue 

consideration  tor  the  promise  moves  [in).  on  simple 

contract. 

A  mere  promise  by  one  person  to  another  does  not  Rgqui- 
(unless  made    by    deed)    constitute  a    contract.      If  X.,   sites  for  a 

•11  in  1  •  •   •  IT  simple 

either  by  word  of  mouth  or  m  writmg,  e.  g.,  by  letter,   contract. 
promise  A.  to  pay  him  lOOZ.,  this  does  not  constitute  a 
contract  between  A.  and  X.  ;  and  if  X.  does  not  keep  liis 
promise,  A.  has  no  remedy  against  him. 

To  constitute  a  vaHd  simple  (or  parol)  contract,  i.  e., 
an  agreement  not  mider  seal,  three  things  are  necessary  : 
"  a  promisor,"  or  "  person  who  promises,"  "  a  pro- 
misee," or  "  person  to  whom  a  promise  is  made,"  and, 
lastly,  "  a  consideration  "  or  "  inducement  to  the  pro- 
misor to  make  the  promise."  Thus,  if  X.  buys  goods 
from  A.,  and  promises  to  pay  him  20/.  for  them,  there 
are  all  the  requisites  for  a  binding  contract.  X.  is 
the  "  promisor,"  A.  is  the  "  promisee,"  the  suj)ply  of  the 
goods  by  A.  to  X.  is  the  "  consideration  or  inducement 
for  X.'s  promise."  The  promise  need  not  be  made  in  The 
so  many  words,  but  may  be  what  is  called  implied  (n) ;  and  Promise. 
is  bmding,  though  not  made  to  a  definite  person,  if  it  be 
made  to  him  as  the  member  of  a  class.  X.,  for  example, 
offers  a  reward  to  any  person  who  will  find  a  watch 
which  he  has  lost.     The  promise  is  as  much  a  promise 

(m)  Smart  v.  CTiell,  7  Dowl.  785. 

(n)  A  promise  is  called  implied  in  at  least  three  cases, — 1.  WLere 
there  is  a  contract  between  two  parties,  the  terms  of  which  are  distinctly 
understood  but  not  expressed  in  so  many  words  ;  2,  where  there  is  a  con- 
troct  between  two  parties,  some  of  the  terms  of  which  are  not  fixed  by 
themselves,  but  are  affixed  by  the  law  to  the  relation  in  which  they  stand  ; 
as  where  X.  undertakes  to  carry  the  goods  of  A.,  and  thereby  incurs  the 
liabilities  of  a  carrier  ;  3,  where  no  contract  exists,  but  one  party  is 
considered  by  the  law  to  have  the  same  rights  against  another  which  he 
would  have  were  there  a  contract  between  them  ;  as  where  A.  is  com- 
pelled to  pay  money  which  X.  is  legally  bound  to  pay,  and  the  law 
implies  a  promise  on  X.'s  part  to  repay  it. 

G 
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The 

considera- 
tion. 


Considera- 
tion must 
move  from 
promisee. 


Hence 
person 
from  whom 
considera- 
tion moves 
must  sue. 


made  to  A.,  the  finder,  as  if  it  had  been  a  promise  made 
directly  by  X.  to  A.  to  pay  him  a  reward  if  he  found  X.'s 
watch  (o). 

The  consideration  or  inducement  may  be  described  as 
"  some  matter  agreed  upon  as  a  return  or  equivalent  for 
the  promise  made,  showing  that  the  promise  is  not  made 
gratuitously "(_2J).  "A  consideration  is  any  act  of  the 
plaintiff"  [the  promisee]  from  which  the  defendant 
[the  promisor]  derives  or  expects  to  derive  any  advan- 
tage, or  any  labour,  detriment,  or  inconvenience  sus- 
tamed  by  the  plaintiff,  however  small  the  benefit  or 
inconvenience  may  be,  if  such  act  is  performed  or  such 
inconvenience  suffered  by  the  plaintiff  at  the  request  or 
with  the  consent,  either  express  or  implied,  of  the  de- 
fendant "  iq).  The  consideration  may  therefore  be  defined 
in  very  general  terms  as  any  inducement  offered  by  one 
part}^  to  another,  to  induce  the  other  to  contract  with 
liim  (r). 

To  make  the  contract  valid,  not  only  must  there  be  a 
consideration  or  inducement,  but  the  consideration  must 
j)roceed  from  the  promisee,  or,  more  strictly,  the  law 
considers  the  promise  to  be  made  to  the  person  from 
whom  the  inducement  to  make  it  comes ;  or,  in  other 
words,  "  from  whom  the  consideration  moves." 

As  the  person  to  sue  for  the  breach  of  an  agreement 
must  be  the  person  with  whom  the  agreement  is  made, 
or,  in  other  words,  to  whom  the  defendant  has  made  a 
promise,  it  follows  that  the  person  to  sue  for  the 
breach  of  a  simple  contract  must  be  the  person  "  from 
whom     the     consideration    moves,"    since,    as     already 


(o)  Williams  v.  Carwardine,  -i  B.  &  Ad.  621. 

(p)  Leake,  Contracts,  10. 

iq)  1  Selwyn,  K  P.,  13th  ed.,  55. 

(r)  Looked  at  from  the  side  of  the  promisee,  the  consideration  might  be 
more  accurately  described  as  any  act,  &c.,  which  one  person  is  induced  by 
another  to  perform  in  return  for  that  other's  promise.  It  must  be  remem- 
bered, that  in  many  cases  the  contract  does  not  begin  by  an  ofler  on  the 
part  of  the  promisee,  but  by  a  promise  on  the  part  of  the  promisor  of 
some  advantage,  e.g.,  payment,  if  the  promisee  perform  some  act. 
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explained,  he  is  tlie  person  to  whom  the  law  considers     genekal 

the  promise  to   have  been  made.      He  need  not,  how-  '— 

ever,  necessarily  be  the  person  to  receive  benefit  from 
the  performance,  or  to  suffer  from  the  breach  of  the 
agreement. 

A.,  for  example,  stipulates  with  X.  that,  in  considera- 
tion of  a  payment  made,  or  other  service  rendered  by 
A.  to  X.,  X.  shall  build  a  house  for  M.  X.  breaks  his 
contract.  The  person  to  sue  X.  is  not  M.,  who  suffers  by 
the  house  not  being  built,  but  A.,  since  the  consideration 
moved  not  from  M.,  but  from  A. 

Any  difficulty  in  understanding  this  rule  arises  either 
from  forgetfulness  of  the  fact  that  a  mere  promise  by 
word  of  mouth  or  in  writing  (if  not  under  seal)  does  not 
constitute  a  contract,  or  from  the  failure  to  observe  that, 
though  ordinarily  the  person  from  whom  the  considera- 
tion moves  is  also  the  person  who  will  derive  benefit  from 
the  performance  of  the  contract,  yet  it  may  equally  well 
happen  that  the  consideration  moves  from  one  person, 
and  that  another  person  be  benefited  by  the  performance 
or  lose  by  the  breach  of  the  contract.  That  this  is  so, 
is  most  easily  seen  from  examples. 

A.,  the  plaintiff,  had  a  claim  agamst  M.  for  a  debt  of 
101.  X.,  the  defendant,  undertook,  in  consideration  of 
M.  making  a  title  for  X.,  to  pay  A,  the  70Z.  A.  was  held 
to  have  no  right  of  action  against  X.,  since  the  considera- 
tion moved  from  M.,  and  not  from  A.  (s). 

In  consideration  that  M.  would  work  for  X.  (the  de- 
fendant), X.  undertook  to  pay  a  certain  sum  to  A.  (the 
plaintiff).  The  declaration  in  this  case  did  not  "  show 
any  consideration  moving  from  the  plaintiff  to  the  de- 
fendant "  {t).  Hence,  the  plaintiff  was  held  to  have  no 
cause  of  action.  As  there  was  no  privity  shown  between 
the  plaintiff  and  the  defendant,  the  case  was  held  pre- 
cisely like  Crowe  v.  Rogers,  and  was  governed  by  it  (w). 

(s)   Crowe  v.  Rogers,  1  Str.  592. 

{t)  Price  V.  Easton,  4  B.  &  Ad.  434,  judgment  of  Denma7i,  C.  J. 

(u)  Ibid.,  judgment  oi  Littlcdalc,  J. 

G  2 
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GENERAL  After  a  marriage  between  A.  (the  plaintiff)  and  M.'s 
daughter,  N.,  the  father  of  A.,  and  M.  agreed,  with  a  view 
to  provide  a  marriage  portion,  to  pay  two  sums  of  money 
to  A.  ;  and,  further,  that  A.  shoukl  have  power  to  sue  for 
the  same  in  any  court  of  law  or  of  equit}'.  It  was  held, 
nevertheless,  that  A.  could  not  bring  an  action  against 
X.,  the  executor  of  M.,  for  that  no  consideration  moved 
from  A.  {x). 

Had  the  agreement  been  made  before  the  marriage  (A. 
being  a  party  thereto),  there  would  have  been  a  good 
consideration  moving  from  A.,  i.  c,  the  subsequent  mar- 
riage with  the  daughter  of  M.  (y). 

This  case  disposes  of  early  decisions  from  which  it 
might  appear  that  a  person  not  a  party  to  a  contract, 
could  sue  on  the  gTound  of  his  interest  in  the  contract, 
combined  with  his  near  relationship  to  a  party  to  the 
contract. 

"  Some  of  the  old  decisions  appear  to  support  the  pro- 
130sition  that  a  stranger  to  the  consideration  of  a  contract 
may  maintain  an  action  upon  it  if  he  stands  in  such  near 
relationship  to  the  party  from  whom  the  consideration 
proceeds,  that  he  may  be  considered  a  party  to  the  con- 
sideration. The  strongest  of  those  cases  is  that  cited 
in  Bourne  v.  Mason  (^),  in  which  it  was  held  that  the 
daughter  of  a  phj-sician  might  maintain  assumpsit  upon 
a  promise  to  her  father  to  give  her  a  sum  of  money  if  he 
performed  a  certain  cure.  But  there  is  no  modern  case 
in  which  the  proposition  has  been  supported.  On  the 
contrary,  it  is  now  established  that  no  stranger  to  the 
consideration  can  take  advantage  of  a  contract,  although 
made  for  his  benefit  (a).  At  the  time  when  the  cases  .  .  . 
cited  were  decided,  the  action  of  assumpsit  was  treated 
as  an  action  of  trespass  upon  the  case,  and,  therefore,  in 

(x)  Ttoeddle  v.  Atkinson,  1  B.  &  S.  393  ;  30  L.  J.  265,  Q.  B. 

{y)  Shadwell  v.  ShadweU,  9  C.  B.,  N.  S.,  159  ;  30  L.  J.  145,  C.  P. 
(Ex.  Ch.). 

(z)  1  Ventr.  6. 

to)  TiL-eddU  v.  Atkinson,  1  B.  &  S.  397  ;  30  L.  J.  267,  Q.  B.,  jiulgment 
of  Wightman,  J. 
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the  nature  of  a  tort  (6)  ;  and  the  law   was  not  settled  as     general 
it  now  is,  that  natural  love  and  affection  is  not  a  sufficient  11_ 


consideration  for  a  promise  upon  which  an  action  may 
be  maintained,  nor  was  it  settled  that  the  promisee 
cannot  bring  an  action  unless  the  consideration  moved 
from  him.  The  modern  cases  have  in  effect  overruled 
the  old  decisions.  They  show  that  the  consideration 
must  move  from  the  party  entitled  to  sue  upon  the 
contract"  (c). 

A.  became  the  purchaser  and  bearer  of  shares  in  a 
company  of  which  X.  (the  defendant)  was  managing 
director.  A.  was  induced  to  become  such  purchaser  and 
bearer,  through  confidence  in  the  promise  by  X.  of 
certain  advantages  to  all  bearers  of  shares  in  the  company, 
and  sued  X.  for  the  non-performance  of  this  promise. 
It  was  held,  that  A.  could  not  sue  X.  for  breach  of 
contract,  for  that  there  was  no  consideration  for  the 
promise  (d). 

"There  seems  to  us,"  it  is  said  in  the  judgment  in 
this  case,  "  as  between  these  parties  to  be  an  entire  want 
of  consideration  for  the  promise.  It  is  not  stated,  nor 
does  it  appear  that  from  the  plaintLfi;''s  bupng  and  be- 
coming bearer  of  these  shares,  any  benefit  accrued  to  the 
defendant,  or  that  at  the  time  when  the  contract  is 
supposed  to  have  been  entered  into,  any  prejudice  ac- 
crued to  the  plaintiff.  A  prejudice  to  the  promisee 
incurred  at  the  request  of  the  promisor,  may  be  a  con- 
sideration as  well  as  a  benefit  to  the  promisor,  proceeding 
from  the  promisee.  But  this  must  be  a  prejudice  on 
entering  into  the  contract,  not  a  prejudice  from  the 
breach  of  it "  (e). 

This  case  should,  however,  be  distinguished  from  the   Action  for 
cases  in  which  it  has  been  held,  that  an  action  may  be  ' 

(b)  See  p.  23,  ante. 

(c)  Ttveddle  v.  Atkinson,  1  B.  &  S.  S9S  ;  30  L.  J.  267,  Q.  B.,  judgmeut 
of  Cronnjton,  J. 

{d)  Gerhard  v.  Bates,  2  E.  &  B.  476  ;  22  L.  J.  364,  Q.  B. 
(f)  Ibid.,  4S7,  4SS  ;  per  Curiam. 
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Application 
of  rule 
to  actions 
by  con- 
signor or 
consignee. 


maintained  for  a  reward  offered  in  a  public  advertisement. 
They  are  somewhat  pecuHar,  "  but  in  these  cases  there 
is  a  distinct  promise  to  any  one  who  shall  make  the  dis- 
covery, and  there  is  a  good  consideration  for  the  promise 
in  the  benefit  to  accrue  to  the  promisor,  as  in  showing 
that  he  is  heir-at-law  to  a  person  who  died  seised  of  real 
property  and  intestate,  or  prejudice  to  the  promisee,  as 
that  he  shall  entitle  himself  to  the  reward  by  voluntarily 
coming  forward  as  a  witness  "  (/). 

It  has  been  held  that  the  receiver  of  a  telegraphic 
message  could  not  maintain  an  action  against  the  com- 
pany for  a  mistake  in  transmitting  the  message,  whereby 
he  has  been  damnified  (r/).  This  decision  rested  on  the 
ground  that  the  obligation  of  the  company  to  use  due 
care  and  skill  m  the  transmission  of  the  message  was  one 
entirely  arising  out  of  the  contract,  and  that  the  contract 
was  made  with  the  sender  of  the  message.  This  case 
exactly  illustrates  the  general  rule.  The  j^erson  damaged, 
i.  e.,  the  receiver  of  the  message,  was  not  the  person 
with  whom  the  contract  was  made.  The  sender,  with 
whom  the  contract  was  made,  was  not  damaged.  The 
latter,  nevertheless,  was  the  person  by  whom  the  action 
ought  to  have  been  brought  (/i). 

A.,  the  consignor  or  sender,  delivers  goods  to  X.,  a 


the  consignee,  or  person  to 
The  goods  are  not  delivered, 
the  consignee,  the  person  to 


carrier,  to  be  carried  to  B. 
whom  the  goods  are  sent. 
Is  A.,  the  consignor,  or  B. 
sue  X.  ? 

The  general  answer  is  that  the  contract  for  carriage 
is  sometimes  to  be  considered  an  agreement  between  the 

(/)  Gerhard  v.  Bates,  2  E.  &  B.  488  ;  judgment  of  Campbell,  C.  J. 
See  Williams  v.  Carivardine,  4  B.  &  Ad.  621  ;  Tamer  v.  Walker,  L.  R.  2 
Q.  B.  301  ;  36  L.  J.  112,  Q.  B.  (Ex.  Ch.)  ;  L.  R.  1  Q.  B.  641  ;  35  L.  J. 
179,  Q.  B. 

{g)  Playford  v.  United  Kingdom.  Telegraph  Co.,  L.  R.  4  Q.  B.  706. 
This  case  was  decided  before  the  telegraphs  were  transferred  to  the  Post- 
office.  As  to  difficulty  in  bringing  actions  against  the  Post-office,  sec 
Chapter  XXVI. 

(/t)  See  for  further  illustrations  of  rule,  Pigott  v.  Thompson,  3  B.  &  P. 
147  ;  M'Contraij  \.  Thonison,  Irish  Rep.,  1  Com.  Law,  226. 
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consignor  A.  and  the  carrier  X.,  and  sometimes  to  be     general 
considered  an  agreement  between  tbe  consignee  B.,  and       ^^^^^' 
the  carrier   X.,  but  that  most  usually  it  will  be  found 
to    be    an    agreement   between    the    consignee    and   the 
carrier,  and  that  therefore  B.,  and  not  A.,  is  usually  the 
right  person  to  sue. 

In  determining  whether  the  consignor  or  the  con- 
signee of  the  goods  is  the  proper  plaintiflf,  the  following 
j)rinci2)les  must  be  borne  in  mind : 

Istly.  The  contract  for  carriage  is,  in  the  absence  of  Principles 
any  exi^ress    agreement,    presumed    to    be    between   the   ^°^  '?®*®''' 

•^  -^  "  '     •■-  mining 

carrier  and  the  person  at  uhose  7'isk  the  goods  are  carried,   whether 
i.  €.,  the  person  whose  goods  they  are   and  who   would   orTon^""^ 
suffer  if  the  goods  were  lost. 


rni  •  •  T         -1        1  •  ,»  should  be 

liiis  person  is  ordmarily  the  consignee,  for  when,  as  is  plaintiff. 
often  the  case,  he  is  the  purchaser  of  the  goods,  delivery 
of  the  goods  by  the  vendor  to  the  carrier,  operates  as 
delivery  to  the  purchaser  or  the  consignee  (/).  It  is 
for  Inm  the  goods  are  carried,  and  the  consignor  in  em- 
ploying the  carrier,  is  considered  as  agent  of  the  con- 
signee for  that  purpose  ;  since  it  appears  "to  be  a  pro- 
position as  well  settled  as  any  in  law,  that  if  a  tradesman 
order  goods  to  be  sent  by  a  carrier,  though  he  does  not 
name  any  particular  carrier,  the  moment  the  goods  are 
delivered  to  the  carrier,  it  operates  as  a  delivery  to  the 
purchaser  ;  the  whole  property  unmediately  vests  in  liim  ; 
he  alone  can  bring  an  action  for  any  injury  done  to  the 
goods,  and  if  any  accident  happens  to  the  goods,  it  is  at 
his  risk  "(A-). 

When,  therefore,  goods  are  sent  to  a  person  who  has 
purchased  them  ;  or  are  shipped  under  a  bill  of  ladmg 
by  a  person's  order,  and  on  his  account  {I),  the  consignee, 
as  being  the  person  at  whose  risk  the  goods  are,  is  con- 

(i)  1  Selwyn,  N.  P.,  13th  ed.,  359. 

(^■)  Duiton  V.  Solohionson,  3  B.  &  P.  584,  jiulgiiient  of  Alvanlcij,  C.  J.  ; 
Dawes  v.  Pedc,  8  T.  R.  330  ;  3  Esp.  12.  See  Wait  v.  Baker,  2  Ex.  1  ; 
17  L.  J.  307,  Ex. 

{I)  Blown  V.  Hodgson,  2  Camp.  36. 
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GENERAL  siderGcl  the  person  with  whom  the  contract  is  made.  He 
is  liable  to  pay  for  the  carriage  (?n),  and  is  the  proper 
person  to  sue  the  carrier  for  a  breach  of  contract. 

2ndly.  Since  the  reason  of  the  consignee  being  the 
person  to  sue  is,  that  the  goods  are  his  and  at  his  risk,  and 
therefore,  the  agreement  for  carriage  is  (in  the  absence  of 
any  special  contract),  held  to  be  made  with  him,  it 
follows,  that  if  the  goods  are  not  at  the  risk  of  the  con- 
signee, the  consignor  is  the  proper  person  to  sue. 

Where,  that  is  to  say,  from  any  cause  the  property  in 
the  goods  has  not  passed  to  the  consignee,  and  they 
remain  at  the  lisk  of  the  consignor  (as  where  goods  are 
forwarded  for  sale  on  approval  {n),  or  where  the  contract 
of  sale  is  within  the  Statute  of  Frauds,  and  there  is  no 
evidence  of  a  contract  or  of  a  delivery  and  acceptance 
sufficient  to  satisfy  the  statute  (o)  ),  then  the  contract  is 
considered  to  be  with  the  consignor,  and  he,  therefore, 
is  the  person  to  sue  for  its  breach. 

"  If  goods,"  it  has  been  said,  "  are  delivered  to  a 
carrier  to  be  forwarded  to  tlieii'  place  of  destination, 
that  ma}',  or  may  not  be  a  contract  with  the  consignee. 
In  the  case  of  vendor  or  vendee,  the  consignor  does  not 
act  as  the  agent  of  the  consignee,  but  on  liis  own  behalf, 
and  up  to  the  moment  of  the  dehvery  of  the  goods  to  the 
carrier,  the  property  is  m  him.     Upon  the  delivery,  the 

(m)  Dommeit  v.  Beckfonl,  5  B.  &  Ad.  522  ;  1  Selw^ii,  N.  P.,  IStlied., 
361.  It  is  said  that  tlie  mode  in  which,  the  carrier  was  to  be  paid,  sc,  by  the 
consignor,  makes  no  difference  ;  for  this,  King  v.  Meredith,  2  Camp.  639,  is 
cited.  This,  however,  is  not  the  case  of  an  action  against  the  can-ier.  It 
does  not  (it  is  submitted)  prove  more  than  that  the  goods  might  be  at  the 
consignee's  risk,  even  though  the  consignor  were  to  pay  for  the  carriage. 
It  does  not  establish  that  the  consignor  miglit  not,  on  accoimt  of  the 
payment,  have  had  a  right  of  action  against  the  carrier  for  non-deliveiy, 
i.e.,  that  the  payment  might  not  be  considered  proof  of  a  special  contract 
between  the  consignor  and  the  carrier.  Compare  Davis  v.  James,  5  Burr. 
2680. 

(n)  SvMin  V.  Sh'-pherd,  1  M.  &  Rob.  223  ;  Sarr/ent  v.  Morris,  3  B.  & 
Aid.  277. 

(o)  Coates  v.  Chaplin,  3  Q.  B.  483.  Compare  Freeman  v.  Birch,  3 
Q.  B.  492  ;  Fragcino  v.  Long,  4  B.  &  C.  219.  Cliitty,  Contracts,  7th  ed., 
450, 
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goods  become  the  proper!}^  of  the  vendee   ....   There-     general 
fore,  if  the  goods  are  damaged  or  lost  before  the  carrier  ' 

pays  the  consignor,"  [sc,  the  value  of  the  goods],  "  he 
should  ascertain  whether  the  property  is  in  him  ;  "  [i.  e., 
the  consignor],  "  otherwise,  he  would  pay  in  his  own 
wrong,  if  it  should  turn  out  that  the  property  was  in  the 
vendee,  for  in  that  case  the  contract  is  tcith  him  alone 
....  I  take  this  ground,  that  unless  it  can  be  shown 
that  "  [the  consignor]  "  was  the  owner  of  the  goods,  the 
contract  was  with"  [the  consignee]  "alone,  therefore 
he  alone  is  entitled  to  sue  "  {p). 

3rdly.  Though,  if  there  be  no  express  agreement,  the 
person  at  whose  risk  the  goods  are  (generally,  though 
not  always,  the  consignee),  is  the  proper  person  to  sue 
the  carrier  for  non-delivery.  Yet,  if  there  be  an  express 
agreement  between  the  consignor  and  the  carrier;  e.g., 
if  the  consignor  expressly  make  himself  liable  to  pay  for 
the  carriage,  then  the  consignor  may  maintam  an  action 
against  the  carrier  for  non-deliver}-.  And  the  case  is 
substantially  the  same  wiiere  the  carrier  has  so  dealt 
with  the  consignor  as  to  be  estopped  from  denying 
that  the  goods  delivered  to  him  are  the  consignor's 
goods  (r). 

The  law,  therefore,  on  this  subject  may  thus  be 
summed  up. 

Where  there  is  no   express  agreement,   the  person  at  Result  of 
whose  risk  goods  are  carried  is  entitled  to  sue  the  carrier  pinii^ipies. 
for   theii'   non-delivery.      This  person  is    generally   the 
consignee,  but  may  be  the  consignor. 

The  action  may  be  brought  in  the  name  of  the  con- 
signor, if  there  is  an  express  agreement  between  liim  and 
the  carrier  as  to  the  employment  of  the  carrier  on  his 
account  {t). 

(p)  Per  Watson,  B.,  Coombs  v.  Bristol  and  Exdcr  Rail.  Co.,  3  H.  &  N.  6. 

(r)  Compare  Lush,  Practice,  Srded. ,  10,  11. 

{t)  Davis  V.  Jones,  5  Burr.  2680  ;  Moore  v.  Wilson,  1  T.  E.  Q5'.)  ; 
Hargent  v.  Morris,  3  B.  &  Aid.  277  ;  Dtmlop  v.  Lambert,  6  CI.  &  Fin. 
GOO;  Bulku,  Pleadings,  3id  cd.,  122. 
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Actions  by  consignor  or  consignee  furnish  no  excep- 
tion to  the  general  rule  ;  for  Avhere  no  express  agreement 
exists,  the  contract  for  carriage  is  a  contract  between 
the  carrier  and  the  person  at  whose  risk  the  goods  are 
carried,  who,  therefore,  must  sue  for  any  breach  of  con- 
tract. When,  again,  there  exists  an  express  agi'eement 
Avith  the  consignor,  he,  as  being  the  j)erson  with  whom 
the  contract  is  made,  must  be  the  plaintiff  in  an  action 
against  the  carrier  (n). 

The  owner  of  the  goods  may  sometimes,  independently 
of  any  contract  with  the  carrier,  have  a  right  to  bring 
an  action  of  tort  against  the  latter  for  injury  or  damage 
done  to  his  goods  (x).  Hence  (it  is  conceived)  cases 
may  arise  in  which  the  consignor  may  sue  for  the  breach 
of  an  express  contract,  and  the  consignee,  as  owner,  may 
also  have  a  right  to  sue  for  damage  to  his  property  (y). 


Exceptions. 

Persons 
empowered 
to  siie  l)y 
statute. 


Exception  1. — Actions  by  a  person  appointed  by  statute  to  sue 
on  bebalf  of  others. 

Banking  companies  within  7  Geo.  4,  c.  46,  s.  4,  as 
well  as  other  bodies,  are  empowered,  and,  therefore, 
compelled  by  statute,  to  sue  in  the  name  of  one  of  their 
officers,  e.  g.,  secretary,  manager,  clerk,  &c.  Such  a 
nominal  plaintiff  brings  actions  on  contracts  to  which  he 
is  not  (unless  he  hapi^ens  to  be  a  shareholder  in  the 
company)  in  any  sense  a  party  {z). 


Action  Exception  2. — Actions  which  can  be  brought  either  by  a  principal 

hronglit  by    or  an  agent. 

agent. 

In  certain  cases  (a)  either  the  principal,   with  whom 
the  contract  is  reall}-  made,  or  the  agent  though  whom  a 


(u)  Where  tlie  consignor  acts  as  agent  of  the  consignee,  but  contracts  in 
his  own  name,  it  would  appear  that  either  the  consignor  or  the  consignee 
may  sue.     'Rule  17,  Exceptions  4  and  5. 

{x)  Marshall  v.  York  and  Netucasfle Hail .  Co.,  11  C.  B.  665  ;  21  L.  J.  34, 
C.  P.  ;  Martin  v.  Great  Indian  Rail.  Co.,  L.  R.  3  Ex.  9  ;  37  I..  J.  27,  Ex. 

(y)  Ibid.     As  to  actions  for  torts  founded  on  contract,  sec  Chap.  XIX. 

(~)  Eule  20,  Exception  1. 

(a)  Eule  17,  Exceptions  4—7. 
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can  sue  from  whom  the  consideration  does  not  move. 
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Exception  3. — Some  actions  for  money  had  and  received.  j.  ,■     ^ 

The  action  for  money  received  lies  wherever  the  defen-  ^^°^fy 
dant  has  received  money,   which  in  justice   and  equity 
belongs  to  the  plaintiff,  under  cii'cumstances  which  render 
tlie  receij)t  of  it  a  receipt  by  the  defendant  to  the  use  of 
the  plaintiff  (^). 

The  reason  why  the  receipt  of  the  money  is  a  receipt 
b}'  the  defendant  for  the  use  of  the  plaintiff  may  be  the 
existence  of  circumstances  altogether  independent  of  a 
contract  between  the  parties,  or  it  may  be  the  existence 
of  an  agreement  of  some  sort  on  the  part  of  the  defen- 
dant to  hold  certain  money  for  the  use  of  the  plaintiff. 
In  the  first  case,  the  rule  that  a  consideration  must  move 
from  the  plaintiff  is  inapplicable,  since  no  contract  exists. 
In  the  second  case,  the  rule  is  hard  to  apply,  since  there 
is  often  a  difficulty,  even  though  a  contract  exists,  in 
fixing  upon  any  real  consideration  in  the  ordinary  sense 
of  that  term. 

"It  is  not  a  rule  of  universal  application,   that  it  is  where 
necessary  to  show  privity  in  order  to  maintain  an  action  ^""^^p/^''- 

''  .  ^^''  "-^  con- 

fer money  had  and  received.     There  are  many  cases  in  tract ; 

Avhich  the  action  will  lie,  although  there  is  no  privity  of 

contract.     For  instance,  where  money  has  got  into  the 

hands  of  a  party  by  means   of  some   tortious   act,  this 

action  will  lie  at  the  instance  of  the  real  owner  of  the 

money "  (c).      Where    the    plaintiff's     goods    are    taken 

and  sold   by  the   defendant  (d),   where  money  has  been 

obtained  from  the  plaintiff  by    fraud  (e),   by  duress    of 

his  person   or  property,    by    oppression,    or  by  fraudu- 

(b)  Moses  V.  Macfarlanc,  2  Burr.  1000,  1110  ;   see  p.  14,  ante  ;    Bulleu, 
Pleadiugs,  Srd  ed.,  4i. 

(c)  Coni7is  V.  Brook,  5  H.  &  N.  706,  judgment  of  Crompton,  J. 

(d)  Lithgoe  v.  Vernon,  5H.  &  N.  180  ;  29  L.  J.  164,  Ex.  ;  HamUeij  v. 
Trott,  1  Cowp.  371. 

(c)  Holt   v.    Ely,    1    E.    &  B.    795  ;    Andrews   v.    Ilawlcy,    26    L.    J. 
323,  Ex. 
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lent  use  of  legal  process  (/),  iii  consideration  of  doing 
that  which  the  person  obtaining  it  was  legally  bound  to 
do  without  pa^anent  (g),  and  generally  wherever  the  de- 
fendant has  committed  a  tort  which  resulted  in  his 
obtaining  money  from  the  plaintiff,  an  action  lies  for 
money  received  (h). 

So,  where  no  tort  has  been  committed,  e.  g.,  where 
money  is  paid  by  one  person  to  another  under  a  mistake 
of  fact  (i),  (as  when  one  person  gives  another  change  for 
a  bank-note,  both  parties  believmg  it  to  be  genuine,  and 
it  turns  out  to  be  forged  {k),)  or  money  has  been  paid  for 
a  consideration  which  has  utterly  failed  {I),  and  in  other 
instances  of  the  same  sort,  the  action  for  money  had  and 
received  often  lies. 

In  these  and  similar  cases,  it  is  clear  that  the  basis 
of  the  action  is  in  no  sense  the  existence  of  a  contract, 
that  the  existence,  therefore,  of  "privity"  between  the 
plaintiff  and  defendant,  is  not  necessary  {in),  and  that  the 
ordinar}^  rules  as  to  the  person  to  sue  for  a  breach  of 
contract  do  not  apply. 

The  ultimate  ground  on  which  the  plaintiff  rests 
his  claim  in  the  action  for  money  received,  is  that 
the  defendant  holds  money  of  the  plaintiff's,  which 
justice  requires  that  the  defendant  should  pay  over  to 
him.  But  though  the  reason  why  justice  requires  that 
the  money  should  be  paid  to  the  plaintiff,  may  be  the 
existence  of  facts  which  have  no  connection  with  a  con- 
tract, the  reason  more  generally  is  that  the  defendant 
has    received    money   which    he    has    expressly    or   im- 


(/)  Medina  v.  Groves,  10  Q.  B.  152  ;  Cadaval  v.  Collins,  i  A.  &.  E. 
858. 

(g)  Parker  v.  Great  Western  Bail.  Co.,  7  M.  &  G.  253. 

{h)  See  further,  for  examples,  Leake,  Contracts,  52 — 57  ;  Marriott  v. 
Hampton,  2  Smith,  L.  C,  6th  ed.,  376,  notes. 

(i)  Kelly  v.  Solari,  i>  M.  &  W.  54. 

(k)  Woodland  v.  Fear,  26  L.  J.  201,  Q.  B.  ;  7  E.  &  B.  522,  judgment  of 
Campbell,  C.  J. 

(I)  Ihid.     Sec  Leake,  Contracts,  61,  62. 

(hi)  Collins  V.  Brook,  5  H.  &  X.  70S,  judgmeut  of  Brjles,  J. 
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pliedl}'  (n)  (I  .e.  by  his  acts)  undertaken  to  hold  for   the     oenkrai- 
plaintiff    and    pa}'-    over    to    him.       Hence,    it    is  often 
true,    that    "  in    order   to    maintain    this    action,   there 
must  be  a  privity  (o)  between  the  plaintiff  and  the  defen- 
dant" (p). 

The  cases  which,  though  depending  upon  the  existence 
of  a  contract,  present  some  peculiarity,  are  those  in  which 
B.  paj's  money  to  X.  under  directions  to  pay  it  over 
to  A. 

The  question  then  arises  (supposing  X.  not  to  pay  over 
the  money),  is  the  action  against  him  to  be  brovight  bj^  A. 
or  by  B.  ?  To  this  the  answer  is,  that  X.  is  liable  to  A., 
if  he  has  expressly  or  by  his  acts  undertaken  with  A.  to 
hold  the  money  as  the  money  of  A.,  and  must  in  that  case 
be  sued  by  A.  If  he  has  not  so  undertaken,  he  is  liable 
not  to  A.  but  to  B.,  and  must  be  sued  b}^  B. 

"  If  a  debtor  by  an  order  given  to  his  agent  appro- 
pi'iates  a  fund  in  his  hands  to  the  discharge  of  the  debt, 
?,nd  the  agent  pledges  himself  to  the  creditor  so  to  appro- 
priate the  fund,  the  order  is  irrerocahle,  and  the  creditor 

may  sue  such  agent But  the  creditor  cannot 

sue  the  agent  unless  the  latter  has  assented  to  the  ajypro- 
iniation  so  as  to  i^ledge  himself  to  the  creditor;  for  other- 
2cise  the  debtor  may  countermand  the  order,  and  there  is 
no  privity  between  the  creditor  and  the  agent"  (5). 

"  It  does  not  appear,"  it  has  been  said,  in  a  case 
answering  to  that  supposed,  ''  that  [B.]  might  not  have 
countermanded  the  papnent  to  the  plaintiff'  [A.]  at  any 
time  before  he  actually  received  the  money.  Nor  is  it 
shown  that  the  plaintiff  has  been  induced  to  do  any  act 
on  the  faith  of  receiving  papuent  from  the  defendant.  If 
it  had  been  proved,  that  the  defendant    [X.]  had,  as  it 

{n)   Williams  v.  Everett,  14  East,  582. 

(o)  1  Selwyn,  N.  P.,  13th  ed.,  119. 

(p)  Lilly  V.  Hmjs,  5  A.  &  E.  548  ;  Nolle  v.  National  Discount  Co.,  29 
L.  J.  210,  Ex.  ;  5  H.  &  N.  225  ;  Liversidge  v.  Broadbent,  4  H.  &  N.  603  ; 
28  L.  J.  332,  Ex. 

(q)  Forth  V.  Stanton,  1  Wms.  Saiind.  210^*,  note  (a).  Compare  Collins 
V.  Brook,  5  H.  &  N,  705,  judgment  of  Williams,  J. 
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GENERAL  wGrG,  attoriied  to  the  plaintiff,  and  agreed  to  hold  the 
money  for  his  use,  and  not  subject  to  the  dii'ection  of 
[B.] ,  the  case  would  have  been  different"  (.s). 

The  general  principle  therefore  is,  that  where  B.  pays 
money  to  X.  for  A.,  X,  cannot  be  sued  by  A.  until  there 
has  been  some  undertaking  on  his  part,  either  by  tvorcl  or 
act,  to  hold  the  money  as  the  money  of  A.,  and  that  as  long 
as  B.  can  tvithdraw  the  order  to.  pay  to  A.  (i.  c.,  as  long 
as  the  money  continues  B.'s),  X.  cannot  be  sued  by  A., 
but  must  be  sued,  if  at  all,  by  B. 
What  is  the  It  is  difficult  to  apply  to  this  case  the  rule  that  the 
person  to  sue  must  be  the  person  from  whom  the  con- 
sideration moves ;  for,  though  it  is  clear  that  X.'s  under- 
takmg  or  promise  to  hold  for  A.  is  the  ground  of  his 
liability  to  A.  (when  he  is  so  liable),  it  is  not  equally 
clear,  what  is  the  consideration  from  A.'s  side  for  this 
vmdertaking. 

The  consideration  is  the  consent  of  A.  that  X. 
should  receive  the  money  for  him.  The  creditor  A. 
suffers  X.  to  be  his  agent  to  receive  the  money  due  to 
him  from  B.  "  There  is,"  [therefore] ,  "  a  consideration 
moving  through  the  instrumentality  of  the  original 
debtor  [B.]  to  the  defendant  [X,]  as  agent  for  the  jjlain- 
tiff  [A.]  "  (0-  "  The  facts  show  that  the  defendant  [X.] 
was  the  agent  of  the  plaintiff  [A.].  That  agency  supplies 
the  consideration.  To  constitute  an  agency,  there  must 
have  been  an  agreement,  either  express  or  to  be  mferred 
from  what  has  been  said  on  one  side  and  adopted  on  the 
other"  ill). 

The  expression  consideration  is,  in  these  transac- 
tions, used  in  a  strained  sense.  The  contract  may 
possibly  be  considered  one  which  is  valid  without  the 
existence  of  any  real  consideration  moving  from  the 
plaintiff  to  the  defendant.  At  any  rate  in  an  action  for 
money  had  and  received  a  direct  consideration  moving 

(s)  Howell  V.  Batt,  f)  B.  &  Ad.  506,  juelgnient  of  Parke,  J. 
{t)  Lillij  V.  Hays,  5  A.  &  E.  550,  per  Pattison,  J. 
(«)  Ibid.,  550,  551,  per  Coleridge,  J. 
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from  the  plaintiff  is  seldom  shown  (a-).     The  matter  to     general 

•  1  I'll!  T  RULES. 

be  considered,  in  order  to  determine  whether  the  sender  

of  the  money,  B.,  or  the  intended  recipient,  A.,  ought  to 
sue  the  defendant,  X.,  is,  has  or  has  not  X.  either  expressly 
or  by  his  acts  agreed  with  A.  to  hold  the  money  as  the 
money  of  A. ;  or,  in  other  Avords,  whether  the  money  has 
ceased  to  be  the  money  of  the  original  owTier  B.  As 
long  as  B.  can  countermand  the  order  to  pay  to  A.,  the 
money  is  the  money  of  B.  But  when  X.  has  pledged 
himself  to  A.  to  hold  the  money  as  money  of  A.,  then  B. 
cannot  coimtennand  the  order,  and  the  money  is  the 
money  of  A.  held  by  X.  for  his  use  {ij). 

The  inquuy  whether  X.  has  or  has  not  undertaken  to 
hold  the  money  as  the  agent  of  A.,  for  whom  it  is  sent, 
often  resolves  itself  into  a  nice  question  of  fact. 

B.,  residmg  abroad,  remitted  bills  to  X.  &  Co.  (the 
defendants),  his  bankers  in  London,  with  dii-ections  to 
pay  the  amount  of  the  bills  in  certain  proportions  to  A. 
(the  plamtiff),  and  other  creditors  of  B.  X.  &  Co. 
refused  to  act  upon  B.'s  instructions,  and  though  they 
received  the  amount  due  on  the  bills,  did  not  pay  A.  It 
was  held  that  no  action  could  be  brought  by  A.  against 
X.  &  Co.,  since  the  defendants  never  assented  to  hold 
the  mone}^  for  the  use  of  A.,  but  held  it  to  the  use  of  B. 
and  subject  to  his  dii'ections  {z). 

"  It  vail  be  observed,"  it  is  laid  down  in  the  judgment 
in  this  case,  "  that  there  is  no  assent  on  the  part  of  the 
defendants  to  hold  tliis  money  for  the  pm'poses  men- 
tioned in  the  letter  [from  B.] ,  but  on  the  contraiy  an 
express  refusal  to  the  creditor  [A.]  so  to  do.  If  in  order 
to  constitute  a  privity  between  the  plaintiff  and  defend- 
ants, as  to  the  subject  of  this  demand,  an  assent  express 
or  implied  be  necessaiy,  the  assent  can  in  tliis  case  be 
only  an  unplied  one,  and  that,  too,  implied  against  the 
express  dissent  of  the  parties  to  be  charged.     By  the  act 

(x)  Lilly  V.  Hays,  5  A.  &  E.  550,  per  Pattison,  J. 
{y)  See  Hodgson  v.  Anderson,  3  B.  &  C.  842. 
(z)  Williams  v.  Everett,  14  East,  582. 
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OF.XERAL  of  receivmg  the  bill,  the  defendants  agi'ee  to  hold  it  till 
^  l")aid.  and  its  contents  when  paid  for  the  use  of  the  re- 
mitter. It  is  [open^  to  the  remitter  to  give,  and  coimter- 
mand  his  own  directions  respecting  the  bill  as  often  as 
he  pleases,  and  the  persons  to  whom  the  bill  is  remitted 
may  still  hold  the  bill  till  received,  and  its  amoimt  when 
received  for  the  use  of  the  remitter  himself;  until,  by 
some  engagement  entered  into  by  themselves  ^ith  the 
person  who  is  the  object  of  the  remittance,  they  have 
precluded  themselves  from  so  doing,  and  have  appro- 
priated the  remittance  to  the  use  of  such  person.  After 
such  a  cii'cumstance  they  cannot  retract  the  consent 
they  may  have  once  given,  but  are  bound  to  hold  it  for 
the  use  of  the  appointee.  If  it  be  money  had  and  re- 
ceived for  the  use  of  the  plaintiff  under  the  orders  which 
accompanied  the  remittance,  it  occm-s  as  fit  to  be  asked, 
u-Jieji  did  it  become  so  ?  It  could  not  be  before  the 
money  was  received  on  the  bill  becoming  due ;  and  at 
that  instant  suppose  the  defendants  had  been  robbed  of 
the  cash  or  notes  in  which  the  bill  in  question  had  been 
paid,  or  they  had  been  burnt,  or  lost  by  accident,  who 
would  have  borne  the  loss  thus  occasioned  ?  Sui'ely  the 
remitter  [B.],  and  not  the  plaintiff  and  his  other  creditors, 
in  whose  favour  he  had  directed  the  application  of  the 
money  according  to  their  several  proportions  to  be  made. 
This  appears  to  us  to  decide  the  question  ;  for  in  all 
cases  of  specific  property  lost  in  the  hands  of  an  agent, 
where  the  agent  is  not  liimseK  responsible  for  the  cause 
of  the  loss,  the  liability  to  bear-  the  loss  is  the  test  and 
consequence  of  being  the  proprietor,  as  the  principal  of 
such  agent "  (a). 

B.,  the  acceptor  of  a  biU  of  exchange  which  had  been 
dishonoured,  transmitted  to  X.  another  bill,  the  proceeds 
of  which  were  to  be  employed  in  paying  the  dishonom'ed 
bill.  X.  undertook  in  a  letter  to  B.  that  the  money 
should  be  caiTied  to  B.'s  accoimt.  It  was  held  (h)  that  A., 

(«)  WHliams  x.  Everett,  14  East,  596,  597,  per  Curiam, 
(h)   Tates  V.  Bell,  3  B.  &  Aid.  643. 
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the  holder  of  the  dishonoured  hill,  could  not  bring  an 
action  against  X.,  for  "  where  a  pai'ty  to  whom  a  bill  is  ^'^^^^- 
remitted  repudiates  the  trust  with  which  the  bill  is 
clothed,  that  may  give  to  the  person  remitting  the  bill  a 
right  to  bring  trover  for  it ;  but  it  does  not  give  any 
right  of  action  to  the  person  on  whose  account  the  bill 
is  directed  to  be  api)lied,  and  unless  some  agreement  had 
taken  place  between,  the  defendant  and  the  plaintiif,  the 
former  could  only  be  considered  as  holding  the  bill  for 
the  use  of  [the  remitter]  "(c), 

B.  sent  a  biU  to  X.  to  be  paid  to  A.  in  payment  of  a 
debt  due  from  B.  to  A.  X.  got  the  bill  accepted,  and  -nTote 
to  A.,  statmg  that  he  had  a  commission  from  B.  to  pay 
A.  some  money,  and  asking  how  it  should  be  delivered. 
"While  the  bill  remained  in  X.'s  hands,  he  received  dii'ec- 
tions  from  B.  not  to  pay  A.  until  an  investigation  of 
accounts  should  have  taken  place.  This  investigation 
did  not  take  place,  and  X.  retained  the  bill,  and  did  not 
pay  A.  It  was  held  that  A.  could  not  sue  X.  The 
action  was  in  form  an  action  of  trover,  but  the  principle 
on  which  it  was  decided  applies  to  an  action  for  money 
received  (d). 

"  The  only  question  is,  whether  there  is  anytliing  to 
differ  the  case  fi-om  Williams  v.  Everett  in  what  has  been 
done  between  the  party  to  whom,  and  the  pai'ty  for 
whose  use  the  bill  was  remitted.  The  principle  on  which 
that  case  was  put  was,  as  stated  by  Lord  EUenhoroiigh  (e), 
that  the  remittees  'may  hold  the  bill  till  received,  and 
its  amount  when  received,  for  the  use  of  the  remitter 
himself,  until,  by  some  engagement  entered  into  by 
themselves  -uith  the  person  who  is  the  object  of  the 
remittance,  they  have  precluded  themselves  from  so 
doing,  and  have  appropriated  the  remittance  to  the  use 
of  such  person.'  But  instead  of  that,  what  is  done  here  ? 
There  is,  certainly,  the  letter  of  the  defendant  agi-eeing 

(c)  Yates  v.  Bell,  3  B.  &  Aid.  645,  judgment  oi  Abbott,  C.  J. 

(d)  Brind  v.  Hampshire.  1  51.  &  W.  365. 

(e)  U  East,  596. 
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to  hold  for  the  pLaintiif,  but  there  is  no  assent  of  the 
plamtiff  to  receive  it  as  payment ;  it  is  only  an  inchoate 
offer,  on  the  part  of  the  agent,  to  hold  the  bill  for  the 
remittee,  if  he  assents.  I  find  no  such  apprnpr'ia- 
tion  here,  as  is  referred  to  by  Lord  Ellenhorough  "  (/). 
It  follows,  therefore,  that  where  X.'s  consent  to  hold 
money  of  B.  for  the  use  of  A.  is  only  conditional,  no 
action  can  be  brought  by  A.  until  the  condition  is  ful- 
filled (g). 

The  assent,  on  the  other  hand,  of  X.  to  hold  money 
of  B.  for  the  use  of  A.,  gives  A.  a  right  of  action. 
B.,  a  debtor  of  A.,  transmitted  to  X.  money,  which  X. 
admitted  having  received,  and  on  being  infonned  that  it 
was  meant  to  be  paid  to  A.,  said  that  he  would  pay  it  to 
A.,  and  this  statement  was  repeated  to  A.  by  X.'s  autho- 
rity. It  was  held  that  A.  could  sue  X.  for  money  had 
and  received  on  the  ground  that  X.  had  stated  in  effect 
that  he  held  the  money  to  A.'s  use,  and  had  allowed  him 
to  be  told  so  (h),  and  that  the  agenc}^  constituted  between 
A.  and  X.  was  a  sufficient  consideration  for  the  agree- 
ment on  X.'s  part  to  hold  the  money  of  A.  The  action 
could  not,  ill  this  case,  have  been  maintained,  unless  the 
defendants  had  communicated  to  the  plaintifl*  that  they 
held  the  money  for  his  use.  Thus,  where  B.  transmitted 
to  X.  &  Co.  money  to  be  j^aid  by  them  to  A.,  and  they 
promised  B.  to  pay  A.,  but  had  no  communication  with 
A.,  it  was  held  that  A.  could  not  sue  X.  &  Co.  (i). 

The  question  who  is  the  right  plamtiff  in  an  action 
for  money  received  is  often  complicated  by  the  rules 
forbidding  the  assignment  of  the  right  to  bring  an 
action  (j). 


(/)  Brlnd  v.  Hampsliire,  1  M.  &  W.  373,  374,  judgment  o^  Boll  and,  B. 

{(j)  Malcolm  v.  Scott,  5  Exch.  601 ;  Hudson  v.  Bilton,  6  E.  &  B.  565  ; 
26  L.  J.  27,  Q.  B. 

{h)  Lilly  V.  Hays,  5  A.  &  E.  548. 

(i)  Moore  v.  Bushell,  27  L.  J.  3,  Ex. 

IJ)  See  Rule  6,  and  Rule  15,  Exception  3.  Compare  Lamplcujh  v. 
Braithwait,  1  Smith,  L.  C,  6th  ed.,  143,  notes  ;  Fleet  v.  Pcrrins,  L.  R. 
4  Q.  B.  500  (Ex.  Ch.) 
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Suppose  that  B.  owes  A.  100/.,  and  that  X.  owes  B.     general 


RULES. 


mcut. 


100/.     In  this  case,  B.,  instead  of  sending  money  to  A. 
perhaps  directs  X.  to  pay  the  100/.  to  A.  as  to ''^''^ 

If  X.  does  not  pay  A.,  the  question  whether  A.  or  B.  assign- 
have  a  right  of  action  against  X.  depends,  not  only  upon 
the  answer  to  the  question  whether  X.  has  assented  to 
hokl  the  100/.  for  the  use  of  A.,  but  also  upon  the  reply  to 
the  fui'ther  inquiry  whether  X.'s  debt  to  B.  has  been  ex- 
tinguished. For  otherwise  there  is  no  consideration  for 
X.'s  undertaking  to  incur  a  debt  to  A.,  and  it  is  clear 
that  B.'s  claim  against  X.  cannot  be  dii'ectly  transferred 
to  A.  In  other  words,  by  an  agreement  between  the 
three  parties  B.,  X.,  and  A.,  by  which  B.  gives  up  his 
claim  against  X.,  and  X.  incurs  a  new  liability  to  A.,  a 
contract  may  be  formed  between  X.  and  A.  But  B. 
cannot  transfer  to  A.  his  right  to  sue  X.,  and,  therefore, 
A.'s  right  of  action  depends  on  the  existence  of  this 
contract.  X.  (the  defendant)  was  indebted  to  B.,  and  B. 
was  indebted  to  A.  B.  by  a  document  in  writing  agreed 
to  authorise  X.  to  pay  A.  the  amount  of  B.'s  debt  to  A. 
At  the  foot  of  the  document  X.  wrote  the  word  "  acknow- 
ledged." It  was  held  that  A.  could  not  maintain  an 
action  against  X.  (/c). 

"  There  are  two  legal  principles  which  as  far  as  I  know 
have  never  been  departed  from.  One  is  that  at  Common 
Law  a  debt  cannot  be  assigned  so  as  to  give  the  assignee 
a  right  to  sue  for  it  in  his  own  name,  except  in  the  case 
of  a  negotiable  instrument  (/) ;  and  that  being  the  law  it 
is  perfectly  clear  that  [B.]  could  not  assign  to  the 
plaintiff  [A.]  the  debt  due  from  the  defendant  [X.]  to 
him The  other  principle  which  would  be  in- 
fringed by  allowing  this  action  to  be  maintained,  is  the 
rule  of  law  that  a  bare  promise  cannot  be  the  founda- 
tion of  an  action.  Ex  nudo  ixicto  non  oritur  actio. 
Applying   these   principles    to  the   present   case,   I   am 

(k)  Liversidge  v.  Broadbent,  4  H.  &  N.  603  ;  28  L.  J.  332,  Ex. 
(/)  Rule  15,  Exception  2. 

H  2 
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GENERAL  cleRrly  of  opinion  that  the  action  cannot  be  maintained. 
"^^^^'  .  .  .  "  There  was  nothing  in  the  nature  of  a  consideration 
moving  from  the  plaintiff  to  the  defendant ;  but  a  mere 
promise  by  the  defendant  to  pay  another  man's  debt. 
No  doubt  there  are  cases  in  wluch  the  courts  have  been 
desirous  to  give  their  sanction  to  arrangements  of  this 
kind.  Amongst  others,  Lilly  v.  Hays  (m)  was  cited  ;  but 
in  that  case  the  defendant  had  a  sum  of  money  in  his 
hands,  which  he  admitted  that  he  hekl  for  the  plaintiff's 
use,  and  promised  to  pay  it  to  him ;  so  that  he  was  in 
the  situation  of  an  agent  for  the  plaintiff,  and  on  that 
ground  it  was  held  the  plaintiff  might  recover  it  as  money 
received  to  his  use.  The  same  observation  appHes  to 
the  case  of  Walker  v.  Rostron  (;?).  There  the  agent  for 
the  purchaser  of  goods  undertook,  by  an  agreement  to 
which  the  vendor  and  purchaser  were  also  parties,  to  pay 
bills  of  exchange,  given  for  the  price  of  the  goods,  out  of 
certain  specified  funds  which  he  expected  to  receive,  and 
that  was  held  to  be  an  appropriation  of  the  funds,  ii're- 
vocable  except  by  the  consent  of  all  parties.  The  same 
principle  prevails  with  respect  to  bankers.  A  banker  is 
in  the  position  of  a  person  having  in  his  hands  the  money 
of  another  which  he  is  at  an}^  moment  liable  to  be  called 
upon  to  pay,  and  the  courts  have  grasped  at  that  to  make 
a  contract  between  the  banker,  his  customer,  and  a  third 
party,  for  the  pajmient  of  money  to  the  latter,  operate  as 
a  transfer  of  the  money,  so  that  an  action  for  mone}^  had 
and  received  can  be  maintained  for  it.  Here  there  is  no 
money  had  and  received  to  the  use  of  the  plaintiff.  In 
Israel  v.  Douglas  (o),  there  was  a  consideration  to  support 
the  promise.  Here  there  is  nothing  more  than  a  transfer 
of  a  chose  in  action ;  and  without  violating  the  two  rules 
of  law  to  which  I  have  adverted,  this  action  cannot  be 
maintained  "  (p). 

(m)  5  A.  &  E.  548. 

(n)  9  M.  &  W.  411  ;  11  L.  J.  173,  Ex. 
(o)  1  H.  Black.  239. 

(p)  Liversidge    v.    Broadbciii,    4    H.    &    N.    611,     612,    judgment   of 
Martin,  B, 
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B.  was  indebted  to  A.  (the  plaintiff),  and  agreed  with  qenerai, 
X.  &  Co.  (the  defendants),  who  were  indebted  to  B.,  that 
they  shoukl  discount  bills  drawn  by  B.  and  accepted  by 
A.  A.  presented  the  bills  to  X.  &  Co.,  who  were  bankers, 
X.  &  Co.  would  not  immediately  pay  A.  the  amount  of 
the  bills,  but  gave  a  cheque  to  B.'s  clerk,  which,  as 
well  as  a  further  amount  due  on  the  bills  they  promised 
to  pay  next  day  on  B.'s  order.  X.  &.  Co.  received  B.'s 
order,  but  afterwards  on  B.  having  stopped  payment  re- 
fused to  pay  A.  It  was  held  that  A.  might  sue  X.  &  Co. 
for  mone}^  received,  on  the  ground  that  from  the  time  of 
receiving  B.'s  order,  the  defendants  held  the  money  for 
the  use  of  the  plaintiff  (g). 


Rule  12. — The  person  to  sue  for  the  breach  of  a    Rule  12. 
contract  by  deed  is  the  person  witli  whom  the  con-  Person  to 
tract  is  expressed  by  the  deed  to  be  made  ;  i.e.,  the  deed  is 

,         /   \  fixed  by 

covenantee  (7^).  the  deed. 

A  covenant  is  an  agreement  by  deed  (s).  In  every 
covenant,  therefore,  there  is  a  covenantor  who  promises, 
and  a  covenantee  (t)  to  whom  the  promise  is  made.  The 
person  to  bring  an  action  for  a  breach  of  the  covenant 
must  be  the  covenantee. 

This  rule  holds  good  because  a  covenant  differs  from 
a  simple  contract  in  the  following  particulars.  A  cove- 
nant is  good  without  the  existence  of  any  consideration 
to   induce  the  covenantor  to  enter  into  the  covenant  (»), 

(q)  Noble  V.  National  Disd.  Co.,  5  H.  &  N.  225  ;  29  L.  J.  210,  Ex. 

(?■)  Or  the  representative  of  such  person.     See  Rule  10,  note  {a),  ante. 

(s)  Davidson,  Precedents,  2nded.,  101  ;  Touch.  160. 

(t)  In  the  case  of  a  bond,  the  person  who  undertakes  the  obligation,  or 
the  promisor,  is  called  the  obligor,  and  the  person,  in  respect  of  whom 
the  obligation  is  undertaken,  or  the  promisee,  is  called  the  obligee. 

(m)  Compare  Rule  11.  This  appears  a  more  accurate  way  of  stating  the 
law  than  the  statement  which  is  often  made,  that  the  law  presumes  a  con- 
sideration  in  the  case  of  an  agreement  by  deed.  (See  1  Selwyn,  N.  P., 
13th  ed.,  420.) 
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GENERAL  ^yliilst  a  siiiiple  contract  is  not  valid  if  made  without  a 
consideration.  A  covenant,  again,  is  not  a  covenant 
with  any  person  except  the  covenantee  ;  but  a  simple 
contract,  though  made  on  the  face  of  it  with  one  person, 
and  therefore  giving  him  a  right  to  sue  upon  it,  may  be 
often  treated  as  a  contract  made  with  some  other  person 
whose  name  does  not  appear  on  the  face  of  the  contract, 
but  who,  as  being  the  person  really  contracted  with,  has 
a  right  to  sue  upon  the  contract  (v). 

X.,  for  example,  covenants  with  A.  to  pay  him  101.  A. 
can  sue  X.  if  the  covenant  be  broken,  even  though  there 
were  no  consideration  whatever  to  induce  X.  to  enter 
into  the  covenant.  Suppose,  again,  that  it  were  perfectly 
well  known  that  the  covenant  was  made  with  A.  simply 
as  agent  for  M.,  and  was  intended  for  M.'s  benefit,  still 
if  it  aj)peared  on  the  face  of  the  deed  to  be  a  covenant 
with  A.,  an  action  for  the  breach  of  it  would  have  to  be 
brought  by  A.  and  could  not  be  brought  by  M.  (x). 

A  covenantee  may  m  general  sue  on  a  covenant  in  a 
deed  which  he  has  not  executed,  and  by  the  provisions 
of  which  he  therefore  is  not  bound  (y),  for  the  cases 
establish  that  "  a  covenantee  in  an  ordinary  indenture 
who  is  a  party  to  it  may  sue  the  covenantor  who  exe- 
cuted it,  although  he  himself  never  did ;  for  he  is  a  part}^ 
although  he  did  not  execute,  and  parties  to  an  indenture 
may  sue,  although  strangers  cannot,  and  it  makes  no 
difference  that  the  covenants  of  the  defendant  are  therein 
stated  to  be  in  consideration  of  those  of  the  covenantee  "  (z). 

(v)  See  Chapter  V. 

{x)  In  the  case  of  a  simple  contract,  M.,  as  the  principal  really  inte- 
rested, could  sue.     See  Parle  17,  Exceptions  4,  5. 

(y)  Leake,  Contracts,  84. 

(s)  Pitman  v.  Woodbitry,  3  Exch.  11,  per  Curiam.  But  conf.  Stcaf- 
man  v.  Ambler,  8  Exch.  72  ;  IIuio  v.  Gixel;  3  H.  &  C.  391  ;  34  L.  J. 
4,  Ex. 
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SUBORDINATE    RULE.  GENerai. 

..J  RULES. 

Mo  one  can  sue  on  a  covenant  in  an  indenture  (a)  who  is 


not  mentioned  among  the  parties  to  the  indenture.  natrniie. 

The  meaning  of  this  rule  is,  that  everyone  is  a  stranger  a  party  ''* 
to  a  deed  inter  partes  who  is  not  one  of  the  parties  to  it,  '^^^.'^^ 

,     .  ^"^  inden- 

ancl  tnat,  tliereiore,  no  one  not  a  party  can  sue  upon  any  tme, 
contract  contained  in  it. 

Suppose  an  indenture  to  which  the  parties  are  A.  of  the 
one  part  and  X.  of  the  other  part,  and  that  this  inden- 
ture contains  a  covenant  by  X.  with  M.  to  pay  M.  20Z, 
M.  cannot  sue  X.,  because  M.  is  not  a  party  to  the 
indentiu-e. 

"  The  rule  and  distinction  as  to  deeds  inter  partes  and 
deeds  not  of  that  character  is  very  old,  and  to  be  found 
in  the  ancient  legal  authorities ;  but  it  is  impossible  to 
state   or  illustrate  it  more  clearly  than  is  done  by  Lord 

Tenterden  in  his  book  on  Shipping He  states  the 

rule  to  be  a  technical  one,  and  thus  illustrates  it : — '  If  a 
charter-party  under  seal  is  expressed  to  be  made  between 
certain  parties  as  between  [W.]  and  [X.],  owners  of  a  ship 
whereof  [A.]  is  master,  of  the  one  part,  and  [Y.j  and  [Z.]  of 
the  other  part,  and  purports  to  contain  covenants  with 
[A.]  ;  nevertheless,  [A.]  cannot  bring  an  action  m  his  own 
name  upon  the  covenant,  and  this  even  although  he 
sealed  and  delivered  the  instrument ;  but  if  the  charter- 
party  is  not  expressed  to  be  made  between  parties,  but  is 
written  thus,  "  This  charter-party  indentured  witnesseth," 

it  is  otherwise.'     He  adds In  the  case  of  Berkeley 

V.  Hardy  (h)  the  same  rule  is  laid  down,  and  in  the  judg- 
ment it  is  stated  to  be  a  long  established  technical  rule, 
and  one  believed  to  be  pecidiar  to  the  law  of  England  "  (c). 
It  is  not  essential  that  a  person,  in  order  to  be  a  party, 

[a)  A  deed  is  either  a  deed-poll,  i.e.,  a  deed  made  by  one  party  only, 
and  addressed  to  the  world  generally,  or  a  deed  inter  partes,  called  other- 
wise an  indenture,  purporting  to  be  made  between  A.  of  the  one  part  and 
X.,  &c.  of  the  other  part.     1  Steph.,  Com.,  6th  ed.,  499. 

{h)  5  B.  &  C.  355. 

(c)  Chesterfield  Colliery  Co.  v.  Hawkins,  3  H.  &  V.  692,  per  Martin,  B. 
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sliould  be  described  among  the  parties  by  name.  It  is 
enough  if  the  class  to  which  he  belongs  is  sufficiently 
designated  among  the  parties  (d). 

Under  8  &  9  Vict.  c.  106,  s.  5,  persons  who  are  not 
parties,  may  in  the  case  of.  indentures  executed  after 
1st  October,  1845,  sue  on  covenants  in  such  indentures 
which  relate  to  tenements  and  hereditaments. 


Rule  13.        RuLE  13. — All  tliG  peisons  wltli  wlioiii  a  contract 
All  persons  is  made  must  join  in  an  action  for  the  breach  of  it. 

with  whom 
contract  is 

made  must  "  A  Contract  by  one  person  with  two  jointly  does  not 
ictk)n"on  Comprehend  or  involve  a  contract  with  either  of  them 
it.  separatel}^,"  as  "is  evident  from  the  well-known  doctrine, 

that  a  covenant  or  promise  to  two,  if  proved  in  an  action 
brought  b}^  one  of  them,  sustains  a  plea  which  denies  the 
existence  of  the  contract  "  (e).  If  X.  contract  with  A. 
and  B.  jointly,  e.  g.,  by  his  promissory  note,  to  pay 
them  20L,  an  action  must  be  brought  for  a  breach  of 
contract  by  A.  and  B.,  and  cannot  be  brought  by  either 
A.  or  B.  separately. 

X.  contracted  with  A.  on  behalf  of  the  members  of  an 
orchestra  to  which  A.  himself  belonged,  that  he  would 
make  them  certain  payments.  It  was  held  that  the 
contract  being  (under  the  circumstances  of  the  case)  a 
contract  with  A.  and  the  other  pei-formers,  A.  could  not 
sue  alone  for  its  breach,  and  the  question  raised  in  the 
case,  was  not  whether  A.  could  sue  alone  on  a  contract 
with  A.  and  B.  jointly,  but  whether  the  particular  contract 
was  a  jomt  contract  (/). 

(d)  Isaacs  v.  Green,  L.  R.  2  Ex.  352  ;  36  L.  J.  253,  Ex.  ;  M'Laren  v. 
Baxter,  L.  R.  2  C.  P.  539  ;  Sunderland  Ins.  Co.  v.  Kearney,  20  L.  J. 
417,  Q.  B. ;  16  Q.  B.  925. 

(e)  Wetherell  v.  Langston,  1  Ex.  644,  per  Curiam.  See  Cabdl  v. 
Vaughan,  1  Wms.  Saund.  291?:,  29U-. 

(/)  Lwas  Y.  Beale,  10  C.  B.  739  ;  20  L.  J.  134,  C.  P.     If  A.  had  been 
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X.  covenants  with  A.  and  B.     Neither  A.  nor  B.  can     general 

sue  separately  for  a  breach  of  the  covenant ;  and  even  if  '— 

B.  has  not  executed  the  deed,  still  he  must  join  with  A. 
in  an  action  on  the  covenant  (g),  for  the  parties  who  have 
not  sealed  may  sue  together  with  those  who  have  sealed, 
and  as  they  may  sue,  they  must  sue,  and  an  action  cannot 
he  maintained  without  them  (h). 

Nor  does  it  make  any  difterence  that  the  covenantee 
who  has  not  executed  the  deed,  does  not  assent  to  the 
covenant  and  afterwards  disclaims  it.  It  is  still  neces- 
sary that  he  should  join  with  his  co-covenantee  in  an 
action  for  the  breach  of  covenant.  Thus,  where  X. 
covenanted  with  A.  and  B.  jointl}',  and  B.  did  not  exe- 
cute the  deed,  but  refused  his  assent  to  the  covenant, 
and  afterwards  disclaimed  it  in  a  deed  to  which  X.  was 
no  party,  it  was  held  that  A.  could  not  sue  X.  without  join- 
ing B.  "  The  meaning  of  the  words  of  the  covenant 
....  is  that  the  defendant  ■^-ill  pay  the  two  covenantees," 
and  "that  meaning  is  the  same  whether  they  accept  the 
covenant  or  not,  and  the  acceptance  of  the  one,  and  the 
refusal  of  the  other  does  not  convert  it  into  a  covenant 
to  one  only  "  (i).  It  was  also  held  that  A.  could  not 
in  this  case  (j)  compel  B.  to  let  his  name  be  used,  since 
the  Court  would,  on  B.'s  application,  strike  out  his  name 
when  used  as  a  co-plaintiff  (A;),  and  hence,  in  effect,  that 
A.  could  neither  directly  nor  indirectly  brmg  an  action 
without  the  assent  of  B. 

It  is  often  hard  to  determine  who  are  the  persons  with  How  to 
whom  a  given  simple  contract  is  made,  and  who,  therefore,   tlthTiiom 
must  sue  for  its  breach.     The  difficulty  is  often,  thougli  a  contract 


is  made. 


acting  merely  as  agent  for  the  orchestra,  and  the  contract  had  Leen  with 
him,  he  might  probably  have  sued  (see  Eule  17,  Exception  4).  But  he 
was  himself  one  of  the  parties  with  whom  the  contract  was  made,  and  not 
a  mere  agent  with  whom  a  contract  was  made  on  behalf  of  others. 

{g)  Petrie  v.  Bury,  3  B.  &  C.  353. 

(h)  Ibid.  355,  judgment  of  Abbott,  C.  J. 

(i)   Wetherell  v.  Langston,  1  Exch.  fi44,  per  Curiam. 

{j)  But  see  pp.  107,  108,  110,  post. 

{Jc)  Langston,  v.  Wetherell,  27  L.  .1.  400,  Ex. 
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GENERAL  iiot  invariiibly  one  of  interpretation,  i.  e.,  of  determining 
^^^^^-  from  the  words  of  a  given  contract  whether  it  is  to  be 
interpreted  as  a  contract  with  A.  and  B.  jointly,  or  a 
contract  with  A.  and  B.  severally  (l).  Where  the  question 
is  not  one  merely  of  interpretation,  the  main  principles 
for  the  determination  of  this  question  are  as  follows  : — 

1st.  Where  there  is  a  separate  consideration  proceed- 
ing from  different  persons,  there  is  considered  to  be  a 
contract  with  each  of  them,  and  they,  therefore,  cannot 
join  in  an  action  for  breach  of  contract.  Thus,  where 
two  persons  contracted  to  assist  the  defendant  with  their 
respective  horses,  and  were  to  give  in  their  accounts 
separately,  it  was  held  that  there  was  a  separate  contract 
with  each  of  them,  and  that  they  could  not  bring  a  joint 
action  for  the  hire  of  their  horses  (m). 

2ndly.  Where  the  consideration  moves  from  several 
persons  jointly,  such  persons,  as  having  the  joint  legal 
interest  in  the  contract,  should  be  joined  as  plaintiffs  in 
suing  for  a  breach  of  contract  («).  Thus,  where  X.  con- 
tracted with  A.  for  the  service  of  A.  and  of  other  persons, 
and  the  consideration  {sc.  the  joint  ser%aces  of  A.  and  these 
persons,)  proceeded  from  A.  and  them,  it  was  held  that 
the  contract  was  a  joint  contract  with  A.  and  the  other 
persons  thereto,  and  that  they  must  join  in  suing  for  its 
breach  (o).  Where,  again,  A.  and  B.,  Avho  were  bail, 
employed  X.  to  sm-render  their  principal,  it  was  held 
that  the  only  contract  which  the  law  could  imply  was  a 
contract  with  A.  and  B.  jointly,  and  that  A.  could  not 
sue  alone  for  a  breach  of  the  contract  (jj).  "  Taking  the 
case  most  favourably  for  the  plaintiff  [A.],  and  supposing 

{I)  See  as  to  interpretation,  p.  113,  2^osL 

(m)  Smith  v.  Hunt,  2  Chit.  142  ;  Brand  v.  Boulcotf,  3  B.  &  P. 
235. 

{n)  Broom,  Parties,  s.  20.  Hill  v.  Tucker,  1  Taunt.  7  ;  Coryton  v. 
Lithebije,  2  Wms.  Saund.  116a  ;  Chanter  v.  Leeae,  4  M.  &  "W.  295  ;  Lucax 
V.  Beale,  10  C.  B.  739  ;  20  L.  J.  134,  C.  P.  ;  Purjh  v.  Strincjjidd,  3  C.  B., 
N.  S.,  2  ;  27  L.  J.  34,  C.  P. 

(o)  Lucas  V.  Bcale,  10  C.  B.  739  ;  20  L.  J.  134,  C.  P. 

{p)  Hillv.  Tucker,  1  Taunt.  7. 
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the  whole  consideration  to  have  been  paid  b}^  himself  and 
[B.],  they  were  jointly  interested,  and  neither  of  them 
could  maintam  a  separate  action  "  (q). 

It  has  been  laid  down,  that  "  though  the  consideration 
be  joint,  yet,  if  the  promise  is  several,  the  several  pro- 
misee [/.  e.,  the  person  to  whom  the  separate  promise 
is  made]  may  sue  alone  "  (?■)• 

This  statement  rests  on  cases  such  as  the  follow- 
ing :— 

In  consideration  that  A.  and  B.  would  sell  to  X.  their 
partnership  business,  X.  promised  A.  to  pay  him  certain 
sums  of  money,  and  it  was  held,  on  a  motion  in  arrest  of 
judgment,  that  A.  could  maintain  an  action  against  X. 
without  joining  B.  (s). 

"  It  is  true,"  it  was  said  by  Parke,  B.  in  this  case, 
"  that  no  stranger  to  a  consideration  can  sue ;  but  in  the 
present  case  the  separate  interest  of  the  plaintiff  in  the 
partnership  fund,  is  the  consideration  upon  which  the 
promise  is  founded  "  {t). 

A  partner,  again,  has  been  held  capable  of  maintaining 
an  action  upon  an  agreement  in  writing  made  with  him 
alone,  although  the  agreement  related  to  the  business 
of  the  firm,  and  the  consideration  was  a  release  by  the 
partners  in  question  of  a  debt  due  to  the  firm  («). 
Here,  also,  stress  was  laid  by  the  Court  upon  the  fact 
that  under  the  complicated  circumstances  of  the  trans- 
actions between  the  parties,  there  was  a  separate  con- 
sideration moving  from  the  i)laintiff  for  the  contract  with 
liira. 

These  cases  are  not,  therefore,  (it  is  submitted)  incon- 
sistent with  the  principle  that  an  action  for  a  breach 
of  contract  should  be  brought  by  all  the  persons  from 
whom  a  joint  consideration  moves.     They  go  to  show 

(q)  Hill  V.  Tiicker,  1  Taunt.  9,  pei-  Chamlre,  J . 

(r)  Lush,  Practice,  3i'd  ed.,  21. 

(s)  Jones  Y.  Robinson,  1  Exch.  454  ;  17  L.  J.  36,  Ex. 

{t)  Jones  V.  Robinson,  1  Exch.  456,  judginout  of  Parke,  B. 

{u)  Ajacio  V.  Forbes,  14  Moo.  P.  C.  160. 
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that  where  the  consideration  is  divisible,  so  that  one 
part  of  it  ma}^  he  treated  as  proceeding  from  one  only  of 
the  parties  to  the  contract,  this  separate  consideration 
Avill  support  a  separate  promise  to  the  party  from  whom 
it  proceeds,  who,  therefore,  may  sue  alone  for  the  breach 
of  such  promise. 

One  of  two  co-plaintiffs  has  a  right  (r)  to  bring  an 
action  in  the  name  of  both  (x),  nor  has  the  Court  any 
po-wer  to  mterfere,  unless  the  co-plaintiff's  name  be  used, 
not  only  against  his  will,  but  fraudulently  (?/).  Hence, 
"  one  of  several  partners  has  a  right  to  use  the  name  of 
the  fh-m  "  (^),  in  order  to  bring  an  action.  But  a  co- 
plaintiff  whose  name  is  used  without  his  permission  is 
not  without  j)rotection. 

1st.  He  may  obtain  an  indemnity  against  costs  from 
the  party  who  makes  use  of  his  name  {a) ;  i.  c,  he  may 
apply  to  the  Court  to  have  such  party's  proceedings 
stayed  tiU  he  gives  security  for  costs  (6). 

2ndly.  He  may  release  or  settle  the  action  (c). 

Any  one  of  several  co-plaintiffs  may  give  the  defen- 
dant a  release  from  the  action,  which  is  good,  and  may 
be  pleaded,  unless  it  is  fraudulent  (^O- 


(v)  Contrast  Langston  v.  WetJierell,  27  L.  J.  400,  Ex.,  cited  p.  105, 
ante,  witli  Emenj  v.  MucUow,  10  Biug.  23.  The  dififereuce  seems  to  be 
that  the  Courts  will  not  force  a  person  to  he  treated  as  a  party  with  whom 
a  contract  is  made,  when  he  has  never  assented  to  its  being  made  with 
him ;  but  that  where  two  persons  have  allowed  a  contract  to  be  made  with 
them,  the  Courts  will  allow  one  of  the  two  to  use  the  name  of  the  other  in 
an  action  for  its  breach. 

{x)  Emery  v.  MucUow,  10  Bing.  23. 

(y)  Ibid.,  24. 

{z)  Whitehead  v.  Hv.ghcs,  2  D.  P.  C.  259.  Strictly  speaking,  the 
names  of  his  co-partners,  for  actions  are  not  brought  in  the  name  of  the 
firm.     See  Paile  20. 

(o)   mUtehead  v.  Hughes,  Ibid.  258. 

(6)  Laws  v.  Bott,  16  M.  &  W.  300.  The  plaintiff,  whose  name  is  used, 
has  not,  however,  in  all  cases  an  absolute  right  to  an  indemnity  against 
costs,  Emery  Y.  MucUow,  10  Bing.  23. 

(c)  Crook  V.  Stephens,  5  B.  N.  C.  688  ;  Johnson  v.  Holdsioorth,  4  D.  P.  C, 
63  ;  Herbert  v.  Piggott,  2  C.  &  M.  384. 

{d)  Rawstorne  v.  Gandcll,  15  M.  &  W.  304  ;  15  L.  J.  291,  Ex. 
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When  two  of  several  co-plaintiffs  gave  a  release  to  the     general 
defendant,  the  Court  refused  to  interfere  (e). 

"  No  doubt  this  is  ....  an  exercise  of  a  strict  legal 
right  in  a  manner  very  mischievous  and  injurious  to  the 
other  plaintiffs,  and  for  wliich  the  parties  may  perhaps 
be  responsible  to  another  tribunal ;  but  we  have  no 
power  to  interfere,  if  there  be  the  smallest  right  or  real 
interest  on  which  the  release  may  operate  at  law.  If  the 
plaintiff  [A.]  is  not  suing  altogether  on  behalf  of  the 
other  plaintiffs — if  he  be  not  a  mere  name — the  release 
by  him  is  effectual,  and  we  ought  not  to  interfere.  A 
court  of  law  has  no  machinery  for  working  out  the 
equities  of  these  conflicting  interests.  In  truth,  the 
application  is  neither  more  nor  less  than  a  bill  in  equity, 
to  discover  whether  [A.]  is  or  is  not  still  interested  in 
the  concern  "  (/). 

"We  cannot  interfere  to  prevent  the  defendants  from 
pleading  the  release,  unless  a  clear  case  of  fraud  between 
them  and  the  releasors,  to  the  prejudice  of  their  co-plain- 
tiffs be  made  out,  or  unless  it  be  shown  that  the  release 
was  executed  by  persons  who  were  suing  as  mere  trustees, 
having  no  real  mterest  in  the  subject  matter  of  the  action. 
But  so  long  as  a  person  has  shares  in  such  an  under- 
taking, he  has  an  interest  wdiich,  however  small  it  be,  is 
sufficient  to  enable  him  to  release  an  action  in  which  he 
is  a  plaintiff;  and  the  case  is  quite  different  from  the 
familiar  one  of  assignor  and  assignee,  in  which  the  courts 
for  the  first  tune  interposed  in  this  way.  The  plaintift' 
[A.]  holds  fifty  shares  in  this  undertaking,  and  is,  there- 
fore entitled  at  law  to  release  the  claim  of  the  company, 
subject  to  his  responsibility  to  his  co-partners  for  so 
doing.  It  is  not  shown  upon  these  affidavits  that  he 
ever  agreed  with  the  other  plaintiffs  not  to  release  the 
action ;  it  is  shown,  indeed,  that  he  agreed  that  the 
demand  should  be  enforced  in  his  name,  but  that  cannot 
prevent  him  from  executing  a  release  to  the  defendants 

{e)  Rawstorne  v.  Gandell,  15  M.  &  AV.  304  ;  15  L.  J.  291,  Ex. 
(/)  Ibid.  307,  per  Pollock,  C.  B. 
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if  he  think  fit.  In  the  common  case  of  two  co-plaintiffs 
equally  interested,  if  one  of  them  thinks  fit,  out  of  pure 
fiiendskip  to  the  defendant,  to  release  the  action,  the 
Com-t  cannot  on  that  accomit  interfere  to  set  the  release 
aside  "  (f/). 

But  the  Coui't  will  set  aside  a  release  if  it  be  manifestly 
shown  to  be  fraudulent  {h).  The  fraud,  however,  must 
be  clearh'  made  out,  for  "  where  a  co-plaintiff  is  by  law 
competent  to  give  a  release,"  and  "  the  Com-t  are  called 
upon  to  set  it  aside  upon  the  ground  of  fraud,  the 
plaintiff  applying  must  make  out  a  very  strong  case  of 
fraud  "  (i)  ;  and  the  release  certainly  cannot  be  got  rid 
of,  unless  fi-aud  is  manifestly  proved  (A-).  It  would  further 
seem  that  the  release  may  be  got  rid  of  where  the  co- 
plaintiff  whose  name  is  used  has  no  real  interest  in 
the  action  (?)•  Such  a  release,  would,  however,  almost 
necessarily  be  fraudulent. 

Though  the  Courts  may,  apparently,  still  set  the  plea 
of  a  release  aside,  the  right  course  is  now  to  state  in  an 
equitable  replication  the  grounds  on  which  the  release  can 
be  objected  to  {m). 


Rcle14.  Rule  14. — One  and  the  same  contract,  whether 
it  be  a  simple  contract  or  a  contract  by  deed,  cannot 
be   so  framed  as  to  give  the  promisees  or  cove- 

ig)  Rawstorne    v.    GawJxU,    15    M.    &    AV.    307,    308,    judgment    of 
Parke,  B. 

{h)  Jones  V.  Herbert,  7  Taunt.  421. 

(i)  Ibid.,  422,  per  Curiam. 

{k)  Philips  V.  Clacjgett,  11  M.  &  W.  84 ;  12  L.  J.  275,  Ex. 

{I)  Ibid.  ;  Rawstorne  v.  Gandcll,  15  M.  &  W.  304  ;  15  L.  J.  291, 
Ex. 

(m)  De  Pothonier  v.  De  Mattos,  E.  B.  &  E.  461  ;  27  L.  J.  260,  Q.  B. 
See  further,  as  to  nominal  and  real  plaintiffs,  pp.  69 — 72,  ante. 

The  cases  in  which  an  action  on  a  contract  maj^  be  brought,  either  by  a 
principal  or  agent,  constitute,  in  a  sense,  an  exception  to  the  rule  that  al 
the  persons  must  sue  with  whom  a  contract  is  made,  see  Chapter  V. 
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nantees  tlie  rio;lit  to  sue  upon  it  botli  joiutlv  and    general 
separately  («). 

A  contract  (o)  cannot  be  made  so  as  to  entitle  several 
persons  under  it  both  jointly  and  severally.  Thej^  must 
be  entitled  under  it  either  jointly  only,  or  several!}'  only, 
and  must  sue  accordingly  {p). 

In  other  words,  a  covenant  "  may  be  either  a  joint  or 
several  covenant,  and  it  will  depend  upon  the  context, 
Avhether  it  is  to  be  taken  as  joint  or  several,  but  it  cannot 
be  both  "  {q).  For,  "  it  is  fully  established  ....  that  one 
and  the  same  covenant  cannot  be  made  both  joint  and 
several  as  regards  the  covenantees  "  (?•)• 

One  and  the  same  covenant  with  A.  and  B.,  must 
either  be  a  covenant  with  both  of  them  jointly :  i.e.,  a 
covenant  with  A.  and  B.  collectively,  or  a  covenant  with 
each  of  them  separately;  i.  e.,  a  covenant  with  A.  sejia- 
rately,  and  with  B.  separately.     In  the  fii'st  case,  A.  and 

B.  must  join  in  sumg  for  a  breach  of  the  covenant. 
In  the  second  case,  A.  must  sue  sei)arately,  and  B.  sejia- 
rately.  A  several  or  separate  covenant,  in  fact,  with 
two  or  more  persons  is  only  two  or  more  sej)arate  cove- 
nants expressed  in  a  short  fonn. 

All  the  rule  lays  down  is,  that  what  is  in  law  one  cove- 
nant cannot  be,  as  regards  the  covenantees,  at  once  joint 
and  several.  It  may  well  be  that  what  would  appear  to 
an  ordinary  reader  but  one  covenant,  is  in  fact  two  cove- 

{n)  Bullen,  Pleadings,  Srd  ed.  471.  Slingsbrfs  Case,  5  Coke,  18& ; 
Bradburn  v.  Botjield,  14  M.  &  "W.  559  ;  Keightlcij  v.  Watson,  3  Excli. 
716,  723. 

(o)  The  cases  refer  almost  wholly  to  covenants,  and,  therefore,  in  con- 
sidering this  rule  reference  is  made  to  covenants  only.  But  the  rule  seems 
to   apply  to  all  contracts  in  writing.     Compare  Pugh  v.  Stringficld,  3 

C.  B.,  K  S.,  2  ;  27  L.  J.  34,  C.  P.  ;  4  C.  B.,  N.  S.,  364 ;  27  L.  J.  225, 
C.  P.  ;  Oicston  v.  Ogle,  13  East,  538.  Broom,  Parties,  2nd  ed.,  ss.  20,  21  ; 
Bullen,  Pleadings,  3rd  ed.,  471. 

{p)  Bi;llen,  Pleadings,  3rd  ed.,  471. 

{q)  KcigJUkij  v.  WaJ.son,  3  Exch.  726,  judgment  of  liolfc,  B. 

(?•)  Bradburn  v.  Botjield,  14  M.  &  "W.  573,  judgment  oi  Parkc^  B. 
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GENKRAL     nants ,'    c.  0.   fii'st,    ti  joliit   coveiiaDt  with   A.    and    B., 
^°^^^'      and   next   a   separate    covenant   with   A.  and  with   B., 
separately. 

The  rule  as  to  covenantees  may  he  illustrated  hy  a 
comparison  with  the  rule  as  to  covenantors. 

Covenantors  may  make  themselves  by  the  same  cove- 
nant jointly  as  ivell  as  severally  liable,  but  they  cannot 
by  the  same  covenant  give  the  coYenaiitees  joint  as  icell 
as  several  rights  of  action  (s). 

Thus,  X.  and  Y.  may  covenant  with  A.,  so  as  to  enable 
A.  on  the  same  covenant  to  sue  either  X.  and  Y.  jointly, 
or  X.  or  Y.  separately.  But  X.  cannot  covenant  with 
A.  and  B.,  so  as  to  enable  them  to  brmg  on  the  same 
covenant,  at  choice,  either  a  joint  action  in  the  names  of 
A.  and  B.,  or  separate  actions  in  the  name  of  A.  or  of  B. 
The  question  which  arises  iii  most  of  the  cases  illus- 
trating this  rule,  is  not  whether  a  covenant  can  be  treated 
as  at  once  joint  and  several,  but  whether  a  given  cove- 
nant is  to  be  considered  as  a  jomt  covenant  or  a  several 
covenant. 

This  question  is  one  of  "interpretation."  In  inter- 
preting a  covenant,  regard  must  be  had  partly  to  the 
legal  interests  of  the  covenantees,  partly  to  the  language 
employed.  The  general  principles  of  interpretation,  or 
of  the  construction  to  be  put  upon  a  contract  have  thus 
been  summed  up  : 

"The  construction  of  the  contract  ....  depends 
primarily  on  the  language  used,  but  is  a  question  of  in- 
tention to  be  determined  by  considering,  not  only  the 
language,  but  also  the  interests  and  relations  of  the 
parties.     A  contract  will  be    construed    to  be  joint   or 

(s)  Lush,  Practice,  3rd  ed.,  222.  Bradburn  v.  Botfield,  14  M.  &  W.  573, 
per  Parlce,  B.  It  is  "fully  establibhed,  I  conceive,  by  [the]  cases,"  says 
Parhe  B.,  "that  one  and  the  same  covenant  canuot  be  made  both  joint 
and  several  with  the  covenantees.  It  may  be  fit,"  he  adds,  "  to  observe 
that  a  part  of  Mr.  Preston's  explanation,  that  by  express  words,  a  cove- 
nant may  be  joint  and  several  with  the  covenantors  or  covenantees,  not- 
withstanding the  interests  are  several,  is  inaccurately  expressed.  It  is 
true  only  of  the  covenantors." 
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several  according  to  the  interests  of  the  parties,  if  the  general 
words  are  capable  of  that  construction,  or  even  not  ^^^^^- 
inconsistent  with  it.  If  the  words  are  anibiguovis  it  will 
be  joint,  if  the  interests  are  joint,  and  it  will  be  several 
if  the  interests  be  several.  On  the  other  hand,  if  the 
words  are  unniistakeably  joint,  then,  although  the  in- 
terest be  several,  all  the  parties  must  be  joined  in  the 
action ;  if  the  words  are  unniistakeably  several,  the 
action  must  be  several,  though  the  interest  be  joint"  (t). 
The  interpretation,  therefore,  of  covenants  or  other  con- 
tracts, is  governed  by  the  following  rules  : 

Istly.  Where  the  words  of  a  covenant  are  unmistakcahly  Rules  for 
joint  or  unmistakeably  several ;  i.e.,  where  no  ambiguity  is   }°*®''P'^"*'*" 
possible,  the  covenant  will  be  taken  to  be  joint  or  several  nants. 
in  each  case,  whatever  be  the  interest  of  the  parties;  i.e., 
all  that  will  be  looked  to  will  be  the  language  of  the  cove- 
nant ;  it  will  be  merely  a  question  of  construction  {n). 

2ndly.  Whenever  the  words  are  ambiguous — i.  e., 
capable  of  two  constructions — regard  will  be  had  to  the 
legal  interests  of  the  covenantees.  Where  the  interests 
are  several,  the  covenant  will  be  held  to  be  several  ; 
where  joint,  it  will  be  held  to  be  joint. 

For,  "it  is  impossible  to  say  that  the  parties  may  not 
if  they  please  use  joint  words  so  as  to  express  a  joint 
covenant,  and  thereby  to  exclude  a  several  covenant,  and 
tliat  because  a  covenant  may  relate  to  several  interests, 
it  is  therefore  necessaril}^  not  to  be  construed  as  a  joint 
covenant.  If  there  be  words  capable  of  two  constructions, 
we  must  look  to  the  interest  of  the  parties  which  they 
intended  to  express"  {z). 

"  The  same  covenant  cannot  be  treated  as  joint  or 
several  at  the  option  of  the  covenantee.  If  a  covenant 
be  so  constructed  as  to  be  ambiguous, — that  is,  so  as  to 


(t)  Biillen,  Pleadings,  3rd  ed.,  471,  472  ;  Sorsbic  v.  PaH;  12  M.  &  W. 
154  ;  Bradhurn  v.  Botjield,  14  M.  &  W.  559. 

(m)  KckjUJeyx.  Watson,  3  Exch.  721,  judguicnt  of  Polloch,  C.  B.,  and 
ibid.,  723,  judgment  of  Parke,  B. 

{z)  Ibid.,  723,  per  Parke,  B. 
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several 
interest. 


serve  either  the  one  view,  or  the  other, — then  it  will  he 
joint  if  the  interest  he  joint,  it  will  he  several  if  the 
interest  he  several.  On  the  other  hand,  if  it  he  in  its 
terms  unmistakeahly  joint,  then  although  the  interest  he 
several,  all  the  jiarties  must  he  joined  in  the  action.  So 
if  the  covenant  he  made  clearly  several,  the  action  must 
be  several,  although  the  interest  he  joint"  (a). 

Wliat  is  a  joint  and  what  a  several  interest?  The 
hest  answer  (h)  appears  to  he,  that  the  interest  of  parties 
to  a  contract  is  joint  where  a  hreacli  of  it  to  one  is  neces- 
sarity  a  hreach  of  it  to  all ;  several,  where  a  hreacli  of  it 
to  one  is  not  necessarily  a  hreach  of  it  to  all. 

If  X.  covenant  with  A.  and  B.  to  j^aj  a  certain  sum  of 
mone}^  to  B.  the  interest  is  joint,  for  the  act  to  be  done 
is  one  act,  and  the  omission  to  pay  the  money  to  B.  is  a 
breach  of  contract  to  both  the  covenantees  (c).  So  where 
there  is  a  covenant  with  two  persons  to  pay  them  one 
annuity  the  interest  is  joint,  even  though  half  the  annuity 
is  to  be  received  by  each.  It  would  probably  be  other- 
wise if  the  covenant  were  to  pay  a  separate  annuity  to 
each,  in  which  case  the  interest  would  be  several  (d). 

Where,  on  the  other  hand,  it  was  agreed  by  a  ship's 
husband  with  the  owners  of  the  shij^,  that  after  her  re- 
turn a  full  account  should  be  made  of  the  said  ship  and 
her  concerns,  and  the  net  profits  be  divided,  after  deduct- 
ing all  charges,  it  seems  to  have  been  held  that  each  of 
the  owners  had  a  separate  interest  in  the  making  out  of 
the  account  by  which  his  share  was  to  be  ascertained, 
before  an  actual  division  was  made  of  the  profits  of  the 
adventure  (e). 


(a)  Keightlcy  v.  Watson,  3  Excli.  721,  per  Pollock,  C.  B.,  conf.  Lane 
V.  Drinkwatcr,  1  C.  ]\I.  &  R.  612. 

{b)  See  for  this  answer,  Lush,  Practice,  3rcl  ed.,  22. 

(c)  Anderson  v.  Martiiulale,  1  East,  497. 

{d)  Lane  v.  Drinkivatcr,  2  D.  P.  C.  233. 

(c)  Owston  V.  Ogle,  13  East,  538,  540.  Some  writers  of  authority 
maintain  that  a  covenant  can  be  at  once  joint  and  several,  not  only  as 
regards  the  covenantors,  but  also  as  regards  the  covenantees.  On  this 
view  the  question,  whether  a  covenant  is  joint   or  several,    or  joint  and 
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If,  again,  a  person  demises  Blackacre  to  A.  and  White-     genkral 


acre  to  B.,  and  covenants  with  them  and  each  of  them, 
that  he  is  hxwful  owner  of  the  said  lands,  their  interests 
are  separate  (/). 


ROLES. 


Rule  15. — The  rio^ht  to  brino;  an  action  on  con-    Rule  15. 
tract  cannot  be  transferred  or  assigned  (r/).  Right  to 

sue  on  con- 
tract not 

Though  the  interest  in  a  contract  is  constantly  trans-  assignable. 
ferred  from  one  person  to  another,  the  right  to  sue  upon 
a  contract  cannot  be  transferred,  so  as  to  enable  the 
transferee  or  assignee  of  the  interest  in  the  contract  to 
sue  for  a  breach  thereof  in  his  own  name.  He  nnist 
sue  in  the  name  of  the  assignor ;  or,  if  he  be  dead,  in  the 
name  of  his  executor  or  administrator  {li). 

A  debt   is  due   from  X.    to   A.      A.    cannot   transfer 

several,  as  regards  the  coveuantees,  is  wholly  a  question  of  construction, 
i.e.,  of  the  words  of  the  covenant.     This  view  of  the  law  is  thus  stated, — 

"If  there  be  two  or  more  covenantors,  or  two  or  more  covenantees,  the 
covenant  may  either  be  joint  or  several,  or  both  joint  and  several.  Thus, 
if  there  be  two  covenantors,  they  may  bind  themselves  jointly,  or  may  bind 
themselves  severally,  or  may  bind  themselves  both  jointly  and  severally. 
And  if  there  be  two  or  more  covenantees,  the  covenant  may  be  entered 
into  with  tliem  jointly  or  with  them  severally,  or  in  both  ways.  When, 
however,  a  covenant  is  entered  into  with  two  or  more,  and  with  each  of 
them,  it  will  not  be  considered  joint  and  several  unless  distinctly  expressed 
as  such  by  the  deed  itself;  but  will  be  deemed  joint  or  several  according 
as  the  interest  of  the  covenantees  in  the  subject  matter  is  joint  or  several." 
Davidson's  Precedents,  3rd  ed.,-109. 

The  view  taken  in  the  text  is  that  of  various  writers  of  reputation,  e.g., 
Bullen,  Pleadings,  3rd  ed.,  471,  and  Lush,  Practice,  3rd  ed.,  22.  The 
apparent  difference  of  view  is  possibly  merely  a  difference  of  language. 
The  covenant  which  one  writer  would  call  a  joint  and  several  covoiant 
would,  perhaps,  be  termed  by  another  two  separate  covenants.  It  is 
admitted  on  both  sides  that  covenants  are,  as  a  rule,  either  joint  or 
several,  and  not  as  regards  the  covenantees  both  joint  and  several. 

(/)  Anderson  v.  Martindale,  1  East,  501. 

(g)  This  is  merely  an  application  to  actions  ex  contractu  of  the  general 
principle,  that  the  right  to  bring  an  action  cannot  be  transferred.  See 
Rule  6. 

(h)  Chit.,  Pleading,  7th  ed.,  17. 
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GENERAL     tliG  debt  to  B.  so  as  to  enable  B.  to  sue  for  it  in  B.'s 

RULES.  /-x    /7\ 

. name  {i)  {k). 

It  is  at  once  a  result  and  illustration  of  this  rule,  that 
no  arrangement  between  the  parties  to  a  contract  can 
give  anyone  a  right  to  sue  for  its  breach  who  would  not 
independently  of  the  arrangement  have  any  legal  right  to 
sue  (I).  It  is,  however,  possible  for  the  several  parties 
to  a  contract  to  agree  among  themselves  that  actions  for 
breach  of  the  contract  shall  be  brought  in  the  name  of 
one  of  them  only.  With  reference  to  an  agreement  of 
this  kind,  it  has  been  laid  down  as  follows  : — "  We 
think  that  the  members  of  a  firm  cannot  by  agree- 
ment give  an  authorit}^  to  any  one  of  them  to  bring 
an  action  in  his  name  agamst  persons  not  members  of 
the  firm.  But  where  several  parties  create  by  agree- 
ment penalties  to  be  paid  by  one  of  them  to  the  others, 
we  see  no  objection  to  their  empowering  one  to  sue 
for  the  others.  Such  an  agreement  is  in  effect  an 
undertaking  not  to  object  on  account  of  all  who  ought 
otherwise  to  have  been  jomed  in  the  action  not  being 
joined  "  {m). 

Where  two  persons  have  a  joint  right  of  action,  e.  g., 
where  A.  and  B.  have  a  right  of  action  against  X.,  one 
cannot  assign  to  the  other  his  share  in  the  right  of  action 
so  as  to  enable  such  assignee  to  sue  alone.  Where  X. 
covenanted  with  A.  and  B.  it  was  held,  that  B.  could  not 
by  resigning  his  rights  to  A.  enable  A.  to  sue  alone  for  a 
breach  of  covenant  (n). 

"  The  liability  to  be  sued  jomtly  b}^  the  two  covenan- 
tees ....  might  perhaps  be  sufficient  to  sustain  the 
j)resent  action,  if  it  were  not  for  the  rule  ....  which  pro- 
hibits the  assignment  of  the  right  to  enforce  such  a  lia- 

(i)  Jones  v.  Carter,  15  L.  J.  9G,  Q.  B.  ;  8  Q.  B.  134.  See  further, 
p.  46,  47,  a7ite,  as  to  the  effect  of  assignment  on  the  right  of  set-off. 

(k)  But  see  as  to  assignment  of  a  debt  by  agreement  between  the  assignor, 
debtor,  and  assignee,  p.  117,  post. 

{I)  Hybart  v.  Parker,  4  C.  B.,  N.  S.,  209  ;  27  L.  J.  120,  C.  ¥. 

{m )  Rndenhurst  v.  Bates,  3  Bing.  470,  per  Curiam. 

{n)  Wethercll  v.  Langston,  1  Exch.  634. 
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bility,  inasmuch  as  the  indentiu'e  of  disclaimer  sufficiently     general 

shows  the  intention  on  the  part  of  [B.]   and  the  plaintiif,  '— 

that  the  plaintiff  shall  have  the  right  to  sue,  which  before 
the  execution  of  that  deed  might  have  been  exercised  by 
the  plaintiff  and  [B.] .  But  there  is  no  doubt  that  such  a 
right  is  by  law  not  assignable.  The  defendant,  indeed, 
does  in  terms  covenant  with  the  plaintiff  and  [B.] ,  their 
executors,  administrators,  and  assigns,  but  the  rule  which 
prohibits  the  assignment  of  a  right  to  sue  on  a  covenant 
is  not  one  which  can  be  dispensed  with  by  the  agreement 
of  the  parties,  and  it  applies  to  covenants  expressed  to  be 
with  assigns  as  well  as  to  others  "  (o). 

Exception  1. — Contracts  made  assignable  by  statute  Q^).  Exceptions. 

In  the  case  of  some  kind  of  contracts  an  assignee  is  Assignment 

, ,  .        ,  .  by  statute. 

empowered  by  statute  to  sue  upon  them  ui  nis  own 
name.  Such  are  promissory  notes  (q),  bills  of  ladmg  (>■), 
bail  bonds  (s),  replevin  bonds  (f),  administration  bonds  («), 
life  and  marine  pohcies  of  insurance  (x),  choses  in 
action   belonging   to    companies   within  the    Companies 

Act,     1862   (?/)         ^C^^C^c      A^.^^i"-^      vf^.^N-C^/r^C       .IfJ^ 

Exception  2. — Contracts  or  cboses  in  action  assignable  by  cus-    Assignment 

torn.  ^y  ''^'*°™- 

Such  are  bills  of  exchange,  cheques,  &c. 

Exception  3. — Assignment   of  a  debt  by   agreement   of  aU  tbe   Assignment 
parties.  ^y  '"^s^'ef- 

*  ment  oi 

(o)  Wetherell  v.  Langston,  1  Exch.  6i4,  Qi5,  per  Curiam  ;  but  conf. 
Linwood  v.  Squire,  5  Ex.  235. 

(p)  By  "assignable"  is,  of  course  meant,  in  treating  of  the  exceptions 
to  the  general  rule,  assignable  so  as  to  enable  the  assignee  to  sue  in  his 
own  name. 

(q)  4  Anne,  c.  9,  s.  1. 

(r)  18  &  19  Vict.  c.  Ill,  s.  1. 

(s)  4  Anne,  c.  16,  s.  20. 

(t)  11  Geo.  II.,  c.  19,  s.  23.  But  assignment  of  these  bonds  is  not 
now  necessary,  see  19  &  20  Vict.  c.  108,  s.  63 — G6,  and  70. 

(m)  20  &  21  Vict.  c.  77,  s.  81,  compared  with  21  &  22  Vict.  c.  95,  s.  15. 
See  Sandrey  v.  Michell,  3  B.  &  S.  405 ;  32  L.  J.  100,  Q.  B. 

(x)  30  &  31  Vict.  c.  144  ;  31  &  32  Vict.  c.  86. 

{y)  25  &  26  Vict.  c.  89,  s.  157. 


lis  PLAINTIFFS   IN    ACTIONS 

GENERAL  "  TliG  assigiiment  of  a  debt  may  be  effected  in  law  so 
^^^^'  as  to  give  a  right  of  action  to  the  assignee  by  means  of  a 
binding  agreement  between  the  assignor,  the  assignee, 
and  the  debtor,  to  the  effect  that  the  debt  shall  be  dis- 
charged as  against  the  assignor  or  original  creditor, 
and  a  new  liabihty  created  for  the  debt  in  favour  of  the 
assignee  "  (a). 

Suppose  X.  owes  M.  lOOL,  and  M.  owes  A.  lOOL, 
and  the  three  meet,  and  it  is  agreed  between  them  that 
X.  shall  pay  A.  the  1001.  M.'s  debt  is  extinguished,  and 
A.  may  recover  the  sum  against  X.  (h). 

In  a  sense,  such  a  transaction  involves  the  assignment 
of  a  chose  in  action,  since  the  claim  of  M.  against  X.  is 
transferred  to  A.  But  there  is  in  reality  no  exception 
to  the  general  rule ;  for  A.  sues  X.,  not  on  the  original 
contract  between  M.  and  X.,  but  on  a  new  contract 
between  A.  and  X.,  the  consideration  for  which  is  the 
extinction  of  A.'s  claim  against  M.,  i.e.,  of  M.'s  debt  to  A. 
There  must,  therefore,  be  an  agreement  between  all  the 
three  parties  (c).  The  intermediate  debt,  i.  e.,  the  debt 
due  from  M.,  the  assignor,  to  A.,  the  so-called  assignee, 
must  be  extinguished  (d).  For  though  where  by  an  agree- 
ment between  the  three  parties,  A.  undertakes  to  look 
to  X.,  and  not  to  M.,  liis  original  debtor,  A.  may  main- 
tain an  action  against  X.  on  this  agreement,  yet,  in 
order  to  give  A.  the  right  to  such  an  action,  there  must 
be  an  extinguishment  of  the  intermediate  debt,  i.  e.,  the 
debt  due  from  M.  to  A.  {e).  There  must  also,  at  the 
time  of  the  assignment,  be  a  debt  actually  due  to  M., 
the  assignor,  from  X.,  the  ultimate  debtor  (/).  The 
whole  transaction  is  in  effect  the  making  of  a  new 
contract,  and  the  right  of  the  assignee  depends  in  reality 

(re)  Leake,  Contracts,  G07,  608. 

(b)  Tailock  V.  Harris,  3  T.  R.  180,  per  Buller,  J. 

(c)  Price  V.  Easton,  4  B.  &  Ad.  433. 

{d)  Cuxon  V.   Chaclley,   3   B.   &  C.  591  ;  Cochrane  v.  Green,  9  C.   B., 
K  S.,  448  ;  30  L.  J.  97,  C.  P. 

(c)  Wharton  v.  Walker,  4  B.  &  C.  165,  juilgment  of  Baijlrij,  J. 
(/)  Fairlie  v.  Denton,  8  B.  &  C.  395. 


ON   CONTRACT.  119 

not  upon  the   assignment   of  the   assignor's  claim,   hut     general 

1       •  11      ji  jl  RULES. 

upon   a  new  agreement   entered   mto    by  all  the  three    . 

persons  concerned  in  the  transaction  (^r). 

Exception  4. — Covenants  annexed  to,  or  running  with,  estates  in   Assignment 

land  (h).  of  cove- 

nants 

Covenants    of   a  certain  class  which  specially  concern  rumung 

^  .  with  land. 

or  toudi  the  land  may  he  annexed  to  estates  m  land,  so 
tliat  the  benefit  or  the  burden  of  the  covenants  passes 
to  an  assignee  of  the  estate.  These  covenants  are  then 
said  to  run  with  the  land  (k). 

The  peculiarity  of  covenants  which  run  with  the  land  is,   Peculiarity 
that  the  benefit  of  them,  or  the  obligation  to  perform  them,   °antJwiiicli 
passes  from  the  person  with  or  by  whom  they  were  made   run  with 
to  the  j)erson  interested   in   the   estate   to  which   they 
refer.      The    meaning   of   this    is    seen    by   comparing 
covenants    which  rmi    with    the    land   with    covenants 
which  do  not  pass  or  run  with  the  things  to  which  they 
refer. 

Sui)pose  X.  sells  goods  ^  to  A.,  and  covenants  for  a 
good  title,  and  A.  sells  them  again  to  B.,  A.,  or  his 
representatives,  can  sue  X.,  or  his  representatives,  for  a 
breach  of  the  covenant ;  but  B.  cannot  sue  X.,  or  his 
representatives,  for  such  a  breach.  B.'s  only  remedy 
(if  any)  against  X.  is  an  action  in  A.'s  name.  Suj)pose, 
again,  that  A.  lets  goods  to  X.,  and  that  X.  covenants 
for  himself  and  his  assigns  to  return  the  goods  at  the 
end  of  the  term  in  as  good  condition  as  they  were  let  to 
him,  and  that  X.  then  sells  all  his  interest  in  the  goods 
to  Y.,  A.  can,  if  the  goods  are  not  returned  in  a  good 
condition,  sue  X.  (or  his  representatives)  for  a  breach  of 
covenant,  but  he  cannot  sue  Y.,  or  his  representatives 

{g)  Wilson  v.  CoupJand,  5  B.  &  Aid.  228  ;  Hudson  v.  Bilton,  6  E.  &  B. 
565  ;  26  L.  J.  27,  Q.  B.     Leake,  Contracts,  609. 

(/i)  See  especially  Leake,  Contracts,  615 — 623  ;  Smith,  Landlord  and 
Tenant,  282  ;  and  Spencer's  Case,  1  Smith,  L.  C,  6th  ed.,  45. 

(k)  Leake,  Contracts,  615.  Contracts  not  under  seal  neverrun  with  the 
land.  Bickfard  v.  Parson,  5  C.  B.  918  ;  17  L.  J.  192,  C.  P.  ;  Bryd-jes  v. 
Lewis,  3  Q.  B.  603;  Standen  v.  Chrismas,  10  Q.  B.  135. 
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for  such  breach  (m).  In  these  and  the  like  instances,  the 
contract  is  looked  upon  as  purely  personal.  It  benefits 
the  person  with  whom  it  is  made,  or  his  representatives, 
and  bmds  the  contractor,  or  his  representatives  ;  but  it 
neither  benefits  nor  binds  the  person  to  whom  the  pro- 
perty to  which  the  covenant  relates  passes. 

But,  suppose  that  X.  sells  land  to  A.,  and  covenants 
for  title,  and  that  A.  sells  the  land  again  to  B.,  B.  will 
have  a  right  of  action  against  X.,  or  his  representatives, 
for  a  breach  of  X.'s  covenant.  Su2)pose,  again,  that  A. 
leases  land  to  X.,  and  that  X.  covenants  to  repau',  and 
afterwards  assigns  his  term  to  Y.,  who  breaks  the  cove- 
nant, A.  has  a  right  of  action  against  Y.  {n).  These 
covenants,  therefore,  run  with  the  land. 

Covenants  affectmg  land,  when  made  between  persons 
who  do  not  stand  in  the  relation  of  lessor  and  lessee,  are 
governed  wholly  by  the  common  law,  and  are  covenants 
either  by  the  o'mier  of  land,  i.  e.,  imposing  a  burden  upon 
him,  or  covenants  tvith  the  owner  of  land,  i.  e.,  conferring 
a  benefit  upon  him. 

Covenants  hy  owners  of  land  do  not  run  with  the  land; 
i.  e.,  the  burden  of  such  covenants  does  not  pass  with  the 
estate  to  the  assignee  (o).  If  (that  is  to  say),  X.,  on 
purchasing  an  estate,  were  to  covenant  as  owner  with 
the  vendor,  e.g.,  that  the  land  should  never  be  built 
upon,  such  a  covenant  would  not  bmd  the  successive 
owners  of  the  estate,  i.  e.,  would  not  run  with  the  land. 


(m)  Spencer's  Case,  1  Smitli,  L.  C,  6th  ed.,  47  ;  Splidt  v.  Bowks,  10 
East,  279  ;  Gorton  v.  Gregory,  3  B.  &  S.  90  ;  31  L.  J.  302,  Q.  B. 

(n)  Though  he  still  retains  a  right  of  action  against  X.  for  a  breach  of 
his  covenants,  Wadham  v.  Marloiv,  8  East,  314,  n.  ;  Walker's  Case,  2 
Coke,  21  ;  1  Wms.  Saund.  240,  241  ;  2  ibid.  302,  note  5. 

(o)  1  Smith,  L.  C,  6th  ed.,  65—77  ;  KejyiKl  v.  Bailey,  2  M.  &  K.  .'JIT. 
In  re  Dreiv's  Estate,  L.  R.  2  Ex.  206  ;  35  L.  J.  845,  Ch.  ;  Richards  v. 
Harper,  L.  R.  1  Ex.  199,  205.  Though  the  weight  of  authoritj'  is  in 
favour  of  the  view  of  the  law  expressed  in  the  text,  Lord  St.  Lcoimrds  has 
expressed  a  decided  opinion  that  covenants  hy  the  owners  of  land  may  run 
with  the  land.  The  question  whether  such  covenants  may  not  run  with 
the  land  must  therefore  be  considered  doubtful.  See  Sugden,  Vendors 
and  Purchasers,  1 4th  ed.,  453,  585,  593. 
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of  land  (provided,  of  course,  that  they  are  of  a  nature  to 
run  with  the  land),  pass  to  each  successive  assignee  of 
the  land ;  i.  e.,  from  owner  to  owner.  Thus,  suppose 
anyone  covenant  (j))  with  the  owner  of  land  to  supply 
pure  water  for  cattle  on  the  land,  such  a  covenant 
will  run  with  the  land,  e.  g.,  if  owner  A.  sell  his  land 
to  B.,  B.  has  a  right  to  the  benefit  of  the  covenant,  and 
may  sue  for  a  breach  of  it. 

Covenants    which    affect  land  may  be    made  between  Where 
persons  who  stand  in  the  relation  of  lessor  and  lessee.         igggor  and 

The  rules  as  to  such  covenants  depend  partly  on  the  l<^^.^^*^ 
common    law,    partly    on    the    statute    32   Hen.  VIII. 
c.  34. 

At  common  law,  lessor  and  lessee  were  each  bound  by 
their  covenants  to  each  other,  and  if  the  covenants 
"  touched  the  land," — e.  g.,  were  covenants  for  title, 
covenants  to  repair  and  so  forth, — the  assignee  of  the 
lessee  could  sue  the  lessor,  and  could  on  the  other  hand 
be  sued  by  the  lessor.  If,  for  example,  A.  leased  land 
to  B.,  covenanting  for  renewal,  and  B.  assigned  the  lease 
to  C,  C.  could  sue  A.  for  any  breach  of  covenant, 
and  on  the  other  hand,  if  B.  had  covenanted  to  repair, 
A,  could  sue  C.  for  a  breach  of  such  covenant  on  C.'s 
part. 

But  at  common  law,  covenants,  though  touching  the 
land,  neither  bound  nor  benefited  the  assignee  of  the 
lessor.  Suppose  A.  leased  to  B.,  and  covenanted  for 
renewal  {q),  whilst  B.  covenanted  to  repair,  and  A.  then 
assigned  his  estate  in  the  land  to  C.  ;  B.  could  not  sue 
C.  for  the  breach  of  the  one  covenant,  nor  C.  sue  B.  for 
the  breach  of  the  other. 

The  original  parties  to  the  lease,  and  their  representa- 
tives, might,  it  is  true,  sue  one  another ;  i.  c,  B.  might 
sue  A.,  or  A.'s  personal  representatives,  and  A.  might 


(?))  Sharp  V.  Watcrhoiise,  7  E.  &  B.  816  ;  27  L.  J.  70,  Q.  B. 

{q}  See  Eoe  d.  Bamford  v.  Hayley,  12  East,  468,  per  Elknhoroiigh,  C.  J, 
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sue  B.,  or  B.'s  personal  representatives.  The  result 
was,  that  the  person  who  had  the  right  to  sue,  or  the 
liability  to  he  sued,  was  not  the  person  interested  in  the 
land  (e). 

The  statute  32  Hen.  VIII.  c.  34  (in  order  to  remedy 
this  defect  of  the  common  law),  gave  the  assignee  of  the 
reversion  the  same  remedy  against  the  lessee  and  his 
assignee  (/)  as  the  original  landlord  would  have  had  against 
the  original  tenant,  and  the  original  tenant  and  his  assig- 
nees the  same  remedy  against  the  reversioner  and  his  as- 
signees as  such  tenant  would  have  had  against  the  original 
landlord  (r/).  Thus,  A.  leases  to  B.,  and  then  assigns  his 
reversion  to  C,  C.  can  under  the  statute  be  sued  by, 
and  sue  B.  on  all  covenants  which  touch  the  land,  and 
fm-ther,  if  B.  assigns  to  D.,  C.  can  be  sued  by,  and  can 
sue  D. 

An  assignee,  in  order  to   obtain  the  benefit,  or  incur 


(c)  Smith,  Landlord  and  Tenant,  283. 

(/)  The  term  "assignee"  has,  under  32  Hen.  VIIL  3.  34,  received  a 
very  extended  iuterjiretation. 

It  includes  for  instance  :  a  grantee,  or  devisee,  or  heir  ;  or,  if  the  rever- 
sion is  a  term  of  years,  the  executor  or  administrator  of  the  reversioner 
{Dcridcy  v.  distance,  4  T.  E.  75.  Leake,  Contracts,  625)  ;  the  executor 
or  administrator  of  an  assignee  [SiJencers  Case,  1  Smith,  L.  C,  6th  ed.,  49) ; 
the  assignee  of  an  assignee,  or  the  assignee  of  the  executor  or  administrator 
of  an  assignee  {S2}encer's  Case,  1  Smitli,  L.  C. ,  6th  ed.,  49)  ;  the  trustee  in 
bankruptcy  ;  the  remainder-man  under  a  lease  made  under  a  power 
{Isherwood  v.  Oldknow,  3  M.  &  S.  382)  ;  the  assignee  of  part  of  the 
reversion,  c.  g.,  for  years  (Coke,  1  Inst.  215  a.  Wright  v.  Burroughcs, 
3  C.  B.  685  (Ex.  Ch.))  ;  the  assignee  of  the  reversion  in  part  of  the 
premises,  as  far  as  the  covenants  affect  his  j)art  of  the  land  {Timjnam  v. 
Pickard,  2  B.  &  AM.  105)  ;  the  assignee  of  the  term  in  part  of  the 
demised  premises, — i.  e.,  the  assignee  of  part  of  the  premises  from  the 
lessee  {Palmer  v.  Edioards,  1  Doug.  183.  See  Nerval  v.  Pascoe,  34 
L.  J.  82,  Ch.  See  especially,  Tvynam  v.  Pickard,  2  B.  &  Aid.  110, 
111,  as  to  the  meaning  of  assignee  being  the  same  in  both  sections  of 
the  Act) ;  a  mortgagee  {Williams  v.  Bosanquet,  1  B.  &  B.  238) ;  the 
grantee  of  the  reversion  in  copyhold  lands  {Glover  v.  Cope,  3  Lev.  326)  ; 
and  generally  persons  who  though  they  be  not  strictly  assignees  of  a 
reversion,  virtually  stand  in  that  position  {Martyn  v.  Williams,  1  H.  &  N. 
817  ;  26  L.  J.  117,  Ex). 

{g)  Smith,  Landlord  and  Tenant,  235. 
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the  biu'dens  of  covenants  which  run  with  the  land,  must  gkneral 
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take   the  same  estate  as  that  to  which  the  covenants  are    


annexed.  Thus,  though  the  covenants  pass  to  an  assignee 
of  a  lessee,  they  do  not  pass  to  the  under-lessee  of  the 
lessee  (h).  If  A.  leases  to  B.  for  twenty  years,  and  B. 
assigns  his  lease  to  C,  C.  is  bound  by  B.'s  covenants 
(if  they  touch  the  land),  with  A.  But  suppose  B.  under- 
lets to  C, — e.g.,  for  nineteen  years, — C.  is  not  bound  by 
B.'s  covenants  with  A.  (i),  nor  can  C.  take  the  benefit  of 
covenants  b}'  A.  with  B. 

Covenants  which  run  vnih  the  land,  must  have  the  Covenants 

-.  „        .  ,  ,       •    ;  •  which  run 

loliowmg  characteristics  :  with  the 

1st.  Such  covenants  must  be  made  with  a  covenantee  ]^^'^^  °\^s* 

be  made 
who  has  an  interest  in  the  land  to  wdiich  they  refer  (A) .        with 

Suppose  that  A.  is  o\raer  of  Blackacre,  and  X.  cove-  j°tg°gjgj® 
nants  with  A.  to  keep  certain  buildings  on  Blackacre  in  in  land, 
repair,  such  a  covenant  runs  with  the  land ;  i.  e.,  passes 
to  the  successive  assignees  of  Blackacre, — e.  g.,  persons 
who  purchase  it.  Suppose,  on  the  other  hand,  A.  is 
not  owner  of  Blackacre,  but  that  it  belongs  to  B.,  and 
X.  covenants  with  A.  as  in  the  former  case.  Such  a 
covenant  does  not  run  with  the  land.  Neither  B.,  nor 
the  assignees  of  B.  can  sue  upon  it,  and  an  action  for 
its  breach  must  be  brought,  if  at  all,  by  A.,  or  the 
representatives  of  A. 

A  mortgagor  and  a  mortgagee  joined  in  a  lease  of  the 
mortgaged  premises,  and  the  covenants  by  the  lessee 
were  made  with  the  mortgagor  only.  It  was  held  that  the 
assignee  of  the  mortgagee,  who,  it  must  be  remembered 
had  the  legal  {I)  interest  in  the  land,  could  not  sue  upon 

Qi)  See  8  &  9  Vict.  c.  106,  s.  9,  by  which,  when  the  reversion  on  a 
lease  is  gone,  the  next  estate  is  deemed  a  reversion  for  the  purpose  of 
preserving  the  incidents  and  obligations  attaching  to  such  reversion.  As 
to  the  liability  of  lessor  and  lessee,  and  the  effect  of  assignment,  see 
Chapter  XI. 

(i)  Eolford  v.  Hatch,  1  Doug.  183  ;  Earl  of  Lcrhj  \.  Taylor,  1  East, 
502. 

(h)  Spencer's  Case,  1  Smith,  L.  C,  6th  ed.,  50. 

{1}  See  Rule  4. 
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them  (ni)  ;  but  that  the  action  must  he  brought  by 
the  mortgagor  (h),  or  his  representatives.  For  the  same 
reason,  where  a  lease  was  made  by  a  mortgagor,  in 
which  a  previous  mortgage  was  recited,  the  covenants 
w^ere  held  not  to  be  assignable,  that  is,  being  covenants 
with  the  mortgagor,  who  had  no  legal  interest  in  the 
land,  they  were  not  covenants  annexed  to  the  land,  or 
running  with  it  (o). 

Though  the  covenantee  must  have  an  interest  in  the 
land,  the  covenantor  need  not  have  any  (j>).  Thus,  a 
covenant  by  X.  with  A.,  the  owner  of  Blackacre,  to  keep 
in  repair-  certain  buildings  thereon,  will  run  with  the 
land,  that  is,  pass  to  the  successive  owners  of  it,  even 
though  X.  has  no  interest  in  the  land  whatever. 

2ndly.  Such  covenants  must  concern  or  "touch"  the 
land. 

It  is  not  every  covenant  with  the  owner  of  land  which 
runs  with  the  land.  Suppose,  for  example,  A.  is  the 
owner  of  land  which  he  has  bought  from  X.,  and  X.  has 
entered  into  two  covenants  with  him ;  the  one  for  title, 
and  the  other  to  repay  certain  money  beyond  the  pur- 
chase money  for  the  land,  advanced  him  by  A.  The  first 
covenant  affects  or  touches  the  land,  and  therefore,  if 
A.  sells  the  land  to  B.,  the  covenant  rmis  with  the 
land ;  i.  e.  B.,  the  assignee,  acquires  a  right  to  sue  X. 
for  its  breach. 

The  second  covenant  is  one  only  affecting  A.  person- 
ally. It  in  no  way  touches  or  concerns  A.'s  estate  in  the 
land.  It  is  what  is  called  a  covenant  in  gross,  or,  as  it  is 
sometimes  termed,  a  collateral  covenant.  It  therefore  does 
not  run  Tsith  the  land,  nor  can  B.  sue  X.  for  its  breach  (5). 


{m)  Webb  v.  Russell,  3  T.  R.  393. 

(n)  Stokes  v.  Russell,  3  T.  E.  678. 

(0)  Pargeter  v.  Harris,  7  Q.  B.  708. 

(p)  Spencer's  Case,  1  Smith,  L.  C,  6th  ed.,  63. 

(  q)  The  same  principle  applies  where  the  relation  of  lessor  and  lessee 
exists,  and  it  has  been  long  held  that  the  statute  (32  Hen.  VIII,  c.  34) 
does  not  apply  to  costs  which  do  not  touch  or  concern  the  land.  Smith's 
Landlord  and  Tenant,  286,  and  Spencer's  Case,  Smith,  L.  C,  6th  ed.,  51. 
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A  covenant  which  touches  the  land,  as  contrasted  with     general 

a  collateral  covenant,   is  one  which    affects  the    nature,   '— 

quality,  or  value  of  the  land,  or  rather  of  the  estate  in   gQ^g^a^^i-g 
the  land,  or  the  mode  of  enjopng  it  (r).  touch  the 

"  In  order  to  hind  the  assignee,  the  covenant  must 
either  affect  the  land  durmg  the  term,  such  as  those 
which  regard  the  mode  of  occupation,  or  it  must  be 
such  as  per  se,  and  not  merely  from  collateral  circum- 
stances, affects  the  value  of  the  land  at  the  end  of 
the  term.  Covenants  to  restrain  the  exercise  of  par- 
ticular trades  in  houses  fall  within  the  first  class ;  they 
affect  the  mode  in  which  the  property  is  to  be  enjoyed 
during  the  term.  The  case  of  Bally  v.  Wells  (s) 
may  rank  under  the  second  class,  for  if  the  lessee 
or  a  stranger  were  in  the  actual  occupation  of  the 
tithes  durmg  the  term,  the  evidence  of  the  lessor's 
right  to  them  would  be  continued ;  and,  therefore,  the 
estate  of  the  reversioner  would  be  better  at  the  end  of 
the  term"  (0- 

Though  the  general  distinction  between  covenants 
which  touch  the  land  and  covenants  which  do  not  touch 
the  land,  or  collateral  covenants,  is  clearly  marked ;  it  is 
often  a  question  under  which  head  a  given  covenant  falls. 
Thus  in  a  case  already  referred  to  (^^),  a  covenant  by  a 
lessee  of  tithes  not  to  let  any  of  the  farmers  of  the  parish 
have  any  part  of  the  tithes,  was  held  to  run  with  the 
tithes,  because  it  affected  the  estate.  A  covenant,  on 
the  other  hand,  by  the  lessee  of  land,  on  which  he  was  to 
erect  a  mill,  not  to  hire  persons  to  work  at  the  mill  who 
belonged  to  another  parish,  was  held  not  to  touch  the  thing 
demised,  as  not  affecting  the  land  itself  or  the  mode  of 

(r)  Maijor  of  Conglcton  V.  Pattison,  10  East,  135  —  137. 

(s)  3  Wils.  25. 

{t)  Maijor  of  Conglcton  v.  Pattison,  10  East,  137,  138,  judgment  of 
BayUy,  J.  The  expressions  liere  used  apply  directly  to  cases  where  the 
relation  of  lessor  and  lessee  exists.  But  they  apply  equally  in  principle  to 
covenants  with  the  owner  of  laud  by  a  person  not  a  lessee.  This  remark 
applies  to  other  quotations. 

(It)  Balhj  V.  ^¥ells,  3  Wils.  25. 
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GENERAL  occupyiiig  It  (w).  A  covenant  to  leave  land  at  the  end  of 
the  term  stocked  with  game  has  heen  held  to  touch  the 
land  (x),  smce  "  no  covenant  more  closety  touches  or 
concerns  the  land  than  a  covenant  to  keep  on  the  land  a 
certam  quantity  of  game.  In  order  to  keep  up  the  game, 
some  one  must  he  always  on  the  land,  and  the  observance 
of  the  covenant  can  be  a  benefit  to  no  one  but  the  owner 
of  the  land ;  it  is  more  intimately  connected  with  the 
land  than  a  covenant  to  reside,  which  has  been  held  to 
run  with  the  land  "(,?/).  "  It  is  a  covenant  which  affects 
the  value  of  an  estate,  and  is  valuable  to  the  owner  on 
that  ground.  It  affects  the  enjoyment  of  the  estate ;  it 
relates  to  a  matter  to  be  done  on  the  land  and  touches 
the  thing  demised  "  (^)  ;  and  is  on  these  grounds  dis- 
tinguished from  a  covenant  to  re-deliver  sheep  or  cattle, 
which  have  been  hired,  in  a  good  condition,  which  being 
a  covenant  relating  to  goods  only,  does  not  run  with  the 
land  (a). 

A  proviso  in  a  lease  for  re-entry  in  case  the  lessee,  or 
any  tenant,  or  occuj)ier  of  the  premises  demised  should 
be  lawfully  convicted  of  any  offence  against  the  game 
laws  has  been  held,  though  with  some  hesitation,  not  to 
touch  the  land  (h)  on  the  ground  that  it  seems  "to  be 
purely  collateral."  "  The  question,"  it  was  said  in  this 
case  "appears  to  be  this.  Does  the  condition  touch  the 
thing  demised  ?  If  it  does  not,  it  matters  nothing  that 
it  touches  the  personal  character  of  the  occupier.  Now 
here  the  act  done  had  no  reference  whatever  to  the 
land  demised,  but  only  to  the  conduct  of  the  person 
who  happened  to  be  in  occupation  of  the  premises. 
But  ....  the  mere  circumstance  of  the  offence  being 
committed  by  the  person  in  occupation  does  not  refer 
enough  to  the  land  itself  to  enable  the  assignee  of  the 

(w)  Mayor  of  CongUton  \ .  PatUson,  10  East,  130. 

(x)  Eoopcr  V.  Clark,  L.  E.  2  Q.  B.  200  ;  36  L.  J.  79,  Q.  B. 

(?/)  Ibid.,  203,  judgment  oi  Blackburn,  J. 

(z)  Ibid.,  202,  judgment  of  Cockburn,  C.  J. 

(a)  Spencer's  Case,  1  Smith,  L.  C,  6th  ed.,  47. 

{b)  Stevens  v.  Copr,  L.  E.  4  Ex.  20. 
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landlord  to  enforce  a  forfeiture   for  the  breach  of  this     general 
condition.     No  case  has  gone  to  such  a  length,  and  the      ^"^^^" 
reason  of  the  thing  seems  to  be  adverse  to  the  plaintiff's 
contention  "  (e). 

The  agreement  to  keep  the  land  stocked  vnth  game  (d) 
touched  the  land  because  it  aftected  the  enjoyment  of  the 
estate  ;  the  agreement  for  re-entry  in  case  the  occupier 
was  convicted  of  an  offence  against  the  game  laws  (e)  was 
held  not  to  touch  the  land,  because  it  did  not  affect  the 
enjoj^ment  or  value  of  the  estate,  but  had  simply  refer- 
ence to  the  conduct  of  the  lessee  or  occupier  (/). 

Covenants  may  run  with,  or  be  annexed  to,  different  witli  what 
estates  in  land.  estates 

covenants 

The  benefit,  though  not  the  burden,  of  such  covenants  nm. 
can  be  annexed  to  the  fee  (g). 

The  benefit  and  the  burden  of  such  covenants  can  be 

(c)  Stevens  v.  Copp,  Tj.  R.  4  Ex.  26,  jmls^ment  of  CIcnsh/,  B. 

(d)  Hoop?r  V.  Clarh,  L.  R.  2  Q.  B.  200;  36  L.  J.  79,  Q.  B. 

(e)  Stevens  v.  Cojjp,  L.  E.  4  Ex.  20. 

(/)  The  following  are  examples  of  covenants  whicli  touch  the  land, 
viz.  : — Covenants  to  j)ay  rent  (Smith,  Landlord  and  Tenant,  287);  to  repair 
{Spencer's  Case,  1  Smith,  L.  C,  6th  ed ,  45  ;  Windsor's  Case,  5  Coke,  24)  ; 
for  quiet  enjoyment  {Campbell  v.  Lewis,  3  B.  &  Aid.  292)  ;  for  cultivatio]i 
of  land  in  particular  manner  {Cockson  v.  Cock,  Cro.  Jac.  125)  ;  for  re- 
newal {Roe  d.  Bamford  v.  Haylcy,  12  East,  464  ;  Williams  v.  Earl,  L.  E. 
3  Q.  B.  739)  ;  not  to  carry  on  particular  trade  {Hodgson  v.  Coppard, 
30  L.  J.  20,  Ch. )  ;  to  keep  up  sea-walls  {Morland  v.  Cook,  L.  R.  6  Eq. 
652),  to  leave  land  stocked  with  game  {Hooper  v.  Clark,  L.  E.  2  Q.  B. 
200)  ;  to  supply  premises  with  water  {Jourdaine  v.  Wilson,  4  B.  &  Aid. 
266) ;  to  supply  water  for  cattle  on  land  {Sharp  v.  Watcrhousc,  7  E.  &  B. 
816  ;  27  L.  J.  70,  Q.  B.). 

Tiie  following  are  examples  of  covenants  which  do  not  touch  the  land, 
viz.  : — Covennnts  as  to  mere  utensils  used  on  land  {Williams  v.  Earl, 
L.  R.  3  Q.  B.  739  ;  37  L.  J.  231,  Q.  B.);  for  re-entry  in  case  lessee  is  con- 
victed of  offence  against  game  laws  {Stevens  v.  Copp,  L.  R.  4  Ex.  20)  ; 
not  to  employ  labourers  out  of  other  parishes  {Mayor  of  Congleton  v.  Pat- 
tison,  10  East,  130).  See  further,  as  to  distinction  between  covenants 
having  reference  to  something  which  is  in  existence  at  the  time,  and 
covenants  which  refer  to  something  which  is  not  in  existence  {Spencer's 
Case,  1  Smith,  L.  C.  6th  ed.,  46  ;  Easterly  t.  Sampson,  9  B.  &  C.  505  ; 
Wilson  V.  Hart,  L.  R.  1  Ch.  463  ;  36  L.  J.  569,  Ch.  ;  Minshull  v.  Oakcs, 
2  H.  &  N.  793  ;  27  L.  J.  194,  Ex.). 

{cj)  See  p.  120,  ante. 
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GENERAL 
RULES. 


And  by 

marriag* 

&c. 


annexed  both  to  the  term  and  to  the  reversion,  and  such 
covenants  can  also  be  annexed  to  mcorporeal  heredita- 
ments. Thus  a  covenant  in  a  lease  of  tithes,  was  held 
to  run  with  the  lease  of  the  tithes,  and  bind  the  assig- 
nee (h).  So  a  covenant  in  a  lease  of  tolls  will  run  with 
the  tolls  demised  by  the  lease  (i)  ;  and  can  be  annexed  to 
the  grant  of  a  licence,  e.g.,  to  dig  for  minerals  (A')- 

But  a  covenant   cannot   be   annexed  to  an   equitable 
estate  (/),  or  to  a  mere  rent  issuing  out  of  land  (m). 


Exception  5. 
deatli  {p). 


-Assignment  by  marriage  (h),  bankruptcy  (o),  and 


Rule  16. 

On  death 
of  one 
of  parties 
contracted 
with,  right 
of  action 
passes  to 
survivors. 


Exception. 

Tenants  in 
common. 


Rule  1G. — The  rioht  of  action  on  a  contract 
made  with  several  persons  jointly  passes  on  tlie 
death  of  each  to  the  survivors,  and  on  the  death  of 
the  last  to  his  representatives. 

A  contract  is  made  with  A.,  B.,  and  C.  The  right  to 
sue  upon  the  contract  passes  on  the  death  of  C.  to  A.  and 
B. ;  on  the  subsequent  death  of  B.  to  A. ;  and  on  the 
death  of  A.  (provided  the  right  to  sue  survives  (q) ),  to  A.'s 
executor  or  administrator.  The  representatives,  e.  g.,  of 
C,  can  neither  sue  upon  the  contract  themselves,  nor 
join  in  suing  with  A.  and  B. 

^xcep^iOH.— Covenants  with,  tenants  in  common. 
If  there  is  a  jomt  demise  by  A.  and  B.,  who  are  tenants 
in  common,  and  a  covenant  therein  with  them,  e.  g.,  to 

{h)  Balhj  V.  Wells,  3  Wils.  25. 

{i)  Earlof  EfjremontY.  Keene,  2  Jones,  (Exch.  Ireland^  307. 

{Ic)  Martyn  v.  Williams,  1  H.  &  N.  817  ;  26  L.  J.  117,  Ex.  ;  MusJccUv. 
Hill,  5  B.  N.  C.  694,  708. 

(I)  Pargeter  v.  Harris,  7  Q.  B.  708. 

(m)  MilncsY.  Braoich,  5  M.  &  S.  411  ;  and  see  Williams  v.  Hayioard, 
1  E.  &  E.  1040  ;  28  L.  J.  374,  Q.  B.  ;  Leake,  Contracts,  623,  624. 

{n)  Chapter  VIII. 

(o)  Chapter  IX. 

( ?))  Chapter  X. 

(q)   Iljid. 
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repair;  an  action  for  the  breach  of  such  a  covenant  must,     general 
on  the  death  of  B.,  be  brought,  not  by  A.,  but  by  A.  and       '^^^^^" 
M.,  the  representatives  of  B.  (r). 

This  exception  is  only  an  apparent  one,  for  A.  and  M. 
sue  in  the  character  not  of  joint  covenantees,  but  of  joint 
owners  of  the  reversion. 

(r)  Foley  v,   Addenbrooke,   7  Q.    B.    197  ;    Thompson  v.   Uahewill,    19 
C.  B.,  N.  S.,  713  ;  35  L.  J.  18,  C.  P.     Leake,  Contracts,  628. 


CHAPTER  V. 


PRINCIPAL  AND   AGENT. 


Rule  17. 

Principal 
must  sue 
on  contract 
made  with 
him 

through 
an  agent. 

Principal 
must  sue. 


Authorisa- 
tion. 


Rule  17. — A  contract  entered  into  with  a 
principal  (a)  through  an  agent  is  in  law  made  with 
the  principal,  and  the  principal,  not  the  agent,  is  the 
proper  person  to  sue  for  the  breach  of  it  (6). 

A  person  can  sue  on  any  contract  made  on  his  behalf, 
whether  made  by  an  agent  authorised  to  act  for  him  at 
the  time  (c),  or  made  without  his  authority,  or  even  with- 
out his  knowledge,  but  subsequently  ratified  by  him- 
self ((Z). 

A  principal's  right  to  sue  on  a  contract  authorised  by 
him  at  the  time  of  its  making,  arises  immediately  from 
the  natm'e  of  a  contract  made  by  means  of  an  agent. 
Such  an  agreement,  though  made  through  the  interven- 
tion of  an  agent,  is  as  much  an  agreement  between  the 
parties  as  if  it  had  been  made  between  them  directly.     A 


(a)  A  principal  is  "a  person  who  being  competent  to  do  any  act  for  Ms 
own  benefit  or  on  his  own  account,  employs  anotlier  person  to  do  it." 

An  agent  is  "  the  person  so  employed." 

Agency  is  "  the  relation  created  between  the  parties." 

Authority  is  "  the  power  delegated  by  the  i)rincipal  to  the  agent." 

The  principal  is,  under  diflerent  circumstances,  termed  an  "employer," 

"master,"  &c.,  according  to  the  nature  of  the  agency. 
The  agent  is  termed  the  "employed,"  "servant,"  "factor,"  "broker," 

&c.  ;  but  whatever  the  nature  of  the  agency,  the  above  definitions  apply 

to  it  (Story,  Agency,  s.  3). 

(b)  Story,  Agency,  ss.  418,  419  ;  Broom,  Maxims,  784,  785,  4tli  ed. 

(c)  Walson  v.  Swann,   11  C.  B.,   N.   S.,   756;  31  L.  J.  210,  C.   P.  ; 
Story,  Agency,  ss.  391,  413. 

(d)  Ancuna  v.  Marks,  7  H.  &  N.  080  ;  31  L.  J.  103,  Ex. 
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contract  that  is  with  P.  (c),  made  by  means  of  A.,  is  as    PRiNciPAii 
much  a  contract  with  P.  made  by  T.,  the  other  party  to      ^^^^^ 

it,  as   if  it  had   been  made   with  P.  by  T.  through   the   

means  not  of  A.,  but  of  a  letter  (/).  Hence,  for 
example,  on  the  sale  of  goods  by  a  shopman,  the  con- 
tract to  pay  is  manifestly  not  with  the  shopman,  but 
with  his  master,  who  is  obviously  the  person  to  sue 
for  the  inice  of  the  goods.  As  an  agent  is,  as  long  as  he 
acts  mcrchj  as  an  agent,  simply  the  means  of  communica- 
tion between  the  contracting  parties,  infants  or  married 
women,  who  are  mcapable  of  contracting  for  themselves, 
are  3"et  capable  of  contracting  as  agents  on  behalf  of 
others. 

A  principal's  right  to  sue  on  a  contract  which  he  has  Ratifica- 
ratljied,  depends  on  the  principle  that  ratification  has  a  *^°'^" 
retrospective  effect,  and  is  equivalent  to  a  prior  command. 

"  If  [A.]  unauthorised  by  me,  makes  a  contract  on  my 
behalf  with  [T.] ,  which  I  afterwards  recognise  and  adopt, 
there  is  no  difficulty  in  dealing  with  it  as  having  been 
originally  made  by  my  authority.  [T.J  entered  into  the 
contract  on  the  understanding  that  he  was  dealing  with 
me,  and  when  I  afterwards  agreed  to  admit  that  such 
was  the  case,  [T.J  is  precisely  in  the  jsosition  in  which  he 
meant  to  be  ;  or,  if  he  did  not  believe  [A.]  to  be  acting  for 
me,  his  condition  is  not  altered  by  my  adoption  of  the 
agency,  for  he  may  sue  [A.]  as  principal  at  his  oj^tion,  and 
has  the  same  equities  against  me  if  I  sue,  which  he  would 
have  had  against  [A.]  "  (g). 

A  principal  may  sue  on  a  contract  ratified  by  him  after 
action  brought  (//),  but  his  right  to  sue  on  the  ground  of 
ratification  is  subject  to  the  following  qualifications  : 

(e)  Throughout  this  and  the  other  chapters  on  agency  (Chapters  XII., 
XX.,  XXVI.),  whenever  letters  are  employed  in  describing  the  parties 
to  any  transaction,  P.  is  used  for  the  principal,  or  alleged  principal,  A. 
for  the  agent  of  such  principal,  and  T.  for  the  third  or  other  party  to  tlie 
contract  or  transaction. 

(/)  See  Story,  Agency,  s.  391. 

(7)  Bird  V.  lirown,  4  Exch.  786,  798.     See  Leake,  Contracts,  268. 

(A)  Aucona  v.  31arks,  7  H.  &  N.  686  ;  31  L.  J.  163,  Ex. 

K  2 
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AND 

AGENT. 


PRINCIPAL        Fii'st.  The   contract  must  at  the  time  of  its  making 
be  professedly  (i)  made  on  behalf  of  the  plaintiff.    For  "  it 
is  clear  law  that  no  one  can  sue  upon  a  contract  unless 
^'^''-  it  has  been  made  by  him  or  by  an  agent  professing  to  act 

for  him,  and  has  been  ratified  by  him  "  (k)  ;  and  it  seems 
essential  that  the  agent  should  not  only  intend  but  also 
profess  to  act  on  behalf  of  the  person  who  subsequently 
ratifies,  since  "  the  rule  as  to  ratification  applies  only  to 
the  acts  of  one  who  professes  to  act  as  the  agent  of  the 
person  who  afterwards  ratifies  "  {I).  Thus,  where  A., 
a  broker,  having  effected  a  general  poHcy  with  T.  on 
goods  "to  be  valued  and  declared  as  interest  might 
appear,"  and  having,  afterwards,  received  an  order  from 
P.  to  insm-e  goods  for  him,  indorsed  a  declaration  of 
P.'s  goods  on  the  policy,  it  w^as  held  that  P.  could  not 
sue  on  the  polic}^,  because  it  had  not  been  made  with 
P.,  nor  on  P.'s  behalf,  and  was  not  intended,  at  the 
time  it  was  made,  to  be  a  contract  with  P.  (m). 

Secondly,  The  contract  must  be  made  with  a  person 
capable  of  being  ascertained  at  the  time  when  the  con- 
tract is  made  (n). 

A  contract,  therefore,  cannot  be  ratified  by  a  person 
not  in  existence  at  the  time  the  contract  is  made  (o). 

But,  though  ''  the  law  obviously  requires  that  the 
person  for  whom  the  agent  professes  to  act  must  be  a 
person  capable  of  being  ascertained  at  the  time,  it  is  not 
necessary  that  he  should  be  named ;  but  there  must  be 
such  a  description  of  him  as  shall  amount  to  a  reasonable 
designation  of  the  person  intended  to  be  bound  by  the 
contract  "  (_2j).     Thus,  a  ratification  may  be  valid  where 

{i)  Saunderson  v.  Griffiths,  5  B.  &  C.  915,  judgment  of  Holroyd,  J.  ; 
Vere  v.  Ashhy,  10  B.  &  C.  288,  298. 

{k)  Watson  \.  Sioann,  11  C.  B.,  N.  S.,  769,  judgment  oi  Eric,  C.  J. 

(I)   Vere  v.  Ashhj,  10  B.  &  C.  298,  per  Parke,  B. 

(m)  Watsork  v.  Stvann,  11  C.  B.,  N.  S.,  756  ;  31  L.  J.  210,  C.  P. 

(«)  Ibid.,  11  C.  B.,  N.  S.,  771,  judgment  of  Willes,  J. 

(o)  See  Kclner  v.  Baxter,  L.  R.  2  C.  P.  174,  186.  See  as  to  companies 
not  being  liable  for  acts  of  promoters,  1  Liudley,  Partnership,  2nd  ed.,  400. 

{p)   Watson  V.  Surmn,  11  C.  B.,  N.  S.,  771,  per  Willes,  J. 
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the  agent  professes  to   act  for  persons  filling  a  certain    principal 
character,  although  the  actual  persons  are  not  then  ascer-      agent, 
tained,   or  are   unknown  to  him  (q).     A.  entered  into  a  ' 

contract  with  T.  on  behalf  of  an  intestate's  estate.  After 
the  contract  was  made,  P.  took  out  letters  of  administra- 
tion. It  was  held  that  P.  might  sue  T.  upon  the  contract, 
for  "  the  sale  was  made  by  a  person  who  intended  to  act 
as  an  agent  for  the  person,  whoever  he  might  happen  to 
be,  who  legally  represented  the  intestate's  estate,  and  it 
was  ratified  by  the  plaintiff  after  he  became  adminis- 
trator ;  and  when  one  means  to  act  as  agent  for  another, 
a  subsequent  ratification  by  the  other  is  always  equivalent 
to  a  prior  command.  Nor  is  it  an}"  objection  that  the 
intended  principal  was  unknowai  at  the  time  to  the  person 
who  intended  to  be  the  agent  "  (r). 

Thii'dly.  The  contract  sued  upon  must  be  ratified 
wholly,  if  at  all.     It  cannot  be  ratified  in  part  (s). 

Fourthly.  The  ratification  must  not  put  the  third 
party — i.  e.,  the  defendant — m  a  worse  position  than  he 
was  in  at  the  time  of  making  the  contract  {t) . 

The  contract  not  being  with  the  agent,  he  cannot  sue  Agent  can- 
upon  it.  He  is,  in  fact,  a  mere  instrument  through  whom 
the  contract  between  the  parties  to  it  is  effected.  Thus, 
if  a  sale  is  made  by  a  clerk,  shopman,  or  other  servant, 
he  has  no  right  to  sue  for  the  price  of  the  goods  (u). 
Where  a  mere  agent  sues  another  mere  agent,  the  action 
must  fail  through  want  of  privity  between  the  parties  ; 
i.  e.,  from  want  of  there  being,  as  between  them,  any 
contract  whatever  (.r). 


(q)  Foster  v.  Bates,  12  M.  &  W.  226. 

(r)  Ibid.,  233,  per  Curiam.  See  Tharpe  v.  Stallwood,  5  M.  &  G.  760  ; 
12  L.  J.  241,  C.  P.  ;  Watson  v.  Sit-ann,  11  C.  B.,  K  S.,  756,  769  ;  31 
L.  J.  210,  213,  C.  P.  Leake,  Contracts,  269;  and  compare  2  Arnould, 
Marine  Insurance,  3rd  ed.,  1033. 

(s)  Compare  Ferguson  v.  Carringion,  9  B.  &  C.  59  ;  Foster  v.  Smith,  18 
C.  B.  156.     Smith,  Master  and  Servant,  2nd  ed.,  156,  157. 

(t)  Bird  V.  Brown,  4  Exch.  786,  798. 

{u)  Story,  Agency,  s.  391.      Williams  y.  Millington,  1  H.  Bl.  SI. 

(a;)  Dejp2>erman  v.  Hubbersty,   17   Q.   B.    767  ;     Coombs  v.    Bristol  and 
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PRINCIPAL        Some   difficulty  arises  in  applying  the  law  to  actions 
AGENT.      against  carriers  for  non-delivery.     The  difficulty  consists 
in  detemiining  whether  the  consignor  acts  on  his  own 
behalf  or  as  agent  for  the  consignee  (?/). 

The  exceptions  to  the  rule  under  consideration  are  of 
two  kinds.  They  are  either  cases  in  wliich  the  agent 
must  sue  and  the  principal  cannot  sue,  or  else  cases  in 
which  either  the  principal  or  the  agent  may  sue. 

Of  the  seven  following  exceptions,  the  three  first  are 
cases  in  which  the  agent  must  sue  and  the  principal  can- 
not sue ;  the  four  last  are  cases  in  which  either  the  prin- 
cipal or  the  agent  may  sue. 

Exceptions.        Exception  1. — Where  an  agent  is  contracted  with  by  deed  in  his 

„    ~  own  name  (z). 

Deed  ^  ' 

agent?own       ^^  ^^^  '^8'^"*'  tlio^^g^i  "i  reality  signing  as  agent  for  a 
name.  principal,  execute  a  deed  in  his  own  name,  he  is  the  only 

person  who  can  sue  upon  the  instrument ;  and  tliis  is 
so,  even  though  it  be  expressed  to  be  made,  "  between 
A.  as  agent  of  P.  of  the  one  part,  and  T.  of  the  other." 
For  if  the  covenants  are  with  P.  he  cannot  sue,  as  not 
being  a  party  to  the  indenture  {a),  and  if  the  covenants 
are  with  A.  he  is  clearly  the  only  person  to  sue  for  their 
breach  ih). 

Where  Exception  2. — Where  the  agent  is  named  as  a  party  to  a  bill  of 

agent  party   exchange,  »&:c. 
to  bill  of 

exchange.  No  persou  can  claim  upon  a  bill  of  exchange  or  pro- 

missory note  except  the  parties  named  in  the  instru- 
ment. Hence,  though  the  party  entitled  upon  such 
instrument  be  an  agent,  the  action  must  be  brought  in 

Exeter  Rail.  Co.,  3  H.  &  N.  1  ;  27  L.  J.  269,  Ex.  ;  Hurle^j  v.  Baker,  16 
M.  &  W.  26  ;  16  L.  J.  273,  Ex. 

{y)  See  p.  86 — 90,  ante. 

(z)  Priestley  v.  Fernie,  34  L.  J.  172,  Ex.  ;  3  H.  &  C.  977  ;  Schack  v. 
Anthony,  1  M.  &  S.  573.  Compare  Appleton  v.  Bi7iks,  5  East,  148.  See 
Kule  12. 

(a)  Berkeley  v.  Harchj,  5  B.  &  C.  355.     See  p.  103,  ante. 

(6)  Wilks  V.  Back,  2  East,  142.  There  is,  however,  nothing  to  prevent 
P,  executing  a  deed  by  means  of  A. 
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his  name,  and  cannot  be  brought  in  the  name   of  the    principal 
pruicipal,  who  is  not  a  party  (c).  ^^^^^ 

This  exception  wouki  appear  to  be  of  small  import-  " 
ance,  since  the  right  to  sue  on  a  bill  of  exchange,  &c.,  is 
assignable  (d).     When,  therefore,  an  agent  is  named  as 
party  to  a  biU  of  exchange,  &c.,  he   can   transfer  the 
right  to  the  principal  by  assigning  to  him  the  bill. 

Exception  3. — Where  the  right  to  sue  on  a  contract  is  by  the   Where 
tenns  or  cii-cumstances  of  it  expressly  restricted  to  the  agent.  right  to  sue 

Though  A.  is  actmg  as  agent  of  P.,  either  T.  may  to  agent. 
decline  expressly  to  contract  with  any  other  than  A., 
or  else  it  may  be  manifest  from  the  circumstances  of 
the  contract  that  T.  contracted  with  A.,  and  with  A. 
only.  In  this  case,  although  A.  may  have  been,  as  a 
matter  of  fact,  acting  as  agent  for  P.,  and  though  P.  may 
have  rights  as  agaiast  A.,  yet  P.,  with  whom  T.  never 
contracted,  cannot  sue  T.,  and  A.,  who  is  the  only 
person  with  whom  he  did  contract,  is  the  only  person 
who  can  sue  T.  Thus,  where  a  contract  was  made  with 
A.,  one  of  several  partners  in  liis  individual  capacity,  and 
he  at  the  time  declared  that  he  alone  was  interested  in 
it,  it  was  held  that  the  other  partners,  although  they 
might  be  interested  in  it,  could  not  sue  upon  it  {e)  ;  for 
though  the  partner  might,  as  regards  his  fellow  part- 
ners, act  as  theii-  agent,  yet  "  if  one  partner  makes  a 
contract  in  his  individual  capacity,  and  the  other  part- 
ners are  willing  to  take  the  benefit  of  it,  they  must  be 
content  to  do  so  accordmg  to  the  mode  in  which  the 
contract  was  made  "  (/). 

If  T.  contracts  with  A.  ia  consideration  of  the  known 
personal  capabilities  of  A.,  he  cannot  be  made  liable  to 
P.,  for  whom  A.  was  acting  as  agent  {g). 

A.  executed  a  charter-party,  ia  which  he  was  described 

(c)  Leake,  Contracts,  302. 

{d)  Rule  15,  Exception  2.  Compare  1  Lindley,  Partnership,  2nd  ed., 
473,  474. 

(c)  Lucas  y.  Be  la  Com;  1  M.  &  S.  249. 
(/)  Ibid.,  250,  j)ev  LUenborough,  C.  J. 
(g)  Robson  v.  Drummond,  3  B.  &  Ad.  303. 
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as  owner  of  the  sliip  ;  it  was  held  that  evidence  was  not 
admissible  to  show  that  P.  was  the  real  owner  of  the 
ship,  in  order  to  entitle  him  to  sue  upon  the  charter- 
party  (//). 

This  exception  contains  the  principle  which  governs 
all  the  exceptional  cases  in  which  an  agent  can  sue  for  a 
breach  of  contract,  and  a  principal  cannot.  The  reason 
of  this  peculiarity  always  is,  that  the  other  contracting 
party  has  contracted  with  the  agent  alone.  That  the 
contract  was  made  with  him  alone  may  appear  by  the 
form  of  the  contract  itself,  {e.g.,  v/here  it  is  by  deed,)  or 
may  be  proved  from  the  circumstances  of  the  case.  But 
the  reason  why  the  agent  alone  can  sue  will  be  found  to 
be  in  every  instance  the  same  ;  viz.,  that  as  between  lum 
and  the  other  party  to  the  contract,  he  has  contracted 
not  as  an  agent, *but  as  sole  principal. 

Exception  4. — Where  the  contract  is  made  with  the  agent  him- 
self;  i.e.,  where  the  agent  is  treated  as  the  actual  party  with  whom 
the  contract  is  made. 

"  If  an  agent  makes  a  contract  in  his  own  name,  the 
principal  may  sue  and  be  sued  upon  it,  for  it  is  a  general 
rule  that  whenever  an  express  contract  is  made  an  action 
is  maintainable  upon  it,  either  in  the  name  of  the  person 
with  whom  it  was  actually  made  [i.e.,  the  agent],  or 
in  the  name  of  the  person  with  whom  in  point  of  law  it 
was  made  [i.  e.,  the  princijDal]  "  (i).  The  agent  can  sue 
because  he  has  been  treated  by  the  other  party  as  the 
party  to  the  contract.  The  principal  can  sue  because  he 
is  the  person  really  interested  in  the  contract,  for  whose 
benefit  it  is  made,  and  with  whom  the  law  considers  it 
to  be  made  (A) ;  for  though  a  person  who  has  expressly 
contracted  with  A.  cannot  treat  the  contract  as  not  being 
with   A.    on   the    ground   that    another   person,    P.,    is 

(/()  RumUe  v.  Hunter,  12  Q.  B.  310  ;  17  L.  J.  350,  Q.  B. 

(i)  Cothay  v.  Fennell,  10  B.  &  C.  671,  672,  per  Curiam. 

{k)  This  case  differs  from  those  included  under  Exception  3,  since,  in 
those,  the  agent  was  treated  not  only  as  a  pai-ty,  but  as  tlu  only  party  to 
the  contract. 
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reall}^  interested,  yet  when  a  contract  is  made  expressly 
with  A.,  either  by  word  of  mouth,  or  in  writing  (pro- 
vided the  written  instrument  be  not  a  deed),  it  is  allow- 
able for  P.,  the  person  really  interested,  to  show  that  the 
contract  is,  though  on  the  face  of  it  with  A.,  yet  in 
reality  with  him,  and  that  he,  therefore,  has  a  right  to  sue 
upon  it. 

"  Where  an  agent  makes  a  contract,  stating  who  his 
principal  is,  the  principal,  and  not  the  agent,  is  the 
person  generally  the  party  to  the  contract,  if  the  agent 
have  the  authority  he  alleges.  But,  on  the  other  hand, 
an  agent  may,  and  often  does,  make  himself  personally  a 
party  to  the  contract,  if  the  form  of  the  contract  be  such 
as  to  amount  to  saying,  '  Although  I  am  an  agent  onl}^, 
nevertheless  I  contract  for  myself ; '  and  although  the 
prmcipal  may  in  some  cases  take  advantage  of  such  a 
contract,  the  agent  being  the  contracting  party  is  clearly 
liable,  and  can  therefore  sue  upon  it  "  (l). 

Nor  does  it  appear  to  make  any  substantial  difference 
whether  the  contract  is  in  writing  or  by  word  of  mouth. 
The  only  difference  seems  to  be  "  that  if  the  contract  is 
by  word  of  mouth,  it  is  not  possible  to  say  from  the 
agent  using  the  words  '  I '  and  '  me  '  that  he  means  him- 
self personally;  whereas,  if  the  contract  is  in  writing 
signed  by  his  own  name,  in  sj^eaking  of  himself  as  con- 
tracting, the  natural  meaning  of  the  words  is,  that  he 
binds  himself  personally,  and  he  is  taken  to  do  so,  and 
then  the  other  party  is  bound  to  him  "  (?»). 

An  agent  was  employed  by  a  corporation  as  auctioneer 
to  let  land  belonging  to  the  corporation,  and  was  known 
to  be  acting  in  this  capacity,  yet  he  was  held  entitled  to 
bring  an  action  in  his  own  name  for  the  hire  of  the 
land  (»),  and  the  decision  w^as  thus  explained  by  Black- 
burn, J.: — 

"The    plaintiff  says,    *  I,    as    auctioneer,    that   is,   as 
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(l)  Fisher  v.  Marsh,  34  L.  J.  178,  Q.  B.,  per  Blackburn,  J. 
(m)   Williamson  v.  Barton,  7  H.  &  N.  907,  per  Bramwell,  B. 
{n)  Fisher  v.  Marsh,  34  L.  J.  177,  Q.  B.  ;  6  B.  &  S.  411. 
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PRINCIPAL  agent,  let  tlie  land,  and  I  contract  that  on  the  price 
being  paid  to  me  the  person  paying  the  price  shall  have 
the  enjoyment  of  the  land.'  The  agreement  was  not 
reduced  to  writmg,  hut  that  is  the  effect  of  the  con- 
ditions, of  the  auction,  and  what  took  place  at  the 
auction.  It  may  be  that  it  was  known  that  the  plaintiff 
was  not  acting  for  himself,  but  under  the  directions  of 
the  race  or  some  other  committee,  but  that  is  immaterial 
for  the  present  pui-pose,  if  a  contract  be  made  with  the 
agent  notwithstanding  he  is  known  to  be  an  agent. 
There  were  numerous  reasons  why  the  contract  should 
be  made  by  and  with  the  plaintiff  himself,  and  at  all 
events  there  was  evidence  for  the  jury  that  the  contract 
was  made  with  him  "  (o). 

"  The  rule  of  law  that  the  agent  who  makes  the  con- 
tract may  bring  an  action  on  the  contract  in  respect  of 
his  privity,  and  the  principal  in  respect  of  his  inte- 
rest "(j?),  or,  in  other  words,  that  where  an  agent  is 
made  a  party  to  a  contract,  either  the  principal  or  the 
agent  may  sue  for  a  breach  of  it,  includes  within  it 
several  cases  which  are  sometimes  reckoned  separate 
exceptions  to  the  general  rule  (q).  Under  this  head 
might  be  brought  the  following  exception  which  is  more 
conveniently  treated  as  a  separate  exceptional  case. 

Exception  5. — Where  the  agent  is  the  only  known  or  ostensible 
principal,  or  where  the  agent  has  made  a  contract  not  under  seal  in 
his  own  name  for  an  undisclosed  principal  (r). 

"  It  is  a  well-established  rule  of  law  that  where  a  con- 
tract not  under   seal  is  made   by  an   agent  in  his  o\m 


(o)  Fisher  v.  Marsh,  34  L.  J.  178,  Q.  B.,  judgment  of  Blackburn,  J. 
Contrast  Evans  v.  Evans,  3  A.  &  E.  132  ;  and  compare  Higgins  v.  Senior, 
8  M.  &W.  834  ;  11  L.  J.  199,  Ex. 

{p)  Syl-es  V.  Giles,  5  M.  &,  W.  650,  per  Abinger,  C.  B. 

(q)  Offley  v.  Ward,  1  Lev.  235  ;  Joseph  v.  Knox,  3  Camp.  320  ;  Piggott 
V.  Thomjmn,  3  B.  &  P.  129.  Hagedorn  v.  Oliverson,  3  M.  &  S.  485. 
Compare  Clay  v.  Southen,  21  L.  J.  202,  Ex.,  nora.,  Clay  v.  Sothern,  7 
Exch.  717,  contrasted  with  Lucas  v.  Scale,  20  L.  J.  134,  C.  P. ;  10 
C.  B.  739. 

(r)  Sijns  v.  Bond,  5  B.  &  Ad.  389  ;  2  Smith,  L.  C.  Gth  ed.,  355. 
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name  for  an  undisclosed  principal  (s),  either  the  agent  or  pkincipal 
the  principal  may  sue  on  it.  The  defendant  in  the  latter  agent. 
case  being  entitled  to  be  placed  in  the  same  situation  at 
the  time  of  the  disclosure  of  the  real  principal  as  if  the 
agent  had  been  the  contracting  party.  The  rule  is  most 
frequently  acted  upon  in  sales  by  factors,  agents,  or 
partners,  in  which  case  either  the  nominal  or  the  real 
plaintiff  may  sue,  but  it  may  be  equally  applied  to  other 
cases  "  (0- 

Exception  6. — Where  an  agent  has  made  a  contract  in  tlie  subject   Where 

matter  of  wluch.  he  has  a  sjjecial  interest  or  property.  agent  has 

special 

Under  this   exception   auctioneers,  factors,   and  other  interest 

•        ^^       \    •       1    ^  •!  !>  ^  .m  Suliject 

agents  of  a  similar  kind  have  a  right  to  sue  lor  the  price  matter  of 
of  goods  sold  by  them.  They  are  not  mere  agents,  but 
persons  who  have  an  interest  in  the  goods,  and  to  the 
extent  of  that  interest  principals.  Thus  A.,  an  auc- 
tioneer employed  to  sell  the  goods  of  P.,  has  been  held 
able  to  maintain  an  action  for  goods  sold  and  deUvered 
against  T.,  the  purchaser  (a;). 

*'  An  auctioneer  has  a  possession  coupled  with  an  inte- 
rest in  goods  which  he  is  employed  to  sell,  not  a  bare 
custody  lilce  a  servant  or  shopman.  There  is  no  diffe- 
rence, whether  the  sale  be  on  the  premises  of  the  owner, 
or  at  a  public  auction  room ;  for  on  the  premises  of  the 
owner  an  actual  possession  is  given  to  the  auctioneer  and 
his  servants  by  the  owner,  not  merely  an  authority  to 
sell.  I  have  said  a  possession  coupled  with  an  interest, 
but  an  auctioneer  has  also  a  special  property  in  him 
coupled  with  a  hen  for  the  charges  of  the  sale,  the  com- 

(s)  The  expression  * '  undisclosed  principal  "  is  ambiguous.  It  means 
either  a  principal  who  is  known  to  exist,  but  whose  name  is  not  known  to 
the  parly  entering  into  the  contract,  or  a  principal  whose  existence  is  not 
known  ;  e.g.,  where  the  other  party  conceives  the  agent  to  be  himself  the 
principal.  In  either  case  the  agent  must,  from  the  nature  of  the  thing, 
contract  in  his  own  name,  and  in  either  case  either  the  principal  or  the  agent 
may  sue  ;  Schmaltz  v.  Avery,  20  L.  J.  228,  Q.  B.  Story,  Agency,  ss.  393 
— 410.    Compare  Thomson  v.  Daveniwrt,  2  Smith,  L.  C.  6th  ed.,  327,  334. 

{t)  Sims  V.  Bond,  5  B.  &  Ad.  393,  per  Curiam. 

{x)  Williams  v.  MilUngton,  1  H.  Bl.  81. 
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mission  and  the  auction  duty  which  he  is  bound  to  pay. 
In  the  common  course  of  auctions  there  is  no  delivery 
without  actual  payment ;  if  it  be  otherwise,  the  auc- 
tioneer gives  credit  to  the  vendee  entii-ely  at  his  own 
risk"  {y). 

Exceptim  7. — ^Where  tlie  agent  has  paid  away  money  of  the 
principal's  under  circumstances  which  give  a  right  to  recover  it 
back. 

"  If  an  agent  pays  money  for  his  principal  by  mistake 
or  otherwise,  which  he  ought  not  to  have  paid,  the  agent 
as  weU  as  the  principal  may  maintain  an  action  to  recover 
it  back"  (z).  T.,  a  custom-house  officer,  exacted  from 
A.,  the  master  of  a  ship,  exorbitant  fees  on  account  of 
the  sliip.  The  payment  of  the  particular  fees  was  im- 
posed by  statute  upon  the  master  personally.  It  was 
held  that  either  the  owners  or  the  master  might  sue  the 
custom-house  officer  for  the  excess  (a). 

The  four  last  exceptions  aU  {h)  rest  on  the  ground 
that,  while  the  principal  has  the  ordinary  right  of  every 
principal  to  sue  for  the  breach  of  a  contract  made  on  liis 
behalf,  the  agent  has  been  dealt  with  as  a  party  (though 
not  the  only  party)  to  the  contract  or  to  the  transaction 
which  gives  a  right  of  action  as  if  there  had  been  a 
breach  of  contract;  e.g.,  where  the  agent  sues  for  money 
of  his  principal's,  which  he  was  wrongfully  induced  to 
pay. 

The  choice  or  election  of  suing  in  the  name  either  of 
the  principal  or  the  agent  is  subject  to  certain  limita- 
tions, of  which  the  object  is  to  secure  that  this  right  of 
choice  or  election  shaU  not  be  so  exercised  as  to  work 
injustice  to  any  of  the  persons  concerned  in  the  contract. 

1st.  The  agent's  right  to  sue  is  subject  to  the  prin- 
cipal's right  of  interposition.     "  Wherever  the  prmcipal, 

(y)  Williams  V.  Millington,  1  H.  Bl.  84,  85,  judgment  oi  Loughhoroiigli, 
C.  J. 

{z)  Story,  Agency,  s.  398. 

(a)  Stevenson  v.  Mortimer,  Cowp.  806. 

{h)  Exceptions,  4  —  7. 
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as  well  as  the  agent,  has  a  right  to  maintam  a  suit  upon  principal 
any  contract  made  by  the  latter,  he  may  generally  super- 
sede the  right  of  the  agent  to  sue,  by  suing  in  his  own 
name  (c).  So  the  piincipal  may,  by  his  own  interven- 
tion, intercejjt  or  suspend  or  extinguish  the  rights  of 
the  agent  mader  the  contract,  as  if  he  makes  other 
arrangements  with  the  other  contracting  part}',  or  waives 
his  claims  under  it,  or  receives  pajonent  thereof,  or  in 
any  other  manner  discharges  it.  This,  mdeed,  results 
from  the  general  principle  of  law,  that  every  -man  may 
waive  or  extinguish  rights,  the  benefit  whereof  exclu- 
slvelij  belongs  to  himself,  and  that  whatever  rights  are 
acquii-ed  b}^  an  agent  are  acqim-ed  for  liis  principal  "  {d). 

This  doctrine  aj)plies  strictly  onl}^  where  the  agent 
entering  into  the  contract  is  the  mere  representative  of  the 
jjrincipal,  and  has  acquii'ed  no  interest,  lien,  or  other 
claim  under  it  by  wtue  of  his  agency.  For  if  he  has 
{e.g.,  as  being  a  factor)  acquired  such  interest,  hen,  or 
other  claim,  then  to  the  extent  thereof  he  is  entitled  to 
protection  as  well  agamst  the  principal  as  against  the 
other  contracting  party  {e). 

2ndl3'.  Where  an  midisclosed  principal  sues  on  a  con- 
tract made  with  his  agent,  "  the  defendant  is  entitled  to 
be  j)laced  in  the  same  situation  at  the  time  of  the  dis- 
closiu'e  of  the  real  principal  as  if  the  agent  had  been  the 
contracting  part}'"  (/);  (that  is,)  the  defendant  may 
avail  himself  of  all  defences  which  would  have  been  avail- 
able to  liim  against  the  agent  at  the  time  of  the  disclosure, 
had  that  agent  been  really  a  prmcipal  ((/). 

By  "  undisclosed"  principal  is  here  meant  a  principal 


(c)  Sadler  v.  Leigh,  4  Camp.  194. 

(d)  Story,  Agency,  s.  403. 

(e)  Story,  Ageucj^,  s.  407.  Drinkwater  v.  Goodwin,  Cowp.  251  ;  Morris 
\.  Clcasby,  1  M.  &  S.  576  ;  Hudson  v.  Ch-anger,  5  B.  &  Aid.  27  ;  Coppin 
V.  Walker,  7  Taunt.  237  ;  Robinson  v.  RvMer,  4  E.  &  B.  954  ;  24  L.  J. 
250,  Q.  B.  This  case  seems  to  sliow  that  notice  is  not  needed.  Smith, 
Mercantile  Law,  7th  ed.,  161,  162. 

(/)  Sims  V.  Bond,  5  B.  &  Ad.  393,  per  Curiam. 

(g)  Thomson  \.  Davenport,  2  Smith,  L.  C.  6th  ed.,  359. 
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PRINCIPAL  of  whose  existence  as  principal  the  defendant  was  un- 
aware at  the  time  of  making  the  contract,  and  not  a 
principal  whose  name  was  unknown  to  the  defendant,  but 
whom  he  knew  or  supposed  to  exist.  In  other  words,  a 
defendant  who  contracts  with  an  agent  supposing  him  to 
be  a  principal  may  in  an  action  by  the  real  prmcipal 
avail  himself  of  defences  good  against  the  agent.  But  a 
defendant  who  contracts  with  an  agent,  knowing  him  to 
be  only  an  agent,  but  not  knowing  whose  agent  he  is, 
cannot,  in  an  action  by  the  principal,  avail  himself  of  a 
defence  good  against  the  agent  (h). 

Srdly.  When  an  agent  sues  in  his  own  name,  the  de- 
fendant may  avail  himself  of  those  defences  which  are 
good  as  against  the  agent  who  is  the  plamtiff  on  the 
record  (i),  and  may  also  avail  himself  of  those  defences 
which  are  good  against  the  principal  for  whose  benefit 
the  action  is  brought  (k). 

The  results  of  suing  in  the  name  of  the  principal  or 
the  agent  are  exemplified  by  the  rules  as  to  the  right  of 
set-oif. 

Sct-qf. — T.  contracts  with  A.,  the  agent  of  P.,  under 
circumstances  wliich  make  it  possible  for  an  action  to  be 
brought  either  by  P.  or  A. 

An  action  is  brought  b}'  P. 

T.  can  set  off  against  a  debt  claimed  b}^  P.  any  debts 
due  from  P.  to  T.  If  T.  supposed  A.  to  be  contracting 
as  principal,  he  can  also  set  off  debts  due  from  A.  to 
T.  (I).  If  T.  knew  that  A.  was  contracting  as  an  agent, 
even  though  T.  did  not  know  that  he  was  contracting  as 
an  agent  of  P.,  and  d  fortiori,  if  T.  knew  that  A.  was 


Set-off. 


{h)  Semenzct  v.  Brinslcy,  34  L.  J.  161,  C.  P.  ;  18  C.  B.,  N.  S.,  467. 

(^)  Gibson  v.  Winter,  5  B.  &  Ad.  96.     See  p.  43,  ante. 

(k)  Thomson  v.  Davenport,  2  Smith,  L.  C.  6th  ed.,  358,  359.  This 
doctrine,  though  true  in  general,  is  subject  to  considerable  qualifications, 
and  does  not  ap}>ly  where  the  agent  suing  is  not  a  mere  agent,  i.  e., 
where  he  has  himself  an  interest  in  the  contract.  See,  c.  g.,  Robinson  v. 
Rutter,  4  E.  &  B.  954;  24  L.  J.  250,  Q.  B. 

{I)  George  v.  Claycjett,  7  T.  R.  359  ;  2  Smith,  L.  C.  Gth  ed.,  113, 
115,   116  ;  Sims  v.  Bond,  5  B.  &  Ad.  393. 
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contracting  as  an  agent  of  P.,  T.  cannot  set  off  debts  due 
from  A.  to  liiin  (m). 

Where  a  purchaser  bought  goods  of  a  person  whom  he 
knew  to  be  only  an  agent,  though  he  did  not  know  whose 
agent  he  was,  it  was  held  that  the  purchaser  could  not, 
in  an  action  by  the  principal  for  the  price  of  the  goods, 
set  off  a  debt  due  to  the  purchaser  from  the  agent.  For, 
in  order  to  make  this  defence  of  set  off  "  a  vaHd  defence, 
it  seems  obvious  that  the  plea  must  show  that  the  con- 
tract was  made  by  a  person  whom  the  plaintiff  entrusted 
with  the  possession  and  the  ownership  of  the  goods,  that 
he  sold  them  as  his  own  in  his  own  name  as  principal 
with  the  authority  of  the  plaintiff,  and  that  the  defen- 
dant then  believed  him  to  he  the  principal  in  the  trans- 
action "  ill). 

An  action  is  brought  by  A. 

T.  can  set  off  debts  due  to  him  from  A.  T.  cannot,  it 
would  seem,  set  off  debts  due  to  him  from  P.  (o),  though, 
i:)erhaps,  such  debts  may  now  be  pleaded  as  an  equitable 
defence  (jj).  The  difficulty  of  pleading  this  set-off  de- 
pends upon  the  words  of  the  statute  allowing  set-off  (g). 
Other  defences,  e.  g.,  payment  to  the  principal,  may  in 
many  cases  be  pleaded  in  an  action  by  the  agent ;  but  if 
the  agent  suing  is  not  a  mere  agent, — i.e.,  is  a  person 
such  as  a  factor  or  auctioneer,  who  has  an  mterest  in  the 
contract — it  would  seem  that  defences  against  the  prin- 
cipal only,  are  not  available  in  an  action  by  the  agent  (r). 


PRINCIPAL 

AND 

AGENT. 


Rule  18. — A  person  who  enters  into  a  contract    R^ji-k  is. 
in  reality  for  himself,  but  apparently  as  agent  for  Person 

coutracting 

(m)  Semcnza  v.  BrinsUy,  18  C.  B.,  N.  S.,  467  ;  34  L.  J.  161,  C.  P. 

{n)  Semenza  v.  Briiisley,  34  L.  J.  163,  C.  P.,  per  Curiam.  See  Dresser 
V.  Nonvood,  17  C.  B.,  N.  S.,  466  ;  34  L.  J.  48,  C.  P. 

(o)  Isberg  \.  Bowden,  8  Exch.  852. 

(p)  Leake,  Coutracts,  304;  Cochrane  v.  Green,  9  C.  B.,  N.  S.,448; 
30  L.  J.  97,  C.  P. 

{q)  2  Geo.  2,  c.  22,  s.  13.     See  8  Geo.  2,  c.  24. 

(r)  Robinson  v.  RuUcr,  4  E.  &  B.  954,  24  L.  J.  250,  Q.  B. 
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in  reality 
for  self, 
and  appar- 
ently as 
agent  of 
unnamed 
principal 


another  person,  whom  he  does  not  name,  can  sue 
on  the  contract  as  principal  (s). 

A  person  sometimes  contracts  avowedly  and  on  the 
face  of  the  contract  as  an  agent,  but  in  reality  on  his 
own  behalf,  and  without  regard  to  any  principal.  The 
so-called  agent  is  then  in  reality  not  an  agent,  but  a 
person  contracting  for  liimself.  If  the  person  so  con- 
tracting merely  avows  himself  to  be  an  agent,  and  does 
not  give  the  name  of  any  principal  for  whom  he  alleges 
himself  to  be  acting,  he  can  sue  on  the  contract  as  a 
principal,  the  reason  of  this  being,  that  the  defendant 
cannot  be  supposed  to  have  entered  into  the  contract  in 
rehance  on  a  principal  whose  name  was  not  kno^\^l  to 
liim  (t). 


Rule  19. 

Person 
contracting 
in  reality 
for  self, 
but  appar- 
ently for 
named 
lirinoipal 
cannot 


Rule  19. — A  person  who  contracts,  in  reality  for 
himself,  but,  apparently,  as  agent  for  another  per- 
son, whose  name  he  gives,  cannot  sue  on  the  con- 
tract as  principal, 

A.  induces  T.  to  contract  with  liim  as  being  the  agent 
and  as  actmg  on  beliaK  of  a  principal  P.,  whom  A.  names, 
though  in  fact  A.  has  no  authority  to  act  on  behalf  of 
P.,  and  is  in  reality  entermg  into  a  contract  for  his 
own  benefit.  A.,  under  these  circumstances,  cannot  treat 
the  contract  as  made  with  himself,  and  sue  in  his  own 
name  on  showing  himself  to  be  the  real  prmcipal  (w). 
The  ground  of  the  rule  is  that  T.  did  not  mean  to  con- 
tract with  A.,  but  meant  to  contract  with  P.,  and  that  P. 
cannot  by  his  act  turn  a  contract  with  another  person 
into  a  contract  with  himself  (v) . 

(s)  Schmaltz  v.  Avery,  16  Q.  B.  655  ;  20  L.  J.  228,  Q.  B. 
{t)  Schmaltz  v.  Avcrij,  16  Q.  B.  655  ;  20  L.  J.  228,  Q.  B. 
(u)  Leake,  Contracts,  306.  Schmaltz  v.  Avery,  16  Q.   B.  655  ;  20  L.  J. 
228,  Q.  B.  ;  Bickcrton  v.  Eurrcll,  5  M.  &  S.  383. 

(y)  Boulton  v.  Jones,  2  H.  &  N.  564  ;  27  L.  J.  117,  Ex. 
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It  may  be  considered  doubtful  whether,  when  the  con- 
tract is  partly  executed,  A.  cannot,  if  the  contract  be 
not  one  involving  reliance  on  the  personal  skill  of  P., 
sue  T.  on  showing  that  he  is  principal,  and  after  giving 
T.  notice  of  the  fact  (x). 

A.  contracted  in  writing  with  T.  for  the  purchase  of 
an  estate  expressly  as  agent  of  P.,  named  in  the  contract 
as  principal,  but  without  any  authority  from  the  latter, 
and  being  himself  the  real  principal  in  the  transaction, 
and  paid  a  deposit  in  part  payment  of  the  purchase 
money.  It  was  held  that  A.  could  not  maintain  an 
action  to  recover  the  deposit  without  giving  notice  to  T. 
of  his  real  position  as  principal  (y).  "  Where  a  man,"  it 
is  said  in  this  case  by  Ellenhorough,  C.  J.,  "  assigns  to 
himself  the  character  of  an  agent  to  another  whom  he 
names,  I  am  not  aware  that  the  law  will  permit  him  to 
shift  his  situation,  and  declare  himself  to  be  the  prmcipal, 
and  the  other  to  be  a  mere  creature  of  straw.  That, 
I  believe,  has  never  yet  been  attempted.  Now,  on  the 
face  of  this  agreement,  it  is  stated  that  the  plaintiff 
made  the  purchase,  paid  the  deposit,  and  agreed  to 
comply  with  the  conditions  of  sale  for  P.,  and  in  the  mere 
character  of  agent.  Is  not  this  account  of  himself  to 
be  taken  fortissime  contra  pyoferentem ;  that  is,  that  he 
was  really  treating  in  the  character  which  he  assigned 
to  himself  at  the  time  of  the  purchase,  and  has  not  the 
defendant  with  whom  the  plaintiff  dealt  as  agent  a  right 
still  to  consider  him  as  such,  notwithstanding  he  would 
now  sue  in  the  character  of  principal  ?  Supposing  that 
he  might,  under  a  different  state  of  circumstances,  have 
entitled  himself  to  sue  in  his  own  name,  surely  the  defen- 
dant ought  to  have  had  notice  of  the  plaintiff's  real 
situation  before  he  is  subjected  to  an  action  at  the 
plaintiff's  suit,  and  while  it  was  open  to  him  to  make  a 
tender"  (z). 


PRINCIPAL 

AKD 

AGENT. 


(x)  Compare  Smith's  ilercantile  Law,  7tli  ed.,  162. 
((/)  Bkkcrlon  v.  BurrdI,  5  M.  &  S.  383. 
(z)  Ibid.,  3S6,  387,  per  Ellcnborough,  C.  J. 
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PRINCIPAL  A.  made  a  written  contract  for  the  sale  and  delivery  of 
goods  to  T.,  in  wliich  he  described  himself  as  agent  for 
P.,  a  named  principal ;  and  T.,  after  having  full  know- 
ledge that  A.  was  not  an  agent,  as  described,  but  was  the 
real  principal  in  the  transaction,  accepted  a  part  delivery 
of  the  goods  from  A.,  and  paid  for  them.  It  was  held 
that  T.  could  not  afterwards  refuse  to  receive  and  pay 
for  the  remainder,  and  that  A.  might  sue  in  his  ovra 
name  upon  T.'s  default  in  doing  so  (a). 

"  The  defendant's  counsel  ....  cited  the  case  of 
Bickertou  v.  Burrell  (b),  as  an  authority  that  the  plaintiff 
could  not  sue  ....  in  his  own  name.  That  case  is, 
indeed,  in  one  respect  stronger  than  the  present,  inas- 
much as  that  was  for  money  had  and  received,  whereas, 
this  is  a  case  of  an  executory  contract.  If  indeed,  the 
contract  had  been  wholly  unperformed,  and  one  which  the 
plamtiff,  by  merely  proving  himself  to  be  the  real  prin- 
cipal, was  seeking  to  enforce,  the  question  might  admit 
of  some  doubt.  In  manj-  such  cases,  such  as  for  instance 
the  case  of  contracts  in  which  the  skill  or  solvency  of 
the  person  who  is  named  as  the  principal  may  reasonably 
be  considered  as  a  material  ingredient  in  the  contract,  it 
is  clear  that  the  agent  cannot  then  show  himself  to  be  the 
real  principal,  and  sue  in  his  own  name ;  and  perhaps  it 
may  be  fairly  urged  that  this,  in  all  executory  contracts 
if  wholly  unperformed,  or  if  partly  performed,  without 
the  knowledge  of  who  is  the  real  principal,  may  be  the 
general  rule.  But  the  facts  of  this  case  raise  a  totally 
different  question,  as  the  jury  must  be  taken  to  have 
found,  under  the  learned  judge's  direction,  that  this  con- 
tract has  been  in  part  performed,  and  that  part  perform- 
ance accepted  b}^  the  defendants  with  full  knowledge  that 
the  plaintiff  was  not  the  agent,  but  the  real  principal.  If 
so,  we  think  the  plaintiffs  ma}'  after  that  very  properly 
say  that  they  cannot  refuse  to   complete   that  contract. 


(«)  Kayncr  v.  Grotc,  15  M.  &  W.  350  ;  16  L.  J.  7!),  Ex. 
b)  5  M.  &,  S.  383. 
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bv  receiving  the  remainder  of  the  goods  and  pacing  the    i^rikcipal 

stijiulated  price  for  them.     And  it  ma}-  be  observed  that 

this  case  is  really  distinguishable  from  Bickerton  v.  Bur- 

rell  (c),    on   the   verj'  ground    on   which    that    case    was 

decided ;  for  here,   at  all  events,  before  action  brought 

and  trial  had,  the  defendants  knew  that  the  plaintiff  was 

the  principal  in  the  transaction"  {d). 

In  spite  of  some  expressions  used  by  the  judges  in 
deciding  the  two  foregoing  cases,  there  is,  it  is  submitted, 
no  case  showing  that  a  person  who  has  entered  into  a 
contract  for  a  named  principal  can  afterwards  sue  on  that 
contract  in  his  own  name,  on  showing  himself  to  be  the 
principal.  To  allow  him  to  sue  would  be  to  violate  the 
"rule  of  law,  that  if  a  person  intends  to  contract  with  A., 
B.  cannot  give  liimself  any  right  under  [the .contract]  "  {e). 

(  c)  5  M.  &  S.  383. 

(d)  Rayiier  v.  Grotc,  15  M.  &  W.  365,  366,  per  Curiam. 

(c)  Boulton  V.  Joties,  2  H.  &  N.  565,  per  Pollock,  C.  B. 
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Rule  20. 

A  firm 
must  sue 
in  names 
of  mem- 
bers. 


Legal  view 
of  a  firm. 


PARTNERS   AND   UNINCORPORATED    COMPANIES. 

Rule  20. — A  firm  or  an  miincorporated  company 
cannot  sue  in  its  name  as  a  firm  or  as  a  company, 
but  must  sue  in  the  names  of  the  individual  mem- 
bers of  the  firm  or  of  the  company. 

A  firm  is  apt  to  be  considered  by  the  public  as  a  cor- 
poration, i.  (?.,  as  a  body  distinct  from  the  members  com- 
posing it,  and  possessing  rights  and  incm^-ring  liabilities 
distinct  from  those  of  its  members  ((/).  But  a  firm  is 
not,  in  the  courts  of  common  law,  recognised  as  in  any 
way  distinct  from  the  persons  who  compose  it.  Hence, 
the  fii'm  of  M.  &  Co.,  being  nothing  more  than  the  indi- 
viduals A.,  B.,  and  C,  of  whom  it  consists,  any  change 
amongst  its  members  destroys  its  identity,  and  the  so- 
called  property,  debts,  and  liabilities  of  the  fh'm  are,  in 
truth,  merely  the  property,  debts,  and  liabiHties  of  A,, 
B.,  and  C,  who  compose  the  firm  (b). 

From  this  legal  view  of  a  partnership  or  firm,  it  follows 
that  the  rules  which  apply  to  actions  by  or  against  mem- 
bers of  a  fu'm,  that  is,  persons  who  in  ordinary  language 
are  called  partners,  equally  apply  to  the  proceedings  of 
persons  who  are  partners  in  one  particular  transaction 
only  (c),  and  who,  therefore,  might  not  generally  be  con- 
sidered as  forming  a  partnersliip. 

(ft)  See  Chapter  VII. 

(b)  1  Lindley,  Partnership,  2nd  ed.,  208,  209.  Richarchonv.  Bank  of 
England,  i  Myl.  &  Cr.  171,  172;  Dc  Tastet  v.  Shaw,  1  B.  &  Aid.  664. 

(c)  Hill  V.  Tucker,  1  Taunt,  7  ;  Osborne  v.  Harper,  5  East,  225  ;  Holsall 
V.  Griffith,  4  Tyr.  4S7. 
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The  member  of  a  partnership  is,  at  law  as  in  commerce,    partners. 
the  agent  of  the  firm  for  transactmg  its  business,  and, 
therefore,  every  partner  fills  the  character  both  of  a  prm- 
cipal  and  of  an  agent  (d). 

An    "unincorporated    company"    is    fundamentally    a  Anunin- 
large  partnership  (e),  from  which  it  differs  mainly  in  the   I'^^lnf 
following  particulars,  viz.,  that  it  is  not  bound  by  the   merely  a 
acts  of  the  individual  partners,  but  only  by  those  of  its  gj^^p"^^ 
dkectors  or  managers  (/) ;  that  shares  in  it  are  trans- 
ferable (g) ;  and  that  it  is  not  dissolved  by  the  retu'ement, 
death,  bankruptcy,  &c.  of  its  individual  members  (h). 

It  follows,  from  the  characteristics  of  a  firm,  that  an 
action  by  a  partnership,  whether  tradmg  under  the  name 
of  M.  &  Co.,  or,  e.  g.,  of  the  Eoyal  Mining  Company, 
must  be  brought  in  the  names  of  A.,  B.,  C,  &c,,  who 
compose  the  partnersliip  (i).  And  this  holds  good  even 
though  the  company  consists  of  a  hundred  persons. 

The  difiiculty  which  this  rule  places  in  the  way  of 
actions  on  contract  {k)  by  unincorporated  companies,  has 
led  to  many  futile  attempts  to  evade  it ;  e.  g.,  by  bringing 
actions  in  the  name  of  the  chaii-man  or  of  the  dii-ectors 
2)1-0.  tem.  {I),  or  of  some  servant,  e.  g.,  the  purser  (m)  of 
the  company. 

The  shareholders  in  a  cost-book  mming  company 
acfreed  "  that  calls  in  arrear  should  be  considered  to 
be  debts  due  from  the  defaulting  shareholder  to  the 
purser ; "  but  an  action  brought  against  the  defaulter  by 
the  purser  was  held  not  to  be  maintainable,  as  being 
"  nothing  more  nor  less  than  the  case  of  a  person  who  is 

(d)  Storj',  Partnership,  2nd  ed.,  s.  1.  Cox  v.  Hickman,  8  H.  L.  268  ; 
30  L.  J.  125,  C.  P.  ;  Kilslmw  v.  Jukes,  34  L.  J.  217,  Q.  B.  ;  3  B.  &  S. 
847  ;  BuUcn  y.  Sharp,  L.  K.  1  C.  P.  86  ;  35  L.  J.  105,  C.  P. 

(c)  1  Lindley,  Partnership,  2nd  ed.,  495. 

(/)  Ibid.,  249.     Burnes  v.  Pennell,  2  H.  L.  497. 

{g)  1  Lindley,  Partnership,  2nd  ed.,  237,  221. 

(li)  Ibid.,  238,  497. 

(i)  Woolfy.  Citij  Steam  Boat  Co.,  7  C.  B.  103  ;  18  L.  J.  125,  C.  P. 

(k)  Rule  13,  and  Chapter  XXXIV. 

[1)  Phelps  V.  L^jle,  10  A.  &  E.  113. 

(m)  Hybart  v.  Parker,  4  C.  B.,  N.  S.,  209  ;  27  L.  J.  120,  C.  P. 
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a  mere  servant  of  the  company  suing  a  member  of  the 
comi^any  between  whom  and  hmiself  there  [was]  no 
privity  of  contract  and  no  consideration"  (»). 

Exceptions.        Exception  I. — Wliere  an  unincori^orated  company  is  empowered 
by  statute  to  sue,  &c.,  in  the  name  of  its  public  officer. 

Some  unincorporated  companies  (o)  ai'e  enabled  to  sue 
(and  liable  to  be  sued)  in  the  name  of  their  public  officer, 
e.  g.,  secretary,  manager,  &c. ;  and  proceedings  taken  by 
or  against  him  may  be  continued  by  or  against  liis  suc- 
cessors. 


Company 
empowered 
to  sue  by 
officer. 


Company 
being 
wound 
up. 


Exception  2.  —  "Where  an  unincorporated  company  is  being 
wound  up. 

In  the  case  of  an  unregistered  {p)  company,  the  Court 
of  Chancery  {q)  may,  on  the  company's  being  w^ound  up, 
make  an  order  vesting  its  property  in  the  official  liquida- 
tor ;  and,  if  such  an  order  is  made,  he  may  sue  (and  be 
sued)  in  his  official  name,  or  in  such  other  name  as  the 
Com't  may  direct,  as  the  representative  of  the  company  (?'). 

{n)  Hybart  v.  Parher,  27  L.  J.  122,  C.  P.,  judgment  of  Williams,  J., 
pp.  81 — 86,  ante. 

(o)  a.  Banking  companies  under  7  Geo.  4,  c.  46  (extended  by  27  &  28 
Vict.  c.  32).  h.  Companies  under  Letters  Patent  Act  (7  Will.  4  &  1  Vict. 
c.  73).     c.   Companies  formed  under  private  Acts. 

{p)  See  Companies  Act,  1862  (25  &  26  Vict,  c.  89),  s.  199,  by  which  an 
unregistered  company  is  defined  as  "any  partnership,  association,  or  com- 
pany, except  railway  companies  incorporated  by  Act  of  Parliament,  con- 
sisting of  more  than  seven  members,  and  not  registered  under  this  Act." 
A  company  registered  under  the  previous  Acts  seems,  for  the  purpose  of 
winding-up,  to  be  considered  a  registei'ed  company.  In  re  Torquay  Bath 
Co.,  32  Beav.  582.  Compare  2  Lindley,  Partnership,  2nd  ed.,  1491  and 
1214.  It  should  also  be  remarked  that  a  company  may  be  registered 
under  the  Act  of  1862  for  the  purpose  of  being  wound  up. 

(q)  In  the  case  of  a  mining  company  subject  to  the  jurisdiction  of  the 
Stannaries,  the  Court  of  the  Vice-Warden  of  the  Stannaries  ;  and  in  the 
case  of  a  company  registered  in  Ireland,  the  Irish  Court  of  Chancery ;  and 
of  a  company  registered  in  Scotland,  the  Court  of  Session.  Companies 
Act,  1862,  s.  81. 

(r)  See  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  203.  Compare 
1  Lindley,  Partnership,  2nd  ed.,  1274,  1275.  The  fact  that  a  company  has 
stopped  payment,  does  not  prevent  it  from  suing  and  being  sued  by 
its  public  officer.  Davidson  v.  Cooper,  11  M.  &  W.  778.  1  Lindley,  Part- 
nership, 2nd  ed.,  501. 
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Rule  21, — All  persons  who  are  partners  in  a  firm,    ^^^^  21. 
or  members  of  an  unincorporated  company,  at  the  AUpart- 

.  .  ners  with 

time  when  a  contract  is  made  with  the  firm  or  the  whom  con- 
company,  should  jom  m   an  action  tor  the  breach  must  join 

P  .  in  suing 

Ot  it.  upon  it, 

A  firm  being  merely  the  persons  who  compose  it,  this 
rule  is  simply  an  aj^plication  of  the  general  principle  that 
all  the  persons  Avitli  whoni  a  contract  is  made,  mnst  join 
in  an  action  for  the  breach  of  it  (s). 

The  rule  is  modified  by  the  existence  of  dormant  and 
nominal   partners. 

A  dormant  partner  is  a  jyerson  wlio  does  not  appear  to  A  donnant 
he  a  partner,  hut  is  so,  and  occupies  the  position  of  an  J^^'^'^®^- 
undisclosed  principal  (t),  and  therefore  always  may,  and 
never  need  (u)  join  m  an  action  on  a  contract  made  vdih 
the  firm. 

The  firm  of  M.  &  Co.  consists  of  A.,  B.,  and  C,  of 
whom  A.  and  B.  are  known  partners,  and  C.  a  dormant 
partner.  If  a  contract  is  made  either  with  the  firm  of 
M.  &  Co.,  or  with  A.  on  behalf  of  the  firm  of  M.  &  Co., 
an  action  for  the  breach  thereof  may  be  brought  either  by 
A.  and  B.,  or  by  A.,  B.,  and  C. 

A   nominal  partner   is  a  person  ivlw  appears  to  he  a  A  nominal 
partner,  hut  is  not  so.     He  sometimes  must,  and  some-  P''^'^^"^'"- 
times  need  not,  join  m  an  action  on  a  contract  made  with 
the  firm. 

1st.  If  a  contract  is  made  expressly  with  a  real  and 
with  a  nominal  partner,  they  must  jom  in  suing  on  it  (x). 

(s)  See  KiilelS.  Bullen,  Pleadings,  3rd  ed.,  n.  (a),  227.  See  Phelps 
V.  Lyle,  10  A.  &  E.  113  ;  Garrett  y.  Handley,  3  B.  &  C.  462  ;  Teed  v. 
Ehvorthy,  14  East,  210.     1  Lindley,  Partnership,  2nd  ed.,  477. 

(t)  See  Rule  17.     Exception  5.     Cothay  v,  Fennell,  10  B.  &  C.  671, 

(u)  1  Lindley,  Partnership,  2nd  ed.,  476,  477.  Phelps  v.  Lyle,  10  A.  & 
E.  113  ;  Leveck  v.  Shafto,  2  Esp.  468. 

(.x)  Guidon  v.  Rohson,  2  Camp.  302.  Compare  Teed  v.  Ehvorthy,  14 
East,  210, 
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PARTNEP.p.  2ndly.  Prima  facie  a  nominal  partner  ought  to  join  in 
suing  on  any  contract,  whether  express  or  implied,  made 
with  the  firm ;  for  an  agreement  with  the  firm  is  prima 
facie  an  agreement  with  the  persons  who  apparently  make 
up  the  firm.  But  if  it  be  distinctly  shown  that  a  person 
who  is  apparently  the  member  of  a  firm  is  in  reality  not 
so  (i.  e.,  that  he  is  merely  a  nominal  partner),  a  contract 
made  with  the  fii'm  is  not  in  reality  made  with  him,  and 
he  need  not  join  in  suing  upon  it  (?/). 

3rdly.  It  is  an  open  question  whether  a  nominal  partner 
can  join  in  cases  in  which  it  has  been  estabhshed  that 
there  is  no  necessity  for  his  joining  (z).    As  a  mis-joinder  (a) 
is  a  much  less  serious  error  than  a  non-joinder  of  plain- 
tiffs, a  nominal  partner  should,  as  a  matter  of  prudence, 
join  in  all  actions  on  contracts  made  with  the  firm. 
Partner  not       A  partner  or  member  of  an  unincorporated  company 
coutricts      cannot  join  in  suing  on  any   contract  made  before    he 
made  joined  the  firm  or  compan}^  (b),  since  he  was  not  one  of 

joined  the  parties  with  whom  the  contract  was  made. 

^^™-  He  can,  indeed,  sue  on  a  bill  or  note  transferable  by 

deliver}'^,  which  was  given  to  the  firm  before  he  became  a 
member  of  it ;  for,  in  such  a  case,  the  plaintiffs  sue,  not 
as  partners,  or  as  the  persons  with  whom  the  contract 
was  made,  but  as  being  the  holders  of  the  bill  or  note  (c). 
Suppose,  agam,  that  a  debt  is  due  to  the  firm  of  A.  & 
B.,  and  that  C.  joins  them  as  partner ;  A.,  B.,  and  C.  may 
sometimes  sue  X.,  the  debtor,  for  the  debt  due  to  the  old 
firm  of  A.  &  B.  But  they  can  do  this  only  when  X.  has 
either  expressly  or  by  his  conduct  contracted  to  pay  to 
the  new  firm  of  A.,  B.,  &  C.  the  debt  due  to  the  old  firm 

(l/)  Compare  Teed  v.  Ehoorlluj,  14  East,  210,  with  Kell  v.  Nainhy,  10 
B.  &  C.  20. 

(z)  See  ill  the  affirmative,  Collyer,  Partnership,  467  ;  in  the  negative, 
1  Lindley,  Partnership,  2nd  ed.,  479.  Compare  Bond  v.  Pittard,  3  M.  & 
W.  357. 

(a)  See  Chapter  XXXIV. 

(&)  Wilsford  V.  Wood,  1  Esp.  182  ;  Ord  v.  Portal,  3  Camp.  239. 
1  Lindley,  Partnership,  2nd  ed.,  489,  490. 

(c)  Ibid.,  490. 
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of  A.  &,  B.    A.,  B.,  and  C,  tlierefoi'e,  sue,  not  in  respect    partners. 
of  the  debt  due  to  A.  and  B.,  but  in  respect  of  a  new 
contract  made  with  A.,  B.,  and  C.  after  C.  joined  the 
firm  (d). 

A  retired  partner  or  member  of  an  unincorpo-  Partner 
rated  company  must  sue  on  every  contract  made  whilst  on  a.n- 
he  was  a  partner  of  the    firm  or  member  of  the   com-  ^^^'^^^ 

,  ,  made  while 

pany  (c).  member 

of  firm. 

Exceptimi. — One   partner  must  or  may  sue   alone  on  contracts  Exception. 

made  with  him  on  behalf  of  the  firm  in  the  same  cases  in  which         

an  agent  must  or  may  sue  on  contracts  made  with  him  on  behalf  f^^^'*°®'' 

of  his  principal  (/).  alone  where 

Each  partner  is  an  agent  of  his  co -partners  within  the  sues  instead 
scope  of  the  partnership  business.  Hence,  he  must  sue  °f  P"°' 
alone  on  contracts  made  with  the  firm  (his  principals)  in 
cases  in  which  an  action  must  be  brought  in  the  name  of 
an  agent,  and  cannot  be  brought  in  the  name  of  a  prin- 
cipal. He  must  sue  alone  when  he  is  contracted  with  by 
deed  in  his  own  name  (</)  when  he  is  made  the  party  to  a 
bill  of  exchange,  &c.  {h),  or  where  the  right  to  sue  uj^on  a 
contract  is,  by  the  terms  or  circumstances  of  it,  expressly 
restricted  to  one  of  several  partners  (i). 

A  partner,  again,  may  sue  alone  where  a  contract  is 
made  with  him  in  his  own  name.  In  tliis  case  either  the 
partner  with  whom  the  contract  apj^ears  to  be  made  may 

{(l)  Moore  v.  Bill,  Pealce,  Add.  Cases,  10;  1  Liudley,  Partnership, 
2nd  ed.,  491. 

(e)  Dobbin  v.  Foster,  1  C.  &  K.  323. 

(/)  See  Rule  17.     Exceptions  1—7,  pp.  134—140,  ante. 

(g)  Rule  17.     Exception  1. 

(h)  Ibid.  Exception  2.  Compare,  however,  as  to  the  difference 
between  bills  indorsed  in  blank,  on  which  any  holder  may  sue,  and  bills 
specially  indorsed,  on  which  the  persons  named  as  drawers,  indorsees,  &c., 
must  sue.  Laio  v.  Parncll,  29  L.  J.  17,  C.  P.  ;  7  C.  B.,  N.  S.,  282; 
Machell  v.  Kinncar,  1  Stark.  499  ;  Guidoii  v.  Bobson,  2  Camp.  302  ; 
Baivden  v.  HoiccJl,  3  M.  &  G.  638  ;  Phelps  v.  Lyle,  10  A.  &  E.  113  ; 
1  Lindley,  Partnership,  2nd  ed.,  474. 

(i)  Rule  17.  Exception  3.  Mcas  v.  De  la  Cour,  1  M.  &  S.  349. 
Compare  JRobson  v.  Drummond,  3  B.  &  Ad.  303 ;  Humble  v.  Hunter,  12 
Q.  B.  310  ;  17  L.  J.  350,  Q.  B. 
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PARTNERS,  sue  as  being  the  party  to  it,  or  the  whole  firm  may  sue  as 
being  the  persons  really  interested  in  it  (/).  The  prin- 
ciple, in  short,  to  be  kept  firmly  in  mind  is,  that  each 
l^artner  being  an  agent  for  the  firm,  the  question,  whether 
he  must  or  nia}^  sue  without  joining  his  co-partners,  is  in 
reahty  nothing  but  the  inquuy,  whether  an  agent  must  or 
may  sue  on  a  contract  made  with  liim  on  behalf  of  his 
principal. 
Set-off.  Set-ojf. — Debts   due   from  one  partner.  A.,  cannot  be 

set  off  against  debts  due  to  the  firm.  A.,  B.,  and  C,  nor 
can  debts  due  from  the  firm.  A.,  B.,  and  C,  be  set  off 
against  debts  due  to  one  partner  A.  (k). 

Tliis  principle  is  subject  to  exceptions. 

The  first  is,  that  where  one  i^artner  is  or  has  become 
{e.  g.,  by  the  death  of  his  co-partners)  the  only  per- 
son capable  of  suing  for  a  debt  due  to  the  firm,  the 
debtor  can  set  off  a  debt  due,  not  from  the  firm,  but 
from  the  partner  individually.  A.,  for  example,  is  the 
only  surviving  partner  of  the  finn  of  A.,  B.,  and  C. ; 
A.,  therefore,  has  become  the  only  person  who  can 
sue  for  debts  due  to  the  firm  (?).  X.,  the  debtor, 
can,  in  an  action  by  A.,  set  off  debts  due  to  him, 
not  from  the  firm  of  A.,  B.,  and  C,  but  from  A.  in- 
dividually {m). 

The  second  is,  that  if  the  firm  have  allowed  one  of 
the  partners,  A.,  to  enter  into  a  contract  as  if  he 
were  the  only  person  wdth  whom  the  contract  w^as 
made,    X.,    the    other    contracting    party,    may    set    off 

ij)  Skinnrr  v.  Stocks,  4  B.  &  Aid.  437  ;  Garrett  v.  Eandlcy,  4  B.  &  C. 
664  ;  Cothay  v.  Fenndl,  10  B.  &  C.  671  ;  Alexander  v.  Barker,  2  C.  &  J. 
133.     See  Rule  17.     Exception  4. 

(k)  Owen  v.  Wilkinson,  5  C.  B.,  N.  S.,  526  ;  28  L.  J.  3,  C.  P.  A  debt 
due  from  partners  on  a  joint  and  several  obligation  {e.  g.,  a  promissory 
note),  may  always  be  treated  as  a  debt  due  from  each  of  the  ])artners 
separately.  Hence,  if  A.  bring  an  action  for  a  debt  due  to  him  indivi- 
dually, a  debt  due  from  A.,  B.,  and  C.  on  their  joint  and  several  promissory 
note  may  be  set  off  against  A.'s  claim.  1  Lindley,  Partnership,  2nd  ed., 
516,  517. 

(0  See  Rule  16. 

(to)  French  v.  Andrcule,  6  T.  R.  582  ;  SNppcr  v.  Sidstonc,  5  T.  R.  493. 


ON    CONTRACT.  155 

against  the  debt  due  to  tlie  firm  debts  due  to  him  from    partners. 
A.  individually  {n)  (o). 


Rule  22. — One  partner  or  member  of  an  miincor-    Rule  22. 
porated    company   cannot    sue    another   upon   any  Onepart- 

,  /     \       p     1  1  •       ^^^  cannot 

matter  mvolvmg  the  accounts  (j))  01  tlie  partnership  sue  another 

in  respect 
or  company.  ofpartner- 


The  technical  ground  of  this  rule  is,  that,  in  an  action 
on  any  matter  involving  the  partnership  accounts,  all  the 
members  of  the  firm  must  be  either  plaintiffs  or  defend- 
ants ;  and  if,  therefore,  such  an  action  were  brought  by 
or  against  a  partner,  the  same  person  would  apjjear  both 
as  plaintiff  and  as  defendant.  If,  for  example,  A.  were  to 
sue  the  firm  of  A.,  B.,  and  C,  for  the  price  of  work  and 
labour  done  for  it  (q),  for  a  share  of  the  profits  (r),  on  a  bill 
accepted  in  the  name  of  the  firm  (.s),  or  for  money  which 
he  had  been  compelled  to  pay  for  the  firm  (t),  the  action 
would  be  an  action  brought  by  A.  against  A.,  B.,  and  C, 
i.  e.,  A.  would  be  both  plaintiff  and  defendant ;  and,  as 
ah'eady  pointed  out  (u),  the  same  j^erson  cannot  occup}^ 
at  once  the  position  both  of  plaintiff  and  of  defendant. 
On  the  same  ground,  if  A.  is  a  partner  in  two  firms  {e.g., 
A.,  B.,  &  C,  and  A.,  X.  &  Y.),  neither  firm  can  sue  the 

{n)  Gordon  v.  Ellis,  2  C.  B.  821  ;  15  L.  J.  178,  C.  P.  ;  Ramazotti 
V.  Boivring,  7  C.  B.,  N.  S.,  851.  See  1  Lindley,  Partnership,  2nd  ed., 
514—520. 

(o)  "  If  a  partner,  being  indebted  to  a  per.son  who  is  indebted  to  the 
firm,  agrees  with  him  that  one  debt  shall  be  set  off  against  tlie  other,  and 
the  two  settle  their  accounts  together  on  this  footing,  the  firm  is  bound  by 
this  transaction,  and  the  debt  owing  to  it  is  extinguished."  Ibid.  517. 
Wallace  v.  Kelsall,  7  M.  &  W.  264. 

{]})  Smith,  Mercantile  Law,  7th  ed.,  34,  35;  2  Lindley,  Partnership, 
2nded.,  878—883. 

(q)  Holmes  v.  Uiggins,  1  B.  &  C.  74. 

(r)   Bovill  y.  Hammond,  6  B.  &  C.  149. 

(s)  Neale  v.  Tiirton,  4  Bing.  149. 

(t)  Sadler  v.  Nixon,  5  B.  &  Ad.  936. 

(u)  See  Rule  5. 
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PARTNERS,  other  on  a  contract  made  between  them  (x),  nor,  after 
A.'s  death,  can  either  firm  sue  tlie  other  on  a  contract 
made  between  them  whilst  he  was  a  partner  in  both  {y) ; 
nor  if  the  firm  of  A.,  B.,  &  C.  become  mdebted  to  M., 
and  M.  dies,  leaving  A.  his  executor,  can  A.,  even  as 
executor,  bring  an  action  for  the  debt  due  to  M.  (z). 
Companies  Comjianics  empowered  to  sue. — These  companies  are 
empowererl  jj^g^.g^y  partnersliips  endowed  \di\\  the  right  of  suing  and 
being  sued  in  the  name  of  a  public  officer. 

If  this  officer  {e.  g.,  the  secretary)  represents  each  of 
the  members  of  the  company,  he  can  no  more  sue  a 
member  than  one  partner  can  sue  another,  since  he  repre- 
sents as  much  the  person  sued  as  the  person  suing,  and 
therefore  would  occupy,  in  an  action,  the  position  at  once 
of  plaintiff  and  of  defendant  (a) . 

Modern  Acts  of  Parhament  generally  make  the  officer 
the  representative  of  the  company,  as  distinguished  from 
its  members.  A\Tiere  this  is  done,  legal  proceedings 
between  the  pubhc  officer  and  indi^ddual  members  are  as 
unobjectionable  as  proceedings  between  incorporated  com- 
panies and  their  shareholders  (b). 

There  is,  however,  great  difficulty  in  the  way  of  an 
action  by  a  shareholder  against  an  unincorporated  com- 
pany, at  any  rate,  for  declared  dividends  ;  since,  "  even 
if  the   company  be  empowered   to  sue  and  be   sued  by 


(x)  Moffat  V.  Van  Millingcn,  2  B.  &  P.  124 ;  Maimvaring  v.  Newman, 
ibid.  120. 

{y)  2  Lindley,  Partnership,  2ud  ed.,  883.  Bosanqtietv.  Wray,  6  Taunt. 
597. 

{z)  Moffat  V.  Van  Millingen,  2  B.  &  P.  121.  The  rule  applies  to 
persons  who  are  partners  in  a  particular  venture. 

(a)  2  Lindley,  Partnership,  2nd  ed.,  858.  HichcnsY.  Congreve,  4  Euss. 
562  ;  McMahon  v.  Upton,  2  Sim.  473  ;  Hughes  v.  Thorpe,  5  M.  &  "W.  656. 

(b)  2  Lindley,  Partnership,  2nd  ed.,  858.  Wills  v.  Sutherland,  4  Ex. 
211  ;  18  L.  J.  450,  Ex.  ;  5  Ex.  980  ;  20  L.  J.  28  Ex.  (Ex.  Ch.) ;  Reddish 
V.  Pimwck,  10  Ex.  213  ;  Sinith  v.  Goldsworthy,  4  Q.  B.  430  ;  11  L.  J. 
151,  Q.  B.  ;  Chapman  v.  Milvain,  5  Ex.  61  ;  19  L.  J.  228,  Ex.  It  is 
.settled  that  one  public  officer  of  a  banking  company  under  7  Geo.  4, 
c.  46,  is  the  proper  person  to  sue  a  shareholder  for  calls.  2  Lindley,  Part- 
nersliip,  2nd  ed.,  858. 
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a  public  officer,  and  an  action  by  a  shareholder  against    partners. 
him  for  a  dividend  declared  and  payable  might  possibly 
lie,  there   would  be  very  great,   not  to    say   insuperable 
difficulties    in   executing    a   judgment    obtained  by    the 
plaintiff  in  such  an  action  "  (c). 

The  rule,  it  must  be  remembered,  has  no  application 
to  actions  by  one  partner  against  another,  in  respect  of 
matters  unconnected  with  the  partnership  business  (d). 

The  rule,  again,  has  no  application  to  persons  who  are 
not  actually  partners. 

Hence,  actions  are  constantly  brought  on  agreements 
for  partnership.  If,  for  example,  the  member  of  a  firm 
agrees  to  introduce  a  stranger,  an  action  lies  for  a  breach 
of  the  contract  (e). 

Exception  1. — "^liere  there  is  an  agreement  wliich,  though  re- 
lating to  partnershij)  business,  can  be  treated  as  separate  and 
distinct  from  other  matters  in  question  between  the  partners. 

Under  tliis  exception,  which  includes  many  different 
cases,  a  partner  may  often  sue  his  fellow  j)artners. 

Thus  an  action  can  be  brought  by  one  partner  against 
another  for  the  breach  of  a  covenant  or  express  agree- 
ment entered  into  by  his  co -partner,  not  by  the  firm, 
with  him  (/).  He  can  again  maintain  an  action  against 
his  co-partners  for  the  non-performance  of  a  written 
agreement  to  render  accounts  and  divide  profits  (g),  for 
rent  covenanted  to  be  paid  (li),  or  for  not  indemnifying 
him  against  a  debt  (i),  and  he  can  often  sue  his  co- 
partners on  a  bill  of  exchange. 

(c)  2  Lindley,  Partnership,  2Ld  ed.,  888,  889.  The  difficulty  as  to  exe- 
cuting the  judgment  seems  to  apply  to  all  actions  against  an  unincor- 
porated company  by  a  shareholder. 

{d)  2  Lindley,  Partnership,  2nd  ed.,  873,  875. 

(e)  McNcillv.  Rcid,  9  Bing.  68  ;  Gale  v.  Leckie,  2  Stark.  107  ;  Andrews 
V.  Garstin,  10  C.  B.,  N.  S.,  444  ;  31  L.  J.  15,  C.  P.  Compare  Lindley, 
Partnership,  2nd  ed.,  863,  864. 

(/)  See  Lindley,  Partnership,  2ud  ed.,  869,  870  ;  Bullen,  Pleadings, 
3rd  ed.,  229. 

{cj)  Otvslon  V.  0(jle,  13  East,  538. 

(h)  Bedford  v.  BriMon,  1  B.  N.  C,  399. 

(0   Want  V.  Recce,  1  Bing.  18  ;  2  Lindley.  Partnership,  2nd  ed.,  870. 
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pARTyiiRs.  If  a  bill  or  note  is  given  to  A.  by  liis  partners,  B.  and 
C,  in  such  a  form  as  not  to  bind  the  firm,  but  to  bind  B. 
and  C,  A.  can  sue  them  on  the  bill,  even  though  it  had 
reference  to  a  partnership  transaction  ;  for  A.  is  acknow- 
ledged by  the  bill  to  have  a  claim  against  B.  and  C,  in- 
dej^endent  of  any  claim  which  they  have  against  him  (A)  ; 
but  if  a  bill  is  accepted  in  such  a  manner  as  to  bind 
the    fii'm,    a   partner    cannot    sue    his    co-partners    upon 

A  partner  further  can  sue  his  co-partner  for  a  breach 
of  a  contract  to  furnish  capital  (m),  or  for  not  contri- 
buting the  share  wliich  he  had  agreed  to  contribute  to 
the  partnership  expenses  (n),  and  can  bring  an  action 
against  his  fellow-partners,  where  the  partnership  has 
been  dissolved,  and  it  has  been  agreed  that  they  should 
take  his  share  of  the  partnership  property  at  a  certain 
value,  for  the  amount  of  the  valuation  (o) ;  for  a  final 
balance  struck  after  a  statement  of  accounts  (^)) ;  for 
money  received  to  his  use  (q),  or  for  money  of  his  ovm 
placed  in  their  hands  for  a  specified  partnership  purpose, 
and  no  other,  and  misappHed  (r).  So,  he  can  sue  them 
on  an  agreement  to  indemnify  him  in  respect  of  some 
particular  transaction  (.s),  and  for  contribution  in  resjject 
of  a  particular  loss  (t). 

(k)  Ncalc  V.  Ihirton,  4  Biug.  149,  E.sp.  judgment  oi  Best,  C.  J.,  151  ; 
Heywood  v.  Watson,  4  Bing.  496;  Beccham  v.  Smith,  E.  B.  &  E.  442  ;  27 
L.  J.  257,  Q.  B.,  esp.  judgment  oi  Cromjiton,  J.,  260. 

(I)  Nealc  V.  Turton,  4  Biug.  149,  151  ;  Moffat  v.  Van  Mill ingen,  2  B. 
&  P.  124.     Byles,  Bills,  8th  ed.,  38,  39. 

(?/!,)  Hesketh  v.  Blandiard,  4  East,  144. 

{n)  Brown  v.  Tapscott,  6  M.  &  W.  119  ;  French  v.  Styring,  2  C.  B., 
N.  S.,  357  ;  26  L.  J.  181,  C.  P.,  Esp.  judgment  of  CocMwra,  C.  J.  ;  2  C.  B., 
N.  S.,  364,  365  ;  26  K  J.  183,  C.  P.  ;  Ehjic  v.  Webster,  5  M.  &  W.  518 

(o)  Jackson  v.  Stoplierd,  Cr.  &  M.  361. 

{p)  Moravia  v.  Levy,  2  T.  R.  483  ;  Foster  v.  AUanson,  2  T.  Iv.  479. 

{q)  Graham  v,  Robertson,  2  T.  R.  282. 

()•)  Wright  v.  Hunter,  1  East,  20. 

(s)  Coffee  V.  Brian,  3  Bing.  54. 

(0  Sedgwick  v.  Daniell,  2  H.  &  N.  319  ;  27  L.  J.  116,  Ex.  For  cases 
in  which  partner  may  sue  his  fellow-parluer,  see  2  Lindley,  Partnership, 
2nd  cd.,  868—876. 
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Exception  2. — Where  the  matters  in  respect  of  wliich  an  action  is    partners. 
brought  are  connected  with  the  i^artnorshiii  business  only  through  ' 

the  wrongful  act  of  the  partner  sued  (»).  connected 

Where    one   i)artnei'    received    money   to    the    use    of  nersliiir  " 
another  and  paid  it  to  the  firm,  it  was  held  that  he  might  business 

1  1     p       1  11111  tlirough 

be  sued,  tor  he  was  bound  to  hand  the  money  over  to  his  wrongful 
co-partner  {x) ;  and  so  where  a  partner,  in  fraud  of  his  ^^^?^ 

^  _  *■  '  partner. 

co-partners,  gave  a  note  in  the  name  of  the  firm  for  a 
private  debt  of  his  own,  and  his  co-partners  were  com- 
pelled to  pay  the  note,  he  was  held  liable  to  them  for  all 
which  they  had  been  compelled  to  pay  {y) ;  since,  "  if 
a  person  who  owes  a  debt  to  A.  by  any  contrivance 
causes  B.  to  pay  it,  the  action  for  money  paid  will 
lie  to  recover  back  the  amount,  and  the  machinery  by 
which  the  mischief  was  brought  about  is  utterly'  imma- 
terial "  {z). 


Rule  23. — Actions    for    breaches    of    contracts    Rule  23. 
made  with  a  firm  must  be  brought : —  Who  to  sue 

-i       r\  ^  ^         ^  n        -i  n  °''  bank- 

1.  Un    the     bankruptcy    01    the    nrm,    by    the  mptcyof 
Trustee  (a)  or  Trustees  of  the  bankrupts  {b).  ^'"  "'^^^" 

2.  On  the  bankruptcy  of  one  or  more  partners, 
by  the  solvent  partners,  together  with  the  Trustee 
or  Trustees  of  the  bankrupt  partner  or  partners. 

The  expression  "  banla'uptcy  of  a  firm  "  means  nothing  Bank- 

ruptcy 

(u)  2  Lindley,  Partnership,  2i)d  ed.,  873.  of  fi™»- 

(x)  Smith  V.  Barrow,  2  T.  E.  476. 

(2/)  Cross  V.  Cheshire,  7  Exch.  43  ;  21  L.  J.  3,  Ex. 

{z)  Ibid.,  per  Pollock,  C.  B.  Conf.  Heilbut  v.  Nevill,  L.  R.  4  C.  P. 
354. 

(ffi)  The  term  "the  trustee"  is  substituted  by  the.  Bankruptcy  Act, 
1869,  for  the  expression  "assignee  in  bankruptcy."  AVhenever  a  trustee 
in  bankruptcy  is  referred  to,  he  is,  to  distinguish  him  from  an  ordinary 
trustee,  described  as  the  Trustee. 

{b)  Partners,  like  other  persons,  can,  of  course,  after  bankruptcy,  bring 
actions  in  which  they  sue  merely  as  trustees  for  other  people.  Sec 
Chapter  IX.,  jJusL 
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PARTNKRS. 


Bank- 
nipiey  of 
one  or 
more  pail.- 
ners. 


more  than  the  banki-uptcy  of  all  the  persons  who  make 
up  the  firm. 

If  all  the  partners,  A.,  B.,  and  C,  are  bankrupt,  any 
action  which  but  for  the  bankruptcy  would  have  been 
brought  in  their  names,  and  therefore  any  action  on  a 
contract  with  the  firm,  must  be  brought  by  the  Trustee  or 
Trustees  of  the  bankrupts. 

The  property  of  the  different  banki'upts  will  generally, 
under  the  Bankruptcy  Act,  1869  (c),  vest  in  the  same 
Trustee ;  but  if  a  separate  Trustee  should  be  appointed 
for  each  of  the  partners,  all  the  Trustees  must  join  in  an 
action  on  contracts  with  the  partnership  (d). 

The  effect  of  the  banki-uptcy  of  one  partner  is  to 
dissolve  the  firm,  both  as  regards  the  banki-upt  and  as 
regards  the  partners  inter  se,  and  to  make  the  Trustee  a 
tenant  in  common  (not  a  co-partner)  with  the  solvent 
partners  of  all  the  partnership  property  (<?).  Hence  any 
action  which  but  for  the  bankruptcy  of  one  of  the  part- 
ners, C,  w^ould  have  been  brought  by  A.,  B.,  and  C, 
must  after  his  banla'uptcy  be  brought  in  the  names  of 
A.  and  B.,  the  solvent  partners,  and  the  Trustee  of 
the  bankrupt  C.  (/).  It  should  further  be  noticed  that 
owing  to  the  legal  fiction  by  which  the  title  of  the  Trustee 
dates,  not  from  the  time  of  C.'s  being  adjudicated  a 
bankrupt,  but  from  the  time  of  the  commission  of  an  act 
of  bankruptcy  (g),  it  may  happen  that  A.,  B.,  and  the 
Trustee,  can  bring  an  action  where  A.,  B.,  and  C.  could 
not  have  sued  (//). 

The  Bankruptcy  Act,  1869,  enables  the  Trustee,  sub- 
ject to  certain  conditions,  to  use  the  names  of  the  solvent 
partners  if  they  are  unwilling  to  bring  an  action  (i).     If, 


(c)  32  &  33  Vict.  c.  H,  s.  102. 

(d )  Hancock  v.  Hayicood,  3  T.  E.  433,  435. 

(e)  2  Liudley,  Partnership,  2ikI  ed.,  1100,  1101,  1118,  1119. 

(/)  Eclchardt  v.    Wilson,   8  T.    R.   140  ;  Thouiasoa  v.   Frcre,   10  East, 
418  ;  Graham  v.  Robertson,  2  T.  R.  282. 
{cj)  Bankruptcy  Act,  18(59,  s.  11. 
(h)  Heilbul  v.  Ncvill,  L.  i\.  4  C.  P.  354. 
{i)  32  &  33  Vict.  c.  71,  s.  105. 
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on  the  other  hand,  the  Trustee  declines  to  join  in  an   partners. 
action,  the  solvent  partners  may  use  his  name  upon  in- 
demnifying him  (A). 

Unincorporated  Companies. — If  a  company  which  is  Unincor- 
empowered  to  sue,  &c.,  is  being  wound  up,  actions  may  po''^*^^^ 
be  brought  in  the  name  of  the  officer  empowered  to  sue. 
If  a  company  not  empowered  to  sue,  &c.,  is  being  wound 
up,  it  will  probably  be  registered  for  that  purpose  under 
the  Com23anies  Act,  1862  {I).  In  this  case  an  action 
may  be  brought  either  in  the  name  of  the  official  liqui- 
dator, or  in  such  other  name  as  the  court  may  direct  {in). 

"  The  doctrine  that  by  the  bankruptc}-  of  one  member 
of  a  firm  the  whole  firm  is  dissolved,  is  not  it  seems 
applicable  to  mining  partnerships  {n) ;  and  although  the 
bankruptcy  of  a  shareholder  in  an  unincorporated  com- 
l^any  with  transferable  shares  may  dissolve  the  company 
as  to  him  (o),  it  is  conceived  that  such  bankruptcy  does 
not  dissolve  it  as  to  the  other  shareholders  inter  se"  {p) ; 
and  though  the  Trustee  becomes,  on  the  bankruptcy  of  a 
shareholder,  entitled  to  his  shares,  he  does  not  become 
by  the  mere  banla'uptcy  a  shareholder  {q). 

It  would  seem  that  on  the  bankruptcy  of  a  member  of 
an  unincorporated  company,  provided  it  be  one  not  em- 
powered to  sue  by  an  officer,  actions  on  contracts  made 
before  the  bankrujitcy  should  be  brought  in  the  name  of 
the  solvent  members  and  of  the  Trustee  {r). 

(k)  Whitehead  v.  Hughes,  2  D.  P.  C.  258  ;  2  LiiuUey,  Partnership,  2iid 
ed.,  1119. 

(l)  Companies  Act,  1862,  s.  180;  2  Lindley,  Partnership,  2ud  ed.,  1219. 

(m)  Companies  Act,  1862,  s.  203  ;  2  Lindlej%  Partnership,  2nd,  ed., 
1274,  1275. 

(n)  Ex  parte  Broadbent,  1  Mont.  &  A.  638. 

(o)  GreenshiehVs  Case,  2  De  G.  &  S.  559. 

(p)  2  Lindley,  Partnership,  2nd  ed.,  1101. 

{q)  Ibid.     Conf.  Bankruptcy  Act,  1869,  s.  23. 

{)•)  But  see  Bankruptcy  Act,  1869,  s.  23. 
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Rule  24. 
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of  one 
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brought  by 
survivor. 


Rule  24. — On  the  deatli  of  a  partner,  the  surviv- 
mg  partners  and  ultimately  the  last  survivor,  or  his 
representative,  must  sue  on  contracts  made  with  the 
firm. 

A.,  B.,  and  C,  are  partners,  C.  dies,  an  action  on  any 
contract  made  with  the  firm,  i.  e.,  with  A.,  B.,  and  C, 
must  be  brought  by  A.  and  B.,  and  the  representatives 
of  C.  cannot  join  (s). 

The  same  rule  appears  to  hokl  good  with  regard  to 
unincorporated  companies,  supposing  of  course  that  these 
companies  are  not  empowered  to  sue  by  a  pubhc  officer. 


(s)  See  Rule  16. 


CHAPTER  VIL 

— ♦ — 

CORPORATIONS  AND  INCORPORATED  BODIES. 

Rule  25. — A  corporation,  or  incorporated  body,    corpora- 
tions. 
must  sue  m  its  corporate  name.  — -7— 

A  corporation  is   a  fictitious  person,  created  by  law,   ^o^Tora- 

,         ,  ,       .  ,  .  .  .    ,  '  tion  sues 

and  endowed  -^itn  a  capacity  to  acquu-e  rights  and  incur  incorporate 

obligations  as  a  means  to  the  end,  for  the  attainment  of  ^^°^®" 
which  the  corporation  is  created.  It  may,  and  generall}^  corijora- 
does,  consist  of  a  number  of  individual  members,  but  the  *^°°- 
rights  and  obligations  of  these  indi\'iduals  are  not  the 
same  as  the  rights  and  obligations  of  the  corporate 
bod}'  (rt).  The  fundamental  distinction,  therefore,  be- 
tween a  partnership  and  a  coi-poration  or  company  is, 
that  while  the  firm  of  M.  and  Co.  is  nothing  but  A.,  B., 
and  C  who  compose  the  firm,  a  corporation — e.g.,  the 
Royal  Miners'  Co.  (Limited), — is  totally  distinct  from 
A.,  B.,  and  C,  the  members  of  the  company.  It  follows, 
that  while  a  firm  must  sue  in  the  names  of  the  individual 
members,  a  corporation  or  company'  must  sue  in  its 
corporate  name  (h).  It  is  an  illustration  of  the  true 
character  of  a  corporation  that  its  existence  is  unaffected 
b}'  the  retirement,  death,  &c.,  of  the  indi^ddual  members 
of  it,  and  that  a  corporation  can  sue  and  be  sued  by  its 
own  members. 

(a)  Even  in  the  case  of  a  corporation  sole,  e.g.,  a  bishop,  the  rights  of 
the  corporation  are  distinct  from  the  rights  of  the  person  who  constitutes 
the  corporation.  1  Lindley,  Partnership,  2nd  ed.,  4.  Bradshaiu  v.  Bank 
of  Upper  Canada,  L.  R.  1  P.  C.  479  ;  Metropolitan  Saloon  Co.  v.  Hawlcins, 
28  L.  J.  201,  Ex.  ;  4  H.  &  N.  87. 

{h)  2  Lindley,  Partnership,  2ud  ed.,  888. 

M  2 


164 


PLAINTIFFS   IN   ACTIONS 


CORPOKA- 
TIONS. 

Rule  26. 

Corpora- 
tion cannot 
sue  on  con- 
tract not 
under  seal. 


Corpora- 
tion can 
contract 
by  deed 
only. 


Rule  26. — A  corporation,  or  incorporated  body, 
cannot  sue  on  a  contract  not  under  seal  (c). 

A  corporation  cannot  sue  on  any  contract  not  under 
seal,  because  a  corporation  cannot,  as  a  general  rule, 
(subject,  however,  to  exceptions  which  have  now  grown 
larger  than  the  rule  itself  (f?)  ),  enter  into  any  contract, 
binding  either  upon  the  other  party  to  the  agreement, 
or  upon  the  corporation,  except  imder  its  corporate 
seal. 

"  The  rule  of  law  requiring  contracts  entered  into  by 
corporations  to  be  generally  entered  into  under  seal  and 
not  by  parol,  appears  to  be  one  by  no  means  of  a  mereh^ 
technical  character  ....  The  seal  is  required  as  authen- 
ticating the  concurrence  of  the  whole  body  corporate  : 
....  either  a  seal  or  some  substitute  for  a  seal,  which 
by  law  shall  be  taken  as  conclusively  evidencing  the  sense 
of  the  whole  body  corporate,  is  a  necessity  inherent  in 
the  very  nature  of  a  corporation  "  (e). 

Hence,  an  agreement  to  supply  a  mining  company 
with  iron  bars  (/),  a  contract  with  a  water  company  to 
supply  iron  pipes  (g),  an  engagement  by  a  corporation  to 
pay  an  increased  salary  to  a  town  clerk  (h),  to  pay  for 
work  done  in  building  a  workhouse  (?'),  and  many  other 
agreements  by  corporations  (A')  have  been  held  invalid, 
because  not  made  under  seal. 


(c)  Bacon,  Abr.,  Coiyorations,  E.  3. 

{d)  South  of  Ireland  Coll.  Co.  v.  Waddle,  L.  R.  3  C.  P.  474,  jiidgmeut 
of  Montague  Smith,  J. 

(e)  Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W.  823,  judgment  of  Rolfe,  B. 
See  also  Arnold  v.  Mayor  of  Poole,  4  M.  &  G.  860  ;  12  L.  J.  97, 
C.  P. 

(/)  C'opi'er  Miners'  Co.  v.  Fox,  16  Q.  B.  229  ;  20  L.  J.  174,  Q.  B. 

(</)  East  Lo7idon  Water  Works  Co.  v.  Bailey,  4  Bing.  283. 

(/i)  R.  V.  Mayor  of  Stamford,  6  Q.  B.  433. 

(i)  Lamprell  v.  Billericay  Union,  3  Ex.  283  ;  18  L.  J.  282,  Ex. 

{k)  Paine  v.  Strand  Union,  8  Q.  B.  326 ;  Arnold,  v.  Mayor  of  Poole,  4 
M.  &  G.  860  ;  Diggle  v.  London  and  Blackwall  Rail.  Co.,  5  Ex.  442  ; 
19  L.  J.  308,  Ex. 
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Exception  1. — ^Where  a  corporation  enters  into  a  contract  con-      corpora- 
cerning  matters  necessarily   incidental    to   the   piu'poses   of    the        tions. 
business  of  the  corporation.  Excentions. 

A    corporation    can   sue  (Z)    on    contracts    relating   to   Contract 
matters   of  the  corporation,  since,   "it  is  now  perfectly  ?°  matters 
established  by  a  series  of  authorities  that  a  corporation  to  business. 
may  with   respect  to  those    matters  for  which  they   are 
expressly  created,  deal  without  seal.     This  principle  is 
founded  on  justice    and   public  convenience,    and   is  in 
accordance  mth  common   sense  "  (??i).     This   exception, 
though  specially  applicable  to  bodies  constituted  for  the 
sake  of  trade  (/i),  and  though  it  has  been  considerably 
extended  in  order  to  meet  their  convenience  (o),  appears, 
in  principle,  to  apply  to  all  corporations. 

It  is  often  difficult  to  decide  whether  a  given  contract 
falls  within  the  rule  or  the  exception.  A  contract,  for 
example,  with  a  company  incorporated  for  the  working 
of  collieries  to  supply  them  with  a  pumping-engine  has 
been  held  valid,  though  not  under  seal  {])).  So  has  an 
agreement  to  supply  a  steam-boat  company  with  pro- 
visions (g),  and  an  agreement  by  the  same  company  for 
the    carriage   of   a  passenger  (r).     Again,    on    the    same 


(?)  A  corporation's  right  to  sue  is,  subject  to  very  slight  exceptions, 
strictly  correlative  to  its  liability  to  be  sued,  i.e.,  it  can  be  sued  on  con- 
tracts on  which  it  can  sue,  and  vice,  versa  ;  and  cannot  be  sued  on  contracts 
on  which  it  cannot  sue,  and  vice  versa.  It  is,  therefore,  convenient  to 
introduce,  as  exemplifications  of  the  general  rule,  and  the  exceptions  to  it, 
cases  which  directly  refer  only  to  a  corporation's  liability  to  be  sued. 

(m)  Australian  Royal  Mail  Co.  v.  Marzetti,  11  Exch.  234  ;  per  Pollock, 
C.  B. 

(n)  Clarke  v.  Cuckfidd  Union,  1  Bail.  C.  C.  86,  judgment  of  Wiglii- 
man,  J. 

(o)  Henderson  v.  Australian  Roijal  Mail  Co.,  5  E.  &  B.  409  ;  24  L.  J. 
322,  Q.  B.  ;  South  of  Ireland  Colliery  Co.  v.  Waddle,  L.  E.  3  C.  P.  474, 
judgment  of  Montague  Smith,  J. 

(p)  South  of  Ireland  Colliery  Co.  v.  Waddle,  L.  E.  3  C.  P.  463  ;  37 
L.  J.  211,  C.  P. 

(q)  Australian  Royal  Mail  Co.  v.  Marzetti,  11  Exch.  228  ;  24  L.  J. 
273,  Ex. 

(r)  Hendersons,  Australian  Royal  Mail  Co.,  5  E.  &  B.  409;  24  L.  J. 
322,  Q.  B. 
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CORPORA-     principle,  an  agreement  by  a  telegraphic  company  to  pay 

'-^ —   a  commission  to  an  agent  on  messages  obtained  for  the 

company  (s),  by  a  gas  company  to  supply  gas  (t),  for 
guardians  to  pay  for  goods  supplied  (»),  or  for  work 
done  (x),  have  been  held  vaUd,  though  not  made  by  deed. 
But  with  these  cases  should  be  contrasted  others  (some 
of  which  have  been  ah'eady  mentioned),  such  as  the 
Copper  Miners'  Co.  v.  Fox  {y),  where  a  contract,  that  the 
defendant  would  supply  the  plaintiffs  with  iron  rails,  was 
held  not  valid,  because  it  was  not  under  seal,  and  had 
not  reference  to  matters  necessarily  incidental  to  the 
business  of  the  company,  "  Had  the  subject  matter  of 
this  contract  been  copper,  or  if  it  had  been  shown  in  any 
way  to  be  incidental  or  ancillary  to  the  business  of 
copper  miners,  the  contract  would  have  been  binding, 
although  not  under  seal;  for  where  a  trading  company 
is  created  by  charter,  while  acting  within  the  scope  of 
that  charter,  it  may  enter  into  the  commercial  contracts 
usual  in  such  a  business  in  the  usual  manner.  But  the 
iron  rails,  the  subject  matter  of  this  contract,  were  not 
sho\\ai  to  have  any  connection  with  the  business  of  copper 
miners  "  (z).  And  similar  to  the  Copper  Miners'  Co.  v. 
Fox,  is  the  London  Dock  Co.  v.  Sinnot  (a),  in  which  it 
was  held,  that  a  contract  with  the  London  Dock  Co.  (a 
corporation  constituted  for  the  purpose  of  carrying  on  a 
particular  trade),  for  cleansing  and  removing  the  filth 
accumulating  in  their  docks  was  invahd,  because  not 
under  seal.  The  decision  in  this  latter  case  is  however 
open  to  some  doubt  (b). 

(s)  Renter  v.  Electric  Telccjraph  Co.,  26  L.  J.  46,  Q.  B.  ;  6  E.  & 
B.  341. 

{t)  Church  V.  Imperial  Gas  Co.,  6  A.  &  E.  846. 

(it)  Sandars  v.  St.  Neat's  Union,  8  Q.  B.  810. 

(x)  Eaigh  v.  North  Bierly  Union,  28  L.  J.  62,  Q.  B.  ;  E.  B.  &  E. 
873;  NicholsoiiY.  Braclfield  Union,  L.  R.  1  Q.  B.  620;  35  L.J.  1/6,  Q.  B. 

{y)  16  Q.  B.  229  ;  20  L.  J.  174,  Q.  B. 

(z)  Copper  Miners'  Co.  v.  Fox,  20  L.  J.  177,  Q.  B.,  per  Curiam. 

{a)  27  L.  J.  129,  Q.  B.  ;  8  E.  &  B.  347. 

(6)  South  of  Irclarul  Colliery  Co.  v.  Wadd/e,  L.  R.  3  C.  P.  463, 
471. 
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Exception  2. — Wliere  tlie  contract  relates  to  acts  of  trivial  im-     corpora- 
portance,  or  of  constant  recurrence.  tions. 


A  corporation  may  sue    on  contracts  not  under  seal   leiatiug  to 
wliich  refer  to  matters  of  trivial  importance,  of  frequent  tn'^al 

T  .  matters. 

occurrence,  or  oi  unmediate  urgency  ;  so  that  tlie  malang 
these  contracts  in  the  usual  way  with  the  authentication 
of  the  corporate  seal,  would  be  inconvenient  and  ab- 
surd (c),  e.g.,  agreements  for  the  supply  of  coals  (^),  or 
of  gas  (e).  It  has,  however,  been  doubted,  whether  any- 
thing really  turns  upon  the  importance  or  the  frequency 
of  the  matters  to  which  a  contract  relates  (/),  and  this 
exception  must,  therefore,  it  would  appear,  be  looked 
upon  simpty  as  an  extension  of  the  first  exception. 

Exception  3. — Where   the   consideration  {g)  for  the   contract  is   Contract 

executed  on  the  part  of  the  corporation,  executed  on 

part  of  ccr- 

"  Whatever  may  be  the  consequences  where  the  agree-  po^^^tion. 
ment  is  entirely  executory  on  the  part  of  the  corporation, 
yet  if  the  contract  instead  of  being  executory  is  executed 
on  theii"  part,  if  the  persons  who  are  parties  to  the 
contract  have  received  the  benefit  of  the  consideration 
movmg  from  the  corporation  (/i),  in  that  case  .  .  .  both 
upon  principle  and  decided  authorities,  the  other  parties 
are  bound  by  the  contract  and  liable  to  be  sued  thereon 
by  the  corporation"  {i). 

This    exception   is    less    firmly    established    than   the 

(c)  Diggle  v.  London  and  Blachivall  Rail.  Co.,  5  Exch.  450,  judgment 
oi  Alderson,  B. 

(d)  Nicholson  v.  Eradfidd  Union,  L.  R.  1  Q.  B.  620;  35  L.  J.  176, 
Q.  B. 

(e)  Beverley  y.  Lincoln  Gas  Co.,  6  A.  &  E.  829. 

(/)  South  of  Ireland  Colliery  Co.  v.  Waddle,  L.  R.  3  C.  P.  470,  judg- 
ment of  Bovill,  C.  J.  See  Henderson  v.  Australian  Royal  Mail  Co.,  24 
L.  J.  326,  judgment  of  Erie,  J. 

(g)  See  Diggle  v.  London  and  Blachwall  Rail.  Co.,  5  Exch.  442,  451  ; 
19  L.  J.  308,  311,  Ex, 

{h)  See  p.  81,  ante. 

(i)  Fishmongers'  Co.  v.  Robertson,  5  M.  &  G.  192,  Tpev  Curiam.  Com- 
pare London  Water  Works  Co.  v,  Bailey,  4  Biug.  283,  287  ;  Leake,  Con- 
tracts, 257. 
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Contract 
implied  by 
law. 


CORPORA-     others  (k),  and  has  no  application  to  actions  against  cor- 
porations  {L). 

Exception  4.— Where  there  is  a  contract  implied  by  law. 

Where  a  contract  is  implied  by  law  a  corporation  may- 
sue  though  there  exists  no  agreement  under  seal  as  a 
basis  of  the  action.  The  ground  of  this  exception  is,  it 
is  conceived,  that  the  basis  of  the  action  is  not  in  reality 
a  contract,  but  the  existence  of  circumstances  which  in 
the  view  of  the  law  give  the  plaintiff  a  right  to  sue  as  if 
there  were  a  contract  between  him  and  the  defendant  (/»)• 
Hence  a  corporation  may  maintam  an  action  to  recover 
reasonable  satisfaction  for  the  use  and  occupation  of 
land,  held  and  occupied  by  the  permission  of  the  corpora- 
tion without  a  demise  under  seal  {n)  ;  and  on  the  same 
principle  a  corporation  may,  it  is  conceived,  frequently 
support  an  action  for  money  had  and  received,  though 
there  may  have  been  no  contract  between  the  corporation 
and  the  defendant  (o). 


Contract 
under 
authority 
of  statute. 


Exception  5. — "Where  a  corporation  is  authorised  by  statute  to 
contract  otherwise  than  under  seal. 

Companies  are  in  many  cases,  e.g.,  under  the  Metro- 
polis Gas  Act,  1860  (p),  the  Companies  Clauses  Act, 
1845  (g),  the    Companies   Acts,    1856  (r),  and   1867  (s), 


(k)  Australian  Royal  Mail  Co.  v.  Marzctti,  11  Ex.  228  ;  24  L.  J.  273, 
Ex.  ;  South  of  Ireland  Colliery  Co.  v.  Waddle,  L.  E.  3  C.  P.  463. 

(I)  1  Lindley,  Partnership,  2iid  ed.,  356.  Mayor  of  Ludlow  v.  Charlton, 
6  M.  &  W.  815  ;  Lamprcll  v.  Billericay  Union,  3  Ex.  283  ;  18  L.  J.  282, 
Ex.     Leake,  Contracts,  256 — 257.     But  conf.  Broom,  Com.,  2nd  ed.,  553. 

(m)  See  pp.  13  —  16,  ante. 

{n)  Dean  of  Rochester  v.  Pierce,  1  Camp.  466  ;  Marquis  of  Stafford  v. 
Till,  4  Bing.  75,  77.  In  this  case,  however,  there  may  fairly  be  con- 
sidered to  be  a  real  though  tacit  contract  between  the  parties.  Compare 
p.  81,  note  (?i),  ante. 

(o)  Conf.  Hall  v.  Mayor  of  Swansea,  5  Q.  B.  526.  Jeffcrys  v.  Gurr,  2 
B.  &  Aid.  833. 

(i>)  23  &  24  Vict.  c.  125,  s.  20. 

(?)  8  &  9  Vict.  c.  16,  s.  95. 

(r)  19  &  20  Vict.  c.  47,  s.  41. 

is)  30  &  31  Vict.  c.  131,  s.  37. 
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authorised  to  contract  otherwise  than  by  deed,  and  can     corpora- 

TIONS. 

of  course  sue  on  contracts  made  in  the  manner  directed   — — 

by  statute. 


Rule  27. — A  corporation  or  incorporated  body 
cannot  sue  on  contracts  icltixt  vires  (t). 


Rule  28. — When  an  incorporated  company  is  in    Rule  28. 
the  course  of  winding-up,  actions  on  behalf  of  such  Liquidator 

-,  ,  ,  .  I     .       .  sues  in 

company  are  brought  and  contmued  m  its  corporate  name  of 

name  by  the  official  liquidator  (u).  winding 

lip. 

Companies  cannot  be  made  bankrupt  (r),  but  are 
wound  up  under  the  provisions  of  the  Companies  Act, 
1862. 

A  registered  company  under  the  Companies  Acts,  1857, 
1858,  and  1862,  sues  in  the  same  way  as  far  as  form  is 
concerned  wdien  in  the  course  of  windmg  up,  as  before  the 
wmding  up  commenced  (x),  i.  c,  actions  are  brought  and 
continued  in  the  corporate  name  of  the  company  (y). 

Set-off. — In  an  action  for  calls,  brought  by  a  limited  Set-off. 
company   being   voluntarily  wound  up  under  the   Com- 
panies Act,  1862,  against  a  contributor,  the   defendant 
may  set    off  a    debt  due  to  him  from  the  company  (z). 

{t)  Taylor  v.  Chichester  Hail.  Co.,  L.  R.  2  Ex.  379,  judgment  of  Black- 
lurn,  J.  The  reader  is  referred  for  the  explanation  to  this  rule  to  the 
analogous  rule  with  regard  to  actions  against  companies.     Chapter  XIV. 

{u)  Companies  Act,  1862,  ss.  94,  95.  2  Lindle)',  Partnership,  2nd  ed., 
1274 — 1278,  and  Companies  Act,  1862,  s.  203.  The  companies  referred 
to  in  this  Chapter  are,  it  should  he  remembered,  incorporated  companies. 

(v)  See  Bankruptcy  Act,  1869,  s.  5. 

{x)  2  Lindley,  Partnership,  2nd  ed. ,  1274.     See  p.  161,  ante. 

(y)  See  p.  163,  ante. 

{z)  Brighton  Arcade  Co.  v.  Dowling,  L.  R.  3  C.  P.  175  ;  37  L.  J.  427, 
C.  P. 
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CORPORA-     But  where  a  limited  company  is  being  wound  up  by  the 
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court  or  under  the  supervision  of  the  court,  the  de- 
fendant in  an  action  for  calls  cannot  set  off  debts  due  to 
liim  from  the  company  (a). 

(a)  Brighton  Arcade  Co.  v.  DoioUng,  L.  E.  3  C.  P.  175  ;  37  L.  J.  427, 
C.  P.  ;  Grissell's  Case,  L.  R.  1  Ch.  App.  528. 


CHAPTER  VIII. 


HUSBAND   AND   WIFE. 


Rule  29. — A  wife  cannot  during  coverture  sue    husbakd 
Avithout  her  husband. 


AND 
WIFE. 


Rule  29. 


Wife  can- 
not siie 


A  wife  is  in  the  eye  of  the  law  for  some  purposes  one 
person  with  her  husband  («).     She  is  therefore  incapable 
of  hringing  an   action  at    law  to   obtain  redress  for  an  without 
injury  sustained  in  respect  of  her  person   or  property,    '"''^'^''  ' 
unless  the   action  be   brought  with  her  husband's  con- 
currence, and  in  his  name  as  well  as  her  oAvn  (b). 

Right  of  ivife  to  use  ImshancVs  name. — As  a  married  Right  of 
woman   can   never   sue    alone,  the    courts,  to  a  limited  husba*nd's^^ 
extent,  protect  her  in  the   use   of  her  husband's  name   name, 
without  his  authority.     Where  a  wife  sued  as  executrix 
in  her  own  name  and  that  of  her  husband  without  his 
authority,  the  court  refused  to   stay  proceedings   abso- 
lutely, but  stayed  them  until  securitj^  was  given  to  the 
husband  against  the  costs  of  the  action  (c).      Where  a 
wife  living  apart  and  formally  separated  from  her  hus- 
band brought  an  action  of  trespass  in  her  own  name  and  in 
that  of  her  husband,  the  court  refused  to  stay  proceedino-s 
on  the  mere  ground  of  the  action  being  brought  without 
his  consent  {d).     But  even  when  the  wife  sues  as  execu- 

(a)  Coke,  Litt.,  112a;  2  Steph.,  Com.,  6th  ed.,  281,  282.  The 
Queen,  whether  reguaut  or  consort,  i.s  considered  a  feme  sole.  Ibid., 
283. 

[h)  Ibid.,  289.  Eabcmke  v.  Owen,  5  A.  &  E.  298;  AyUngv.  Whicker, 
6  A.  &  E.  259. 

(c)  Proctor  v.  Brotherton,  23  L.  J.  116,  Ex.  ;  9  Exch.  486. 

{d )  Chambers  v.  Donaldson,  9  East,  470. 
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HUSBAND 
AND 
WIFE. 


Husband 

civilly 
lie  ad. 


trix  (e),  the  husband  has  the  power  to  release  or  settle 
the  action  (/). 
Exceptions.       Exception  1. — Where  the  husband  is  civilly  dead. 

A  wife  can  sue  alone  when  her  husband  is  civill}^  dead, 
either  permanently  or  for  a  time,  e.  g.,  by  imprisonment 
or  transportation  {g). 

Her  right  to  sue  alone  ceases  with  the  cessation  of  her 
husband's  civil  death,  e.  g.,  by  the  termination  of  his 
punishment.  If  he  has  been  transported,  and  does  not 
return  after  the  end  of  his  punishment,  his  wife  it  seems 
can  sue  alone  on  the  ground  of  his  having  abjured  the 
realm  (It). 

A  man's  being  an  alien  enemy  is  not  a  ground  on  which 
liis  wife  can  sue  in  her  own  name  (i).  "  Whether  it  is  to 
be  assumed  that  the  contract  was  entered  into  before  or 
after  marriage,  the  husband  ought  to  be  joined,  and  it  is 
no  answer  to  say  that  he  is  an  alien  enemy  and  therefore 
cannot  sue.  It  may  be  a  hard  case,  but  the  hardship  is 
not  so  great  as  it  at  first  seems,  because  the  rights  of  the 
alien  enemy  being  forfeited  to  the  Crown,  it  is  in  the 
power,  and  it  may  be  the  duty,  of  the  Crown  to  enforce 
its  rights  by  inquisition,  and  take  possession  of  the  hus- 
band's property  and  rights,  and  then  use  those  rights 
jointly  with  and  for  the  benefit  of  the  wife"  (k). 


Husband 
j)resumed 
to  be  dead. 


Exception  2. — Where  the  husband  is  legally  presumed  to  be 
dead. 

A  wife  can  sue  alone  where  her  husband  is  presumed 

(c)  2  Williams,  Executors,  6th  ed.,  90i. 

(/)  Chambers  Y.  Donaldson,  9  East,  470. 

Perhaps,  in  a  case  of  clear  hardship,  the  Court  might  interfere  by  pre- 
venting the  release  from  being  pleaded  (Innell  v.  Newman,  4  B.  &  Ad. 
419),  or  possibly,  by  allowing  a  replication  setting  forth  the  facts.  As  to 
co-plaiutiffs,  p.  107—110,  ccnte. 

(g)  Belknap's  Case,  Coke,  Litt.,  133a,  1335;  Jeicson  v.  Bead,  Loft. 
142.     See  p.  2,  ante. 

(h)  Carroll  v.  Blencoioc,  4  Esp.  27. 

(?)  De  Wahl  v.  Braune,  1  H.  &  N.  178  ;  25  L.  J.  343,  Ex.. 

(Tc)  Ibid.,  344,  Ex.,  judgment  of  Pollock,  C.  B.  The  wife  of  an  alien 
enemy  may,  however,  be  sued  aloue,  see  Chapter  XVI. 
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in  law  to  be  dead.     This  presumption  arises  after  a  lapse     husband 
of  seven  j^ears,  if  lie  has  gone  abroad  and  absented  him-       ^jj.^ 
self,   and   no   account   can  be   given  of  him   during  his 
absence  (I). 

Exception  3. — "Where   a   Avife   lias   a    "judicial   seiiaration "    or 

"protection  order  "  under  20  &  21  Yict.  cap.  85,  ss.  26  and  21.  '^^ife  ju.li- 

cially  sepa- 

"  In  every  case  of  a  judicial  separation,  the  wdfe  shall,  ^"'^^'^'^' 
whilst  so  separated,  be  considered  as  a  feme  sole  for  the 
purposes  of  contract,  and  wrongs,  and  injuries,  and  suing 
and  being  sued  in  am-  civil  proceeding ;  and  her  husband 
shall  not  be  liable  in  resj)ect  of  any  engagement  or  con- 
tract she  may  have  entered  into,  or  for  any  wrongful  act 
or  omission  by  her,  or  for  any  costs  she  may  incm-  as 
plaintiff  or  defendant,  provided,  that  where  upon  any 
such  judicial  separation  alimony  has  been  decreed  or 
ordered  to  be  paid  to  the  wife,  and  the  same  shall  not  be 
duly  paid  by  the  husband,  he  shall  be  liable  for  neces- 
saries supplied  for  her  use ;  j^rovided  also  that  nothing 
shall  prevent  the  wife  from  joining,  at  anv  time  during 
such  separation,  in  the  exercise  of  any  jomt  jjower  given 
to  herself  and  her  husband  "  (m). 

The  protection  order  places  the  wife  "in  the  hke  posi- 
tion in  all  respects  with  regard  to  property  and  contracts, 
and  suing  and  being  sued,  as  she  would  be  under  (20  & 
21  Yict.  cap.  85),  if  she  obtains  a  decree  of  judicial 
separation  "  (n). 

But  though  an  order  protects  the  property  acquii-ed  by 
her  since  the  commencement  of  the  desertion,  it  does  not 
entitle  her  to  continue  an  action  commenced  before  the 
order  was  made  (o) ;  and  it  may  be  doubtful  whether 
after  the  order  she  can  sue  for  causes  of  action  which 
were  complete  before  the  order  was  made  {})). 

(l)  Hopewell  v.  Be  Pinna,  2  Camp.  113. 
(m)  20  &  21  Vict.  c.  85,  s.  26. 
{n)  Ibid.,  s.  21. 

(o)  Midland  Rail.  Co.  v.  Pije,  10  C.  B.,  K  S.,  179  ;  30  L.  J.  314, 
C.  P. 

(2^)  See,  however,  Johnson  v.  Lander,  L.  E.  7  Eq.  228. 
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SUBORDINATE    RULE. 

A  hushand  cannot  bring  an  action  against  his  loife,  or  a 
wife  against  her  husband. 

This  subordinate  rule  follows  immediately  from  the 
fact,  that  a  wife  can  neither  he  sued  (g)  nor  sue  without 
joining  her  hushand. 

A  hushand  may,  however,  enter  into  a  contract  with  a 
third  person  as  trustee  for  his  wife,  and  such  trustee  may 
bring  an  action  against  him  {r). 


Rule  30.        RuLE  30. — A  liusbaiicl  and  wife  must  sue  jointly 
in  two  (s)  cases,  s.c. 

1.  On  contracts  made  by  the  wife  before  marriage  : 

2.  On  contracts  in  which  the  wife  claims  as   exe- 
cutrix, or  administratrix. 


Husband 
and  wife 
must  sue 
jointly  in 
two  cases. 


Diffusion 
of  wife's 
rights  with 
regard  to 
in-operty  in 
possession 
and  choses 
in  action. 


This  and  the  next  rule  (f),  can  only  be  understood  by 
bearing  in  mind  the  effect  of  marriage  on  the  personal 
property  of  the  wife. 

This  property  may  consist  either  of  i)crsonal  chattels 
in  possession  or  of  choses  in  action  (»).  The  former, 
whether  belonging  to  her  at  the  time  of  the  marriage,  or 
accruing  to  her  during  coverture,  become,  in  general  («•), 
the  absolute  property  of  the  husband  (,r).     The  latter, 


{q)  See  Paile  5  and  Chapter  XVL 

(r)  2  Steph.,  Com.,  6tli  ed.,  282. 

is)  A  husband  and  wife  must  also  sue  jointly,  it  is  said,  in  a  third  case, 
sc,  on  covenants  running  with  the  land  of  which  they  are  joint  assignees 
(Middlemore  v.  Goodale,  Cro.  Car.  503,  505.  See  Wootton  v.  Stcffcnoni,  12 
M.  &  W.  129  ;  Broom,  Parties,  2nd  ed.,  s.  108). 

{t)  Rule  31. 

(m)  For  the  distinction,  see  p.  66,  ante. 

(w)  Coke,  Litt,  351  b  ;  2  Steph.,  Comm.,  6th  ed.,  286. 

(x)  This  is  not  so  as  to  property  to  which  she  is  entitled  in  autre  droit, 
e.  g.,  as  executrix.     2  Steph.,  Comm.,  6th  ed.,  286. 
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Avbetlier  belonging  to  tlie  wife  at  the  time  of  the  mar- 
riage, or  accruing  to- her  dui'ing  coverture,  do  not  belong 
to  the  husband  absohitely,  but  become  his  only  con- 
ditionally-, upon  his  reducing  them  into  jiossession,  i.  e. 
making  them  his  own,  dm-ing  coverture  (?/). 

B.,  for  example,  has  at  the  time  of  her  marriage  with 
A.,  possession  of  100/.,  and  50L  is  owing  to  her  from  X. 
On  her  marriage  the  lOOZ.  becomes  the  absolute  proj)erty 
of  A.  The  50/.  does  not  become  his  absolute  jH-oi^erty  ; 
and  if  he  were  to  die  without  reducing  it  into  possession, 
it  would  continue  the  property  of  B.  Suppose,  however, 
that  X.  pays  liis  debt  of  50/.,  either  to  B.  or  to  A. ;  or, 
sujipose  that  the  amount  is  actually  recovered  from  him 
in  an  action.  In  either  case  the  50/.,  which  was  before 
a  chose  in  action,  and  as  such  belonging  to  B.,  has 
been  reduced  into  possession,  and  in  consequence  become 
the  absolute  property  of  A.,  so  that  on  his  death  it  passes 
to  his  representatives.  The  rights  of  a  wife  at  common 
law,  as  regards  her  choses  in  action,  have  been  de- 
scribed by  the  Com-t  of  Queen's  Bench  in  the  following 
language : 

"  There  is  no  doubt  that  all  personal  property  of  a 
corporeal  nature,  such  as  goods  or  cash  belonging  to  the 
wife  before  marriage,  vests  in  the  husband  by  the  mar- 
riage, and  that  all  such  property  given  to  or  acquired  by 
the  wife  after  marriage,  also  vests  in  the  husband.  But 
choses  in  action  belonging  to  the  wife  before  marriage, 
do  not  vest  in  the  husband  unless  he  has  done  some  act 
to  reduce  them  into  possession  dm'ing  the  coverture ; 
even  during  the  coverture,  the  husband  may  pennit  the 
wife  to  make  a  contract,  in  an  action  on  which  he  may 
join  with  her  during  her  life,  though  he  may  disaffirm  her 
interest,  and  sue  on  the  contract  as  made  with  himself 
alone.  If  he  does  permit  the  wife  to  make  such  a  con- 
tract, and  does  not  reduce  it  into  possession  diu-ing  the 
coverture,    it    survives    to   the    wife.     The  earlier  cases 
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(y)  2  Stepli.,  Coram.,  6th  ed.,  286,  287;   Wilkinson  v.  Gibsoii,  L.   R.  4 
Eq.  162. 
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illustrating  this  rule,  are  cases  of  written  contracts,  such 
as  bonds  or  promissory  notes  given  to  his  wife,  or  to  the 
husband  and  wife  during  coverture.  As  to  these,  the 
law  is  stated  in  1  Williams  on  Executors,  6th  ed.,  p.  798, 
to  be  fully  settled,  '  that  if  there  be  a  bill  or  note  made 
to  a  married  woman  during  coverture,  the  husband  may 
sue  upon  it,  or  permit  his  wife  to  take  an  interest  in  it, 
in  which  case,  it  appears  to  stand  on  the  same  footing  as 
if  it  had  been  made  to  her  before  coverture.'  Except  from 
the  difiiculty  of  showing  that  the  contract  was  in  fact 
made  with  the  wife,  we  see  no  reason  why  the  rule  of 
law  should  be  different  in  this  respect,  in  the  cases  of 
contracts  in  writing  and  any  other  "  {z). 

Choses  in  Action — Reduction  ijito  Possession. — In  order, 
therefore,  to  determine  whether  a  wife  nuist  (a),  or 
may  (/?),  join  in  an  action;  or  what  is  in  reality  the  same 
enquiry,  whether  her  or  her  husband's  representatives 
are  the  proper  parties  to  bring  an  action,  it  is  necessary 
to  consider  the  two  following  questions  : 

1st  Question. — Was  the  clauii  in  respect  of  which  an 
action  is  to  be  brought  ever  a  chose  in  action  of  the 
wife's  ? 

The  distinction  between  property  in  possession,  c.  g., 
the  cash,  articles  of  furniture,  &c.,  which  a  person 
actually  possesses,  and  the  choses  in  action,  e.g.,  debts, 
which  he  can  only  recover  by  action,  is  in  itself  suffi- 
ciently plain.  But  it  is  not  always  easy  to  decide  under 
which  head  given  property  falls.  Thus  it  has  been 
doubted  whether  bills,  notes,  &c.,  are  property  in  pos- 
session, or  choses  in  action ;  and,  though  it  is  now 
decided  that  they  are  choses  in  action,  the  fact  that  they 
were  at  one  time  considered  personal  chattels  in  posses- 
sion, still,  to  some  extent  affects  the  rules  as  to  the 
parties   to    sue    upon    them.      The    two  following    cases 


(:;)  Fleet  v.  Perrlns,  L.  K. 
{a)  Rule  30. 
{h)  Eiile  31. 


Q.  B.  oil,  542,  per  Curiam. 
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exemplify  the  difficulties  which  may  still  arise  in  deter-     husband 
mining  the  character  of  a  given  claim.  wife. 

By  a  settlement  made  on  the  marriage  of  A.  with  B., 
his  wife,  certain  leaseholds  were  assigned  to  X.,  in  trust 
to  allow  B.  to  receive  the  rents  during  her  life.  B.,  during 
coverture,  received  the  rents  from  X.,  and  lent  a  por- 
tion of  the  money  so  received  to  him.  It  was  held, 
that  after  B.'s  death,  A.  might  in  his  own  right  sue 
X.  for  the  money,  in  an  action  for  money  received  (c). 
It  was  contended  on  behalf  of  X.,  that  the  money 
lent  by  B.  was  a  chose  in  action,  which  during  her 
life  must  have  been  sued  for  by  A.  and  B.,  and  on 
B.'s  death  must  be  sued  for  by  her  administrator. 
The  decision  of  the  Court  went  on  the  ground  that 
the  money  when  received  by  B.  became  A.'s  property 
in  possession,  which  in  point  of  law  belonged  to  liim, 
and  that  he,  therefore,  sued  B.,  not  for  a  chose  in 
action  of  his  wife,  but  to  recover  his  own  money  owing 
to  himself. 

X.  received  money  from  M.  to  be  appropriated  to 
the  use  of  B.  the  wife  of  A.,  and  wrote  to  B.,  telling 
her  that  he  held  the  money  at  her  disposal.  A.  sur- 
vived B.  and  died,  never  having  at  any  time  inter- 
fered as  to  the  money.  It  was  held  by  the  Court  of 
Queen's  Bench  (d),  and  by  the  majority  of  the  Exche- 
quer Chamber  (e),  that  the  representative,  not  of  A., 
but  of  B.,  was  the  proper  party  to  sue  for  the  money, 
as  the  facts  showed  a  chose  in  action  conferred  on  the 
wife  with  which  the  husband  had  not  interfered  during 
coverture. 

"  The  facts  show  that  there  was  a  chose  in  action  con- 
ferred on  the  wife  with  which  the  husband  did  not  during 
coverture  interfere.  The  money  did  not,  according  to 
the  rule  in  WiUiams  v.  Everett  (/),  become  the  money  of 

(c)  Bird  V.  Peagrum,  13  C.  B.  639  ;  22  L.  J.  1C6,  C.  P. 
{d)  Fleet  v.  Pcrrins,  L.  E.  3  Q.  B.  536  ;  37  L.  J.  233,  Q.  B. 
(-;)  L.  R.  4  Q.  B.  500  ;  37  L.  J.  530,  Q.  B.  (Ex.  Cli.) 
if)  14  East,  582. 
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the  person  on  whose  behalf  it  was  remitted  until  the 
depositee  had  by  some  act  attorned  to  that  person,  up  to 
—  which  time  it  remained  the  money  of  the  remitter  (</) . 
The  money  here  was  remitted  for  the  use  of  the  wife,  and 
of  her  alone  ;  and  the  letters  of  the  defendant  attorning 
to  the  remittee  were  addressed  to  the  wife  alone,  and  were 
promises  to  her  to  hold  the  money  at  her  disposal ;  and 
there  never  was  anything  done  to  vest  either  in  the 
husband  or  the  v^ife  any  i)roperty  in  any  coin  as  a 
personal  chattel,  so  that  it  remained  a  mere  chose  in 
action  in  the  wife,  A\ith  which  the  husband  did  not  inter- 
fere "  (h). 

%ul  Question.  Has  the  chose  in  action  been  reduced 
into  possession  ? 

Suppose  it  to  be  determined  that  a  Tvife  once  pos- 
sessed a  chose  in  action.  The  further  question  still 
remains  whether  her  husband  has  reduced  it  mto  posses- 
sion {%). 

The  general  principle  is  that  his  "  acts,  in  order  to 
effect  that  purpose,  [viz.,  of  reducing  his  wife's  choses  in 
action  into  possession,]  must  be  such  as  to  change  the 
property  in  them  ;  or,  in  other  words,  must  be  some- 
thmg  to  divest  the  wife's  right,  and  to  make  that  of  the 
husband  absolute  ;  such  as  a  judgment  recovered  in  an 
action  commenced  by  him  alone,  or  an  award  of  execu- 
tion recovered  by  him  and  his  wife,  or  receipt  of  the 
money  "  (./). 

The  most  usual  modes  in  which  a  reduction  into  pos- 
session, e.g.,  of  a  promissor}-  note,  can  be  effected  by  the 
husband,  are  recei\'ing  the  money  due,  recovering  the 
amount  in  an  action,  or,  apparently,  bringing  an  action 
(where  this   can  be  done)    in    his    own    name   alone  {h). 

(cj)  See  pp-  93—98,  antr.. 

(h)  Fled  V.  Perrins,  L.  R.  3  Q.  B.  542,  per  Blackburn,  J. 

(i)  Scarpellini  v.  Atcheson,  7  Q.  B.  875,  judgment  of  Denman, 
C.  J. 

(j)  1  Williams,  Executors,  6tli  ed.,  802,  803. 

{k)  Hart  v.  Stephens,  6  Q.  B.  937  ;  Scarpellini  v.  Atcheson,  7  Q.  B. 
804;  Gaters  v.  Madcley,  6  M.  &  W.  423  ;  Lush,  Practice,   3rd  ed.,  46. 


ON   CONTRACT.  179 


HUSBAND 
AND 


The  fact   of  a  husband   in  some    respects    treating  the 
property  of  his  wife  as  his  own,  or  expressing  an  inten-'      wifk 
tion  to  reduce  it  into  possession,  is  not  of  itself  sufficient 
to  defeat  her  rights  (/). 

If  the  answer  to  these  questions  be,  that  the  wife  has  a 
chose  in  action,  e.g.,  a  debt  due  to  her,  and  that  the 
chose  in  action  has  never  been  reduced  into  possession 
by  her  husband,  she  always  may,  and  in  some  cases 
must,  join  with  her  husband  in  an  action  to  recover  it, 
and  this  principle  will  be  found  to  be  the  explanation  of 
most  of  the  rules  as  to  the  joinder  of  husband  and  wife 
as  plaintiffs. 

Case    1. — On    all    contracts    of  whatever    description  Contracts 

•    1  1         •  ^  •^^       made 

(except,    perhaps,    negotiable    instruments,    e.  g.,    bills  before 
of    exchange    or    promissory    notes  {m) )   made    with    a  marriage. 
woman  before  marriage,  actions  must  be  brought  during 
covertm-e   in    the    names    of    the   husband    and    of  the 
wife  («). 

This  rule  holds  good  whatever  be  the  nature  of  the 
contract  sued  upon,  and  applies  as  well  to  actions  on  so- 
called  implied  contracts,  e.g.,  for  money  had  and  received, 
as  to  other  actions  ex  contractu. 

Case  2. — On  all  contracts  in  which  the  wife  claims  not  Contracts 

with  wife 

in  her  own  right,  but  in  a  representative  character,  e.g.,  asadminis- 
as  executrix,  an  action  must  be  brought  in  the  names  of 
the  husband  and  of  the  wife  (o).  "  If,  however,  the  hus- 
band alter  the  nature  of  the  debt  o^xdng  to  his  wife  in  the 
character  of  executrix  or  administratrix,  he  alone  may 
bring  the  action  for  recoverinsj  it.     Thus  if  he  should 


It  may,  however,  be  a  little  doubtful  whether  the  brinccing  an  action  la 
the  husband's  own  name  is  in  all  cases  a  sufficient  reduction  into  posses- 
sion. Compare  ScarpeUiuiv.  Atcheson,  7  Q.  B.  864;  14  L.  J.  33-3,  Q.  B.  ; 
Calcrs  V.  Madelcy,  6  M.  &  W.  423. 

{I)  See  Williams,  Executors,  6th  ed.,  801—812. 

{m)  M'Ncilagev.  Holloway,  1  B.  &  Aid.  218;  1  Williams,  Executors, 
6th  ed.,  794. 

(ji)  Mihier  v.  Milncs,  3  T.  E.  627,  631  ;  Bencdix  v.  Walccman,  12  M.  & 
W.  97;  Bullen,  Pleadings,  3rded.,  171. 

(o)  BuUeu,  Pleadings,  3rd  ed.,  156  ;  Williams,  Executors,  Cth  ed.,  904. 
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indulge  the  debtor  with  further  time,  iii  consideration  of 
'an  express  purpose  to  pay  the  husband,  &c.,  he  alone 
may  compel  payment  of  it  by  action  ...  so  that  joining 
the  wife  in  the  action  would  be  error.  He  also  may  sue 
alone  "  [though  he  need  not  (j))]  "if  the  note  or  security 
be  given  to  them  jointly,  as  to  him,  and  to  his  wife  as 
executrix  "  (q). 

Effect  of  death.  —  On  the  death  of  the  husband  the 
right  of  action  on  all  contracts  (r)  made  with  the  wife 
before  marriage  survives  to  her,  and  she  may  either  com- 
mence, or  (supposing  an  action  has  already  been  brought) 
continue,  an  action  upon  them.  On  the  death  of  the 
wife  the  right  of  action  passes  to  her  administrator. 
Her  husband  who  alwa^'S  has  a  right  to  be  her  ad- 
ministrator, must  sue  in  that  character.  Hence  if  she 
dies  after  the  commencement  of  an  action,  the  action 
it  is  said  abates,  i.  e.,  the  proceedings  are  put  an  end 
to  (s). 

The  death  of  the  husband  produces  no  effect  on  the 
wife's  right  to  sue  on  contracts  made  with  her  as  exe- 
cutrix. She  may,  that  is  to  say,  commence,  or  (if  an 
action  has  been  alread}"  begun,)  continue  an  action  upon 
them  m  her  own  name.  On  the  death  of  the  wife, 
whether  before  or  after  action  brought,  the  right  of 
action  passes  not  to  her  husband,  but  to  the  representa- 
tive of  her  testator.  B.  the  wife  of  A.  has  claims  on  a 
contract  made  with  M.  of  whom  she  is  executrix.  On  the 
death  of  B.  the  right  of  action  passes,  not  to  A.,  but  to 
the  representative  of  M.  It  seems,  therefore,  to  follow, 
that  if  an  action  be  commenced  by  A.  and  B.,  and  'B. 
dies,  the  action  will  abate. 

Effect  of  Divorce. — Divorce  annihilates  the  marriage 


{p)  AnJcerstein  v.  Clarice,  4  T.  K.  616. 

{q)  2  Williams,  Executors,  6tli  ed.,  904,  905. 

(r)  These  include  negotiable  instruments,  (c.  g.,  bills  of  exchange)  which, 
perhaps,  do  not  come  within  Case  1,  as  the  husband  apparently  may  sue 
upon  them  alone. 

(s)  Lush,  Practice,  3rd  ed.,  46. 
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from  the  moment  at  which  it  is  declared  dissolved  (u).     husband 
The  woman  in  consequence  retains  her  property  in  all       ^ipE. 


choses  in  action  which  her  husband  has  not  reduced 
into  possession  (x)  during  covertm-e,  and  must,  there- 
fore, after  divorce,  sue  alone  on  all  contracts  made 
with  her  before  marriage,  the  claims  on  which  have 
not  been  reduced  into  possession  before  the  mar- 
riage was  dissolved  (y).  On  the  death  of  the  woman, 
the  right  to  sue  on  such  contracts  passes  to  her  represen- 
tatives (z). 

Set-off. — In  actions  by  husband  and  wife,   debts  due  Set-oflF. 
from  the  wife,  i.  e.,  debts  contracted  before  marriage  («), 
may  be  set  off  against  debts  claimed  by  the  husband  and 
wife. 


Husband 
and  wife 
may  sue 
jointly  on 


Rule  31. — A  husband  may  sue  either  alone  or    ^^^^^ 
jointly  with  his  wife  in  three  cases,  sc: 

1.  On  negotiable  instruments,  (e.  g.,  bills  of  ex 
change)  given  to  his  wife  before  marriage.  three  cases 

2.  On   contracts   made  after   marriage  with   his 
wife  alone. 

3.  On  contracts  made  after  marriage  with  him- 
self and  his  wife. 

Case  1. — It  was  at  one  time  considered  (6)  that  nego-  Negotiable 
tiable  instruments,  {e.g.,  bills  of  exchange)  were  personal  ments 

(u)   Wilkinson  v.  Gibson,  L.  R.  i  Eq.  162,  167. 

(x)  See  pp.  178,  179,  ante. 

(y)   Wilkinson  v.  Cfibson,  L.  R.  4  Eq.  162,  167. 

(2)  Compare  Johnson  v.  Lander,  L.  R.  7  Eq.  228. 

(«)  Burrough  v.  Moss,  10  B.  &  0.  558  ;  Field  v.  Allen,  9  M.  &  W.  694  ; 
Lush,  Practice,  3rd  ed.,  46.     She  cannot  contract  debts  during  coverture. 

{h)  M'Neilage  v.  ffolloivay,  1  B.  &  Aid.  218  ;  Gaters  v.  Madeley,  6  M. 
&  W.  423  ;  Richards  v.  Richards,  2  B.  &  Ad.  447  ;  1  Williams,  Executors, 
6th  ed.,  794,  797. 
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chattels  in  i^ossess'ion ;  and  though  it  now  may  be  held 
as  settled  that  they  are  to  be  considered  choses  in 
action,  yet,  bills  of  exchange,  notes,  &c.,  still  seem  to 
be  held  (d)  so  far  property  in  possession,  that  a  husband 
may  sue  upon  them  alone,  though  given  to  his  wife  before 
marriage. 

Such  instruments  do  not  become  the  property  of  the 
husband,  until  reduced  into  possession ;  and,  therefore, 
pass  on  the  death  of  the  wife  to  her  administrator,  and 
stand  (except  as  regards  the  right  of  the  husband  to  sue 
upon  them  alone,)  in  the  same  position  as  other  contracts 
made  with  a  wife  before  marriage  (e). 

Case  2. — A  married  woman,  though  incapable  of  making 
a  contract,  is  capable  of  having  a  chose  in  action  con- 
ferred on  her,  which  will  survive  to  her  on  the  death  of 
her  husband,  unless  he  has  interfered  by  doing  some  act 
to  reduce  it  into  possession  (/).  A  wife,  that  is  to  say, 
cannot  contract,  but  she  ma}'  be  contracted  with,  in  so 
far  that  she  may  receive  rights  under  a  contract.  Hence, 
where  a  promise  is  made  to  a  married  woman  on  a  con- 
sideration proceeding  from  her  solely,  as  a  contract  with 
her  to  pay  for  her  services  rendered,  wherever,  as  it 
is  said,  the  wife  is  the  "meritorious  cause"  of  the 
action,  there  is  a  contract  with  her  on  which  either 
the  husband  may  sue  alone  in  his  own  name,  or  jointly 
in  his  own  name  and  that  of  his  wife  (g).  On  a  bond 
given  to  the  wife  dm-mg  covertm-e,  the  husband  and 
wife  may  have  a  joint  action  during  their  Hves ;  or 
the  husband  may  sue  during  coverture  in  his  own 
name  [h).     On  a  note  made  to  the  wife  dming  covertm-e. 


(d)  Bullen,  Pleadings,  3rd  ed.,  171.  But  see  Bright,  Husband  and 
Wife,  64. 

(e)  1  Williams,  Executors,  6th  ed.,  798. 

(/)  Ibid.,  794  ;  Dalton  v.  Midlaml  Rail.  Co.,  13  0.  B.  474,  478  ;  22  L. 
J.  177,  178,  C.  P. 

(gr)  Bulgood  v.  Way,  2  W.  Bl.  1236;  Dalton  v.  Midland  Rail  Co.,  13 
C.  B.  474  ;  22  L.  J.  177,  C.  P. 

{h)  Day  v.  Padrone,  2  M.  &  S.  396,  n.  {b) ;  Ankerstein  v.  Clarke,  4 
T.  R.  616, 


ON    CONTRACT,  183 


the  husband  ma}^  sue  alone,  or  husband  and  wife  may     husband 
sue  jointly  (i).  Xe. 

The  contracts  made  with  a  wife  during  coverture  of 
which  examples  are  to  be  found  in  decided  cases,  are 
mostly  contracts  in  wi'iting,  such  as  bonds,  notes,  &c, ; 
but  there  is  no  reason  why  a  contract  should  not  be  made 
with  a  wife  by  word  of  mouth  (k).  It  is  more  difficult  to 
prove  that  such  a  contract  was  made  with  the  wife,  and, 
it  must  be  remembered,  that  in  order  to  make  out  a 
valid  simple  contract  (other  than  a  bill  or  note),  it  is 
necessary  to  show  a  consideration  proceeding  from  the 
wife.  Thus  it  has  been  held,  that  a  wife  could  not  join 
in  an  action  for  the  worth  of  her  labour,  inasmuch  as 
the  husband  was  entitled  to  the  proceeds  of  her  labour, 
and  the  j^romise  in  law  therefore,  there  being  no  ex- 
press j)romise  to  the  wife,  must  be  made  to  the  hus- 
band (0- 

Case  3. — Where  a  contract  is  made  with  a  husband  Contracts 
and  wife,  e.g.,  a  covenant,  bond,  or  promissory  note,  the  ^ia^e  wftii 
husband  may  sue  on  it  alone  {m),  or  may  join  his  wife  («)•  li"s^and 

The  principle  in  this  case,  as  in  all  the  other  cases,  in 
which  a  husband  can  sue  either  alone  or  jointly  with  his 
wife,  is,  that  he  can  treat  a  promise  made  to  her  during 
coverture,  whether  alone  or  jointly  with  himself,  either  as 
a  promise  made  in  reality  to  himself,  or  as  a  promise  made 
to  her  on  which  she  has  a  right  to  sue,  though  she  must 
from  her  position  join  hun  as  a  plaintiff  in  the  action. 

A  judgment  obtained  by  a  husband  and  wife  during 
coverture,  stands  on  the  same  footing  as  a  contract  made 

(i)  Pliilliskirk  V.  PlucJcweU,  2  M.  &  S.  393  ;  Howard  v.  Oakes,  3 
Excli.  136  ;  Burrough  v.  Moss,  10  B.  &C.  558  ;  BuUeu,  Pleadings,  3rd  ed., 
171,  172. 

(k)  Fleet  V.  Perrins,  L.  K.  3  Q.  B.  536  ;  37  L.  J.  233,  536,  Q.  B.  ; 
L.  E.  4  Q.  B.  500  ;  37  L.  J.  536,  Q.  B.  (Ex.  Cli.).  See  esp.  judgment  of 
Blackburn,  J.,  L.  R.  3  Q.  B.  541,  542  ;  and  of  Cleashy,  B.,  L.  R.  4  Q.  B. 
507,  508. 

{I)  Brasliford  v.  Buckingham,  1  Cro.  Jac.  77. 

(m)  Ankerstein  v.  Clarke,  4  T.  R.  616. 

(?i)  Philliskirk  v.  Pluckwell,  2  M.  &  S.  393. 
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with  the  husband  and  wife  jomtly.  The  husband  may 
sue  upon  it  alone,  or  he  may  bring  an  action  in  his  own 
name,  and  in  that  of  his  wife  (o). 

Effect  of  Death. — If  a  contract  be  made  after  mar- 
riage, either  with  the  wife  alone,  or  with  the  husband 
and  wife,  the  effect  produced  by  the  death  of  either  party 
is  as  follows  : 

On  the  death  of  the  husband  before  action  brought,  the 
right  of  action  survives  to  the  widow,  and  not  to  the 
husband's  representatives.  On  the  death  of  the  wife  hefore 
action  brought,  the  right  of  action,  on  a  contract  made 
with  her  alone,  passes  to  her  administrator,  and  her 
husband  must  sue  in  that  capacity  :  The  right  of  action 
on  a  contract  made  with  the  husband  and  wife,  sm'vives 
to  the  husband. 

On  the  death  of  the  husband  after  action  brought,  the 
right  of  action  survives  to  the  wife.  No  effect  is  pro- 
duced on  the  action,  and  the  recovery  is  for  her  benefit. 
On  the  death  of  the  wife  after  action  brought,  the  right 
of  action  on  a  contract  with  the  wife  alone  passes  to  her 
administrator,  and,  it  would  seem,  the  particular  action 
abates  ;  the  right  of  action  on  a  contract  made  with  the 
husband  and  wife,  survives  to  the  husband  (_^j). 

Effect  of  Divorce  {q) . — It  would  appear  that  the  effect 
of  divorce  is  the  same  upon  all  the  choses  in  action  of 

(o)  1  Selwyn,  N.  P.,  13tli  ed.,  249  ;  1  Williams,  Executors,  6th  ed., 
808.  If  when  an  action  is  bronght  by  the  husband  and  wife  the  husband 
dies  after  judgment  and  before  the  money  due  on  it  is  recovered,  such 
money  is  the  property  of  the  wife.  If,  where  the  husband  may  join  his 
wife,  he  prefers  to  sue  alone,  this  is,  it  would  seem,  an  election  to  treat 
the  contract  as  made  with  him,  and  the  money  due,  e.  g.,  on  the  bond  or 
note  is,  on  his  deatli,  the  property  of  his  representatives. 

{p)  These  statements  do  not  apply  when  the  chose  in  action  has  been 
reduced  into  possession,  and,  therefore,  do  not  apply  where  an  action  has 
been  brought  in  the  husband's  name,  since  bringing  such  an  action  is  (ap- 
parently) equivalent  to  a  reduction  into  possession.  They  do  not  apply  to 
negotiable  instruments  given  to  the  wife  before  marriage,  which,  except  as 
regards  the  fact  that  the  husband  may  sue  upon  them  alone,  stand  in  the 
same  position  as  other  contracts  made  with  the  wife  before  marriage. 

iq)  A  doubt  may  (it  is  conceived)  exist  as  to  the  elfect  of  divorce  on  a 
contract  made  with  the  husband  and  wife. 
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the  wife ;    and  that  it  therefore  makes  no  difference  as  to     husband 
right  of  a   divorced  woman  to  sue   alone    on   contracts       ^j^j, 
made  with  her,  whether  they  were  made  before  or  after   " 
marriage  (r). 

Set-off. — Where  a  husband  sues  in  his  own  name  with-  Set-off. 
out  joining  his  wife,  debts  due  from  the  husband  can  be 
set  off  against  him.     But  debts  due  from  the  husband  on 
account   of  his  wife,   sc,   debts   contracted  by  his  wife 
before  marriage,  cannot  be  set  off. 

Where  a  husband  sues  in  his  own  name  and  in  that  of 
his  wife,  debts  due  from  him  cannot  be  set  off,  but  debts 
due  from  him  on  account  of  his  wife,  sc,  debts  contracted 
by  her  before  marriage  can  be  set  off. 

To  j)ut  the  same  thing  in  a  different  form,  when  a 
husband  sues  in  his  own  name,  the  action  is  treated  as 
one  brought  by  him,  and  against  his  claims  in  such  an 
action  debts  cannot  be  set-off  which  are  due,  not  from 
him  but  from  his  wife.  "When,  on  the  other  hand,  the 
action  is  brought  by  the  husband  and  wife,  it  is  con- 
sidered as  one  brought  by  her  though  the  husband's 
name  must  be  jomed  as  it  is  said  for  the  sake  of  con- 
formity, and  therefore  debts  due  from  her  can,  and  debts 
due  from  him  cannot,  be  set  off  (s). 


Rule  32. — The  following  are  tlie  results  of  en-ors    Rule  32. 
as  to  joinder  of  parties  in  actions  by  husband   or  Effect  of 

.  „  error  as  to 

Wlie  \  joinder  of 

1.  If    a    husband    sues   alone   where    the    wife  and  wife. 
must  {t)  be  joined,  the  error  is  fatal. 

2.  If  a  wife  sues  alone  where  she  either  must  {t) 
or  may  {u)  be  joined,  the  only  result  is  to  expose 
her  to  a  plea  in  abatement. 

(r)  Seep.  181,  ante.  (s)  See  Lush,  Practice,  3rd  ed.,  46,  47. 

(0  Rule  30.  {u)  Rules  30  and  31. 
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3.  If  a  husband  sues  with  his  wife  where  she 
neither  must  nor  may  be  joined,  the  error  is  fatal. 

1.  If  a  husband  sues  alone  wJiere  the  tcife  must  he 
joined,  the  error  is  fatal. — A.  the  husband  of  B.  sues 
alone  in  a  case  in  which  B.  ought  to  be  joined,  e.  g., 
on  a  contract  made  with  B.  before  marriage  {v).  The 
er]-or  is  fatal ;  for  the  person  who  really  has  a  cause  of 
action  is  not  the  husband,  but  the  wife,  though  the  action 
ought,  as  a  matter  of  form,  to  be  brought  in  her  and  her 
husband's  names.  The  error  can,  if  it  appears  upon  the 
record,  be  taken  advantage  of  by  demurrer,  motion  in 
arrest  of  judgment,  or  error.  If  it  transpii'es  at  the  trial 
it  will  be  a  ground  for  a  nonsuit  or  an  adverse  verdict  {w). 
It  is  questionable  whether  this  error  can  be  amended. 

^.  If  a  wife  sues  alone  where  she  either  must  or  may 
he  joined,  the  only  residt  is  to  expose  her  to  a  plea  in 
ahatement. — Suppose  that  B.  sues  alone  on  a  contract 
made  with  her  before  her  marriage  with  A.,  or  on  a  chose 
in  action,  e.  g.,  a  bond,  given  her  during  coverture.  She 
has  in  either  case  a  right  of  action,  but  she  ought  as  a 
matter  of  form,  or,  as  it  is  said,  "  for  the  sake  of  con- 
formity," to  join  her  husband.  The  omission  to  do  so 
is,  however,  not  a  fatal  error.  The  defendant  can  take 
advantage  of  it  by  a  plea  in  abatement,  but  if  he  does 
not  plead  in  abatement,  and  the  fact  that  the  husband 
ought  to  have  been  joined  appears  at  the  trial,  the 
defendant  can  take  no  advantage  of  the  error  what- 
ever (x). 

3.  If  a  hushand  sues  tvith  his  wife  where  she  neither 
must  nor  may  he  joined,  the  error  is  fatal. — If  A.  sues  in 
his  own  name  and  in  that  of  B.,  e.g.,  on  a  contract  made 
with  him  before  marriage,  the  error  is  fatal. 

It  would  seem  that  the  error  cannot  be  amended,  for 

(v)  Rule  30,  Case  1. 
(w)  BuUeii,  Pleadings,  3rd  ed.,  171. 

(x)  Ibid.  ;  Daltoii  v.  Midland  Rail.  Co.,  13  C.  B.  474  ;  22  L.  J.  177, 
C.  P. 
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it  is  not  so  much  a  case  of  misjoinder  as  of  an  action     husband 
brought  by  a  wrong  plaintiff  (  t/)  . 
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Rule  33. — Where  a  husband  is  bankrupt  and  the  Rule  33. 
Trustee  in  bankruptcy  sues  in  the  right  of  the  wife,  on  bank- 
he  must  join  the  wife  with  him  in  suing.  husband 

trustee 

Where  the  right  of  action  of  a  bankrupt's  wife  is  of  with  wife 
such  a  character,  that  if  vested  in  the  bankrupt  himself,   l^  actions 

.  brought  in 

it  would  have  passed  to  his  Trustee  in  bankruptcy  (^■),   her  right. 
the  interest  of  the  banki'upt  in  such  right  of  action  passes 
to  the  Trustee. 

The  Trustee,  that  is  to  say,  has  the  same  rights  with 
regard  to  contracts  with  the  banlo-upt's  wife,  in  her  own 
right,  as  the  husband  before  bankruptcy  himself  pos- 
sessed, e.  g.,  if  a  contract  is  made  with  B.  before  her 
marriage  with  A.,  A.'s  Trustee  has  the  same  interest  in 
the  contract  as  A.  himself  possessed  before  the  bank- 
ruptcy. An  action,  therefore,  cannot  be  brought  either 
in  the  name  of  B.  alone  (a),  or  in  the  name  of  A.  and 
B.  (fe),  but  that  it  must  be  brought  in  the  names  of  B. 
and  of  the  Trustee,  and  the  recovery  will  be  for  the 
advantage  of  the  Trustee. 

The  assignment,  however,  in  bankruptcy  does  not 
reduce  the  wife's  clioses  in  action  into  possession,  and 
therefore,  if  the  husband  die  after  bankruptcy,  the  wife's 
rights  of  survivorship  are  not  destroyed  by  the  bank- 
ruptcy {c),  e.  g.,  a  contract  is  made  with  B.,  before  her 

(?/)  See  JBoUngbroke  v.  Kerr,  L.  E.  1  Ex.  222,  223,  and  Chapter  XXXIV. 
Ill  all  cases,  except  those  enumerated,  the  ImsLaud  must  sue  alone  on 
contracts  made  with  the  wife.  Such  contracts  are,  in  fact,  not  contracts 
with  her,  but  contracts  made  with  her  husband  through  her  as  his  agent. 
If  a  wife  sues  alone  in  a  case  where  she  cannot  be  joined  as  plaintiff, 
she  is  suing  without  any  cause  of  action,  and  must  fail. 

(z)  See  Chapter  IX.  and  p.  189,  n.  (a),  post. 

(a)  Sherrington  v.  Yates,  12  M.  &  W.  855  ;  13  L.  J.  249,  Ex. 

(6)  Riclibcll  V.  Alexander,  30  L.  J.  268,  C.  P.  ;  10  C.  B.,  N.  S.,  324. 

(c)  See  Roper,  Husband  and  Wife,  2nd  ed.,  232. 
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marriage  with  A.,  A.  becomes  bankrupt  and  then  dies, 
no  steps  having  been  taken  to  reduce  B.'s  chose  in  action 
into  possession.  B.'s  rights  under  the  contract  are  un- 
affected by  the  bankruptcy,  and  she  is  the  person  to  sue 
for  its  breach. 


CHAPTER   IX. 


BANKRUPT  AND   TRUSTEE. 

Rule  34. — The  Trustee  (a)  of  the  property  of  a    bankrupt 
bankrupt  must  sue  for  the  breach  of  any  contract    trustee. 
made  with  the  bankrupt  before  bankruptcy  in  which    Rule  34. 
the   bankrupt   has   both   a   legal    and   a  beneficial  Action 

•     ,  ,  must  be 

mterest.  brought  by 

Trustee, 

Trustee  must  sue. — "  The  object  of  all  the  statutes  bankrupt. 
with  regard  to  bankrupts,  [has  been]  that  everything  Trustee 
that  can  be  turned  to  profit  shall  pass  "  {h)  immediately 
on  the  banlo-uptcy,  and  be  assigned  to  some  person,  called 
under  the  former  Acts  an  assignee,  and  under  the  present 
Act  a  Trustee,  who  shall  hold  the  property  thus  passing 
to  him  for  the  benefit  of  the  creditors. 

This  object  is  thus  attained  under  the  Bankruptcy 
Act,  1869.  On  the  adjudication  of  bankruptcy,  all  the 
property  of  the  bankrupt  vests  in  the  registrar  of  the 
court,  and,  on  the  appointment  of  a  Trustee,  forthwith 
passes  to  and  vests  in  the  Trustee  (c),  who  is  em- 
powered "  to  bring  or  defend  any  action,  suit,  or  other 

{a)  "The  trustee  of  the  propertj'  of  a  bankrupt"  [who  is,  in  subsequent 
rules  called  the  "  Trustee  "]  occupies  the  position  of  the  assignees  in  bank- 
ruptcy under  Bankruptcy  Acts  prior  to  tlie  Bankruptcy  Act,  1869.  This 
must  be  borne  in  mind,  since  in  all  the  hitherto  decided  cases,  the  expres- 
sion "assignee,"  or  "assignees,"  is  used,  and  is  therefore,  for  the  sake 
of  convenience,  frequently  employed  in  the  explanation  of  this  and  other 
mles  contained  in  the  chapters  on  bankrupts. 

{b)  Smith  y.  Coffin,  2  H.  Bl.  462,  judgment  of  Buller,  J.  Compare 
Rogers  v.  Spence,  13  M.  &  "W".  571,  581,  judgment  of  Denman,  C.  J. 

(c)  Bankruptcy  Act,  1869,  s.  17. 
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TRUSTEE.        I'Upt         (^Cl). 

~  The  term  'property  is,  for  the  purposes  of  the  Act,  given 

a  wide  sense,  being  defined  to  mean  and  include  "money, 
goods,  tilings  in  action,  land,  and  every  description  of 
property,  whether  real  or  personal ;  also  obligations, 
easements,  and  every  description  of  estate,  interest,  and 
profit  i^resent  or  future,  vested  or  contingent,  arising  out 
of  property  as  above  defined"  {e).  It,  moreover,  embraces 
(among  other  thmgs)  "  all  such  property  as  may  belong 
to  and  be  vested  in  the  bankrupt  at  the  commencement 
of  the  bankruptcy,  or  may  be  acquired  by  or  devolve  on 
him  during  its  continuance  "  (/). 

The  present  Act  therefore  directly  {g)  transfers  or 
assigns  to  the  Trustee  all  the  rights  of  the  bankrupt 
under  contracts  with  him  and  for  his  benefit ;  hence  the 
Trustee  and  not  the  bankrupt  must  sue  on  all  contracts 
made  with  the  latter,  as  well  for  unUquidated  (Ji)  as  for 
liquidated  damages,  whether  the  breach  occur  before  (i) 
or  after  {k)  the  bankruptcy.  And  if  the  contract  is  exe- 
cutory, and  the  banlvrupt  must  in  order  to  claim  the 
benefit  of  it,  do  some  act  on  his  part,  the  Trustee  may 
(provided  the  act  is  one  which  can  be  done  by  the  Trustee) 
perform  any  condition  which  remains  to  be  performed, 
and  thereupon  claim  the  benefit  of  the  contract  {I).  "  In 
no  case  can  the  party,  who  contracted  with  the  bank- 
rupt, set  up  the  bankruptcy  against  the  assignees  as  a 
reason  for  not  doing  what  he  has  agreed  to  do.  Where, 
indeed,  the  payment  of  money,  or  the  performance  of 


(d)  Bankniptcy  Act,  1869,  s.  25,  cl.  3. 

(e)  Ibid.,  s.  4. 

(/)  Ibid.,  s.  15.     Com])are  s.  11. 

(g)  Conf.  Rogers  v.  Spencc,  13  M.  &  W.  571,  580,  judgment  of  Den- 
man,  C.  J. 

{h)   Wright  v.  Fairfield,  2  B.  &  Ad.  727. 

(t)  Beckham  v.  Drake,  2  H.  L.  846  ;  10  L.  J.  356,  Ex. 

{k)  Gibson\.  Carndhers,  8  M.  &  "VY.  321  ;  11  L.  J.  138,  Ex.  ;  SchondUr 
V.  Wace,  1  Camp.  587. 

(/)  Gibson  v.  Carrufhcrs,  S  M.  &  \\.  321  ;  11  L.  J.  138,  Ex. 
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any  other  duty  b}'  the  bankrupt,  forms  a  condition  pre-  bankrupt 
cedent  to  the  doing  of  the  act  which  the  contractmg  trustee. 
party  has  agreed  to  do,  there,  unless  the  money  is  paid 
or  duty  performed,  either  by  the  bankrupt  or  his  assig- 
nees, it  is  phun  on  principles  altogether  independent  of 
any  questions  arising  from  bankruptcy  .  .  .  that  no 
obligation  exists  on  the  other  party  to  perform  his  part 
of  the  engagement"  (m).  In  other  words,  "  every  bene- 
ficial matter  belonging  to  the  bankrui)t's  estate  [vests 
in  the  assignees  ] ,  and  amongst  others  the  right  of 
enforcing  unexecuted  contracts  by  which  benefit  may 
accrue  to  that  estate,  and  such  as  may  be  performed  on 

the  part  of  the  banlaaipt  by  the  assignees In 

order  to  enforce  these  contracts  it  is  onl}^  necessary  that 
tlie  assignees  should  perform  all  that  the  bankrupt  was 
bound  to  perform,  as  precedent  or  contemporary  condi- 
tions, at  the  time  when  he  was  bound  to  perform  them, 
and  the  bankruptc}"  has  no  other  effect  on  the  contracts 
than  to  put  the  assignees  in  the  place  of  the  bankrupt, 
neither  rescinding  the  obligations  on  either  party  nor 
imposing  new  ones,  nor  anticiijating  the  period  of  per- 
formance on  either  side  "  (n). 

The  Trustee  further  may  either  adopt  or  repudiate  the 
contracts  of  the  bankrupt  according  as  he  judges  them 
likely  to  prove  beneficial  or  the  contrary  (o).  But  his 
repudiation  or  disclaimer  does  not  leave  in  the  bankrupt 
any  right  of  action,  for  if  a  contract  is  disclaimed  by  the 
Trustee  it  is  to  be  considered  as  determined  from  the 
date  of  the  adjudication  and  in  no  case  does  the  bank- 
rupt retain  anj^  interest  under  it  (p). 

The  hanJiruj^t  cannot  sue. — The  bankrupt  cannot,  even  Bankrupt 
with  the  assent  of  the  Trustee,  sue  on  contracts  made 
with  him  before  bankruptcy ;  for  the  effect  of  the  bank- 
ruptcy has  been  to  transfer  or  assign  his  rights  to  the 

(m)  Gibson  v.  Carrufhcrs,  8  M.  &  AV.  333,  per  Parke,  B. 

(n)  Ibid.,  327,  judgment  of  iZo(/c,  B. 

(o)  Ibid.,  321  ;  11  L.  J.  138,  Ex.  ;  Bankruptcy  Act,  1869,  ss.  23,  24. 

(/))  Bankruptcy  Act,  1869,  s.  23. 
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Trustee.  Hence,  where  a  person  was  entitled  to  a  com- 
mission for  introducing  to  a  tradesman  a  purchaser  of 
the  tradesman's  business,  and  afterwards  became  bank- 
rupt, and  the  assignees  disclaimed  all  title  to  the  money, 
it  was  held  that  the  bankrupt  could  not  brmg  an  action 
for  it  in  his  own  name  (q). 

The  right  of  a  Trustee  to  sue  on  all  contracts  made 
with  the  bankrupt  is  subject  to  the  limitation,  that  he 
cannot  sue  on  any  contract  in  which  the  bankrupt  has 
not  both  a  legal  and  also  a  beneficial  or  equitable  interest. 
In  other  words,  the  creditor's  representative  cannot  sue 
on  contracts  with  regard  to  which  the  bankrupt  has 
rights  either  as  a  cestui  que  trust,  or  merely  as  a 
trustee. 

If  the  bankrupt  has  not  a  legal  interest  in  a  contract 
but  simply  a  beneficial  interest,  the  contract  must  in 
point  of  law  be  made,  not  with  him,  but  with  some  other 
person  who  is  legally  interested  in  it,  and  is  the  right  per- 
son to  sue  upon  it  (?•)•  Any  mone}^,  however,  recovered 
in  such  an  action  vests  in  the  Trustee  of  the  bankrupt's 
property.  If,  on  the  other  hand,  the  bankrupt  has  a  legal 
interest  in  a  contract,  but  has  no  beneficial  or  equitable 
interest  in  it  whatever,  he  must  himself  be  a  mere  trustee 
for  some  third  person.  No  interest  in  this  case  passes 
to  his  Trustee  (s).  The  bankrupt  retains  his  legal  in- 
terest in  the  contract,  and  must  sue  upon  it  in  his  own 
name  for  the  benefit  of  the  person  really  interested. 
Though  where  a  bankrupt  has  merely  a  legal  interest  in 
a  contract  nothing  passes  to  his  Trustee,  yet  if  the  bank- 
rupt has  any  beneficial  interest,  however  small,  if,  that  is 
to  say,  any  portion  whatever  of  the  money  recovered  in 
an  action  upon  it,  would,  but  for  the  bankruptcy,  have 
gone  to  the  bankrupt  himself,  then  the  right  of  action 
for  a  breach  of  the  contract  passes  to  the  Trustee ;  who, 
however,   recovers   partly  for   his    own   benefit  as    such 


iq)  Hillary  v.  Morris,  1  C.  &  P.  6. 

(r)  See  p.  43,  ante. 

(s)  Baiikniirtcy  Act,  1869,  s.  15. 
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Trustee,  and  partly  for  the  benefit  of  the  cestui  que  trust,    bankrupt 
or  the  other  person  beneficially  interested  (t).  trustke. 

A  Trustee  is  sometimes  both  legally  and  beneficially  ~~       '. 

^      ^  ''    Effect  of 

interested  in  a  contract,  and  therefore  able  to  sue  upon  "relation." 
it,  though  the  banki'upt,  had  he  remained  solvent,  must 
have  sued  upon  it,  if  at  all,  for  the  benefit  of  some  third 
l>erson.  This  is  the  result  of  the  doctrine  of  relation,  or 
the  rule  that  the  trustee's  title  to  the  property  of  the 
bankrupt  dates  back,  not  to  the  time  of  the  adjudication 
of  banki'uptcy,  but  to  the  commission  of  an  act  of  bank- 
ruptc}',  or  as  it  is  called  in  the  Bankruptcy  Act,  1869, 
the  commencement  of  the  hanh'uptci)  (»).  The  Trustee 
being  considered  for  legal  purposes  the  possessor  of  the 
bankrupt's  propert}*^  at  a  time  before  he  was  adjudicated 
a  bankrupt,  can  often  annul  transactions  of  the  banlv- 
rupt  and  act  as  having  both  a  legal  and  equitable  in- 
terest in  a  contract  in  which  the  bankrupt  from  having 
assigned  it  to  a  third  party  had  retained  a  merely  legal 
interest. 

Suppose  for  instance  that  a  person  after  the  commis- 
sion of  an  act  of  bankruptcy  on  wliich  he  is  subsequently 
adjudged  banlaaipt,  but  before  the  date  of  the  adjudica- 
tion of  bankruptcy,  sells  to  some  third  party,  M.,  who 
knows  of  the  act  of  bankruptcy,  a  debt  due  to  him.  After 
the  adjudication  of  banlu'uptcy  the  Trustee  can  treat  the 
sale  as  void  and  sue  for  the  debt,  though  it  is  manifest 
that  the  bankrupt  himself  could  have  sued  for  the  debt 
only  for  the  benefit  for  M.,  since  he  had  parted  with  all 
liis  equitable  interest  in  it  {x). 

Exception  1  {y). — Contracts,  the  breach,  of  which  involves  injury   Exceptions. 

to  the  person  or  to  the  feelings  of  the  bankrupt.  

Where 
breach  of 
(0  D'Arnay  v.  Chcsneau,  13  M.  &  W.  796,  809.     Compare  Parnham  v.    po^ti'act 
Eivrst,  8  M.  &  W.  743  ;  Cccstelli  v.  Boddingion,  1  E.  &  B.  66  ;  22  L.  J.  5,    p'^ersonal 
Q.  B.  ;  Lush,  Practice,  3rd  ed.,  49.  feelings  of 

{u)  Bankruptcy  Act,  1869,  s.  15.  •  bankrupt, 

(a')  Compare  Bankruptcy  Act,  1869,  ss.  11,  15,  95. 

(tj)  The  words  of  the  Bankruptcy  Act,  1869,  transfemng  to  the  Trustee 
the  propert}'  of  the  bankrupt,  are  considerably  wider  than  the  expressions 
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Though  "  the  general  principle  is,  that  all  rights  of 
the  banla-upt  which  can  be  exercised  beneficially  for  the 
creditors,  ....  pass  [to  the  assignees]  and  the  right  to 
recover  damages  may  pass,  though  they  are  unliquidated, 
this  principle  is  subject  to  exception.  The  right  of 
action  does  not  pass  where  the  damages  are  to  be  esti- 
mated by  immediate  reference  to  j)ain  felt  by  the  bank- 
rupt, in  respect  of  liis  bod};-,  mind,  or  character,  and 
without  immediate  reference  to  his  rights  of  property. 
Thus  it  has  been  laid  down  that  the  assignees  cannot 
sue  for  breach  of  promise  of  marriage,  for  seduction, 
defamation,  battery,  injury  to  the  person  by  negligence,  as 
by  not  carrying  safely,  not  curing,  not  saving  from  im- 
prisonment by  process  of  law  "  (x).  To  express  the  same 
thing  somewhat  differently,  "  there  are  some  exceptions 
to  the  generality  of  the  right  of  the  assignees.  In 
cases  where  the  personal  estate  is  only  aifected  tlii'ough 
some  -^Tong  or  injm-y  to  the  person  or  the  feelings  of  the 
bankrupt,  and  the  loss  or  gain  to  the  personal  estate 
would  be  greater  or  less,  according  to  the  compensation 
given  for  such  injury,  whether  by  breach  of  contract  or 
otherwise,  the  right  of  action  would  not  pass  to  the 
assignees"  (a). 

The  damages  recovered  in  an  action  for  such  breaches 


employed  in  the  corresponding  sections  of  earlier  Bankruptcy  Acts  (com- 
pare Bankruptcy  Act,  1869,  ss.  4,  15,  and  17,  with  Bankruptcy  Act, 
1849,  s.  141),  and  distinctly  pass  to  the  Trustee  the  bankrupt's  things  in 
action,  under  which  term  inai/  he  included  all  the  bankrupt's  rights  of 
action  whatever,  whether  arising  from  breach  of  contract  or  from  tort. 
The  result  is,  that  whilst  it  is  certain  that  the  Trustee  can  sue  in  all  cases 
iu  which  the  assignees  could  have  sued,  it  cannot,  in  the  absence  of 
decisions  be  considered  as  established,  that  where  the  assignees  could  not 
sue  under  the  former  Acts,  the  Trustee  cannot  sue  under  the  present  Act. 
In  other  words,  the  exceptions  to  the  foregoing  rule,  as  also  the  exceptions 
to  the  next  rule,  as  well  as  the  validity  of  the  next  rule  itself,  must  be 
considered  as  open  to  doubt. 

(z)  Beckham  v.  Drake,  2  H.  I..  C.  603,  604,  opininn  of  Erie,  C.  J.  On 
the  question,  how  far  such  an  action  is  one  for  breach  of  contract,  see 
pp.  16—20,  a7ite. 

(cc)  Ibid.,  617,  opinion  of  Wightman,  J. 
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of  contract,  during  the  continuance  of  tlie  bankruptcy,    bankrupt 
become  the  property  of  the  Trustee  (h). 
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Exception  2. — Contracts  tincompleted  at  the  time  of  bankruptcy   Contracts 
in  -wliicli  the  personal  service  of  the  bankrupt  is  of  the  essence   imcom- 
of  the  contract.  Pleted  at 

time  of 

**  Executory  contracts  in  which  the  personal  skill  or  puptcy. 
conduct  of  the  bankrupt  forms  a  material  part,  do  not  in 
general  pass  to  the  Trustee  "  (c). 

A  distinction  must,  it  would  seem,  be  di'a^\Ti  between  Distinction 
two  kinds  of  contracts,  each  of  which  involve  the  personal  twoTinds 
service  of  the  bankrujjt.     Such  contracts  may  be  either  of  con- 
— first,  contracts  the  performance  of  which  is  rendered 
impossible  b}^  the  bankruptcy,  (e.  g.,  a  contract  by  the 
bankrupt  to  enter  into  a  partnership)  ;  or,  secondly,  con- 
tracts, which,  though  they  cannot  be  performed  by  any 
one  but  the  banla-upt,  can  be  performed  b}^  him  in  spite 
of  the  bankruptcy,  e.g.,  a  contract  to  write  a  book,  paint 
a  picture,  ike. 

The  law  to  the  first  class  of  contracts  is  clear.  Neither 
the  bankrupt  nor  the  Trustee  can  perform  the  part  agreed 
to  be  performed  by  the  banki'upt,  and  therefore,  neither 
the  banla'upt  nor  the  Trustee  can  bring  an  action  against 
the  other  party  to  the  contract  for  non-performance  of  his 
part.  "  There  is  a  certain  class  of  contracts,  in  which  it 
is  manifest  that  bankruptcy  must  put  an  end  to  all  claim 
of  the  bankrupt  or  his  assignees  to  the  performance 
of  them  by  the  solvent  party.  The  contract  of  partner- 
ship is  a  familiar  instance ;  and,  in  every  case  where  the 
motive  or  consideration  of  the  solvent  party  was  founded, 
wholly  or  in  part,  upon  his  confidence  in  the  skill  or 
personal  abihty  of  the  bankruj^t,  if  the  banki-upt  from  his 
circumstances  is  unable  to  perform  his  part,  the  assig- 
nees   are   not    entitled   to    substitute   either   their   own 


(b)  1  Griffith  &  Hohnes,  Bankruptcy,  303  ;  Bankruptcy  Act,  1SG9,  s.  15  ; 
cl.  3,  s.  11. 

(c)  Leake,  Contracts,  649, 

o  2 


19G  PLAINTIFFS   IN   ACTIONS 


BANKRUPT    capacity,  or  skill,  or  credit,  for  that  of  the  bankrupt"  (e). 
TRurT^EE.     "It  cannot  be  doubted,  that  where   a  contract  remains 
to  be  executed,  and  cannot  be  executed  without  the  co- 
operation of  the  bankrupt,  the  assignees   cannot  enforce 
the  contract,  at  all  events,  unless  they  can  procure  him 
to  co-operate  "  (/). 

The  rule  as  to  the  second  class  of  contracts  is  not  so 
clear. 

The  bankrupt  may,  it  is  conceived,  himself  perform 
his  own  part,  e.g.,  write  a  book  or  paint  a  picture,  and 
compel  the  other  party  to  perform  his  part  of  the  con- 
tract, by  paying  for  the  book  or  picture.  The  matter 
of  doubt  is,  whether  an  action  agamst  the  purchaser 
ought  to  be  brought  by  the  bankrupt  or  by  his  Trustee. 
Some  expressions  used  in  the  passages  already  cited 
suggest  that  the  Trustee  may  sue  if  the  banla-upt  per- 
forms his  part.  It  would,  however,  seem  that  under 
the  former  Bankruptcy  Acts  the  bankrupt  was  the  right 
person  to  sue  for  the  breach  of  any  contract  involving 
the  personal  skill  or  conduct  of  the  bankrupt.  Whether 
this  is  so  under  the  present  Act  is  questionable.  It  is  at 
any  rate  clear  that  the  Trustee  cannot  sue  on  such 
contracts  unless  he  can  induce  the  bankrupt  to  perform 
his  part,  and  that  money  recovered  by  the  bankrupt  in 
an  action  on  such  a  contract  during  the  continuance  of 
the  bankruptcy,  is  the  property  of  the  Trustee. 

It  is  ditlicult  to  decide  whether  a  given  contract  is  one 
which  involves  the  personal  skill  of  the  bankrupt.  The 
assignees  have  been  held  the  proper  plaintiffs  in  an 
action  on  an  agreement  to  employ  the  bankrupt  as  fore- 
man (g) ;  but  in  this  case  the  contract  was  broken  before 
the  bankrui^tcy.  Where  an  order  was  given  to  build  a 
house,  and  the  builder,  after  begmning  to  build  it,  be- 
came banlu'upt,  and  the  house  was  afterwards  completed 

(e)  Gibson  v.  Carruthcrs,  8  M.  &  W.  343,  judgment  of  Lord  Abinger, 
C.  B. 

(/)  Beckham  v.  Brake,  2  H.  L.  C.  598,  opinion  of  Williams,  J. 
((/)  Ibid.,  579. 
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by   tlie   assignees,    tliey  were   held   entitled   to   recover    bankrupt 
under  the  order  (i) ;  but  it  is  questionable  whether  the 
Trustee  has  a  right  to  complete  a  contract  of  tliis  kind 
made  with  the  bankrupt  {k). 

It  has  been  suggested  that  where  a  contract  made  with 
the  bankruijt  has  been  broken  before  the  bankruptcy,  the 
assignees  or  Trustee  can  in  all  cases  sue  on  the  contract, 
whatever  its  nature  "  that  is  to  sa}^,  the  question  whether 
a  right  of  action  actually  vested  in  the  bankrupt  prior  to 
the  bankruptcy,  in  respect  of  a  contract  determined,  passes 
to  the  assignees,  is  not  affected  by  the  consideration 
whether  the  contract,  if  it  had  not  been  determined  but 
had  remained  open  and  in  fieri  at  the  time  of  the  bank- 
rujitcy,  would  have  passed  to  the  assignees,  and  could  have 
been  performed  by  them The  right  to  re- 
cover wages,  salary,  or  commission,  [due  to  the  bank- 
rupt at  the  time  of  the  bankruptcy,]  would  pass  to  the 
assignees  as  part  of  the  personal  estate,  without  regard 
to  the  consideration  whether  the  contract  or  services  had 
had  relation  to  the  personal  skill  or  labour  of  the  bank- 
rupt, or  any  confidence  reposed  in  him,  or  whether  the 
contract  could  have  been  performed  by  the  assignees  "  (^  ; 
and  this  view,  even  if  doubtful  under  the  former  Bank- 
ruptc}^  Acts,  is  in  strict  conformity  with  the  terms  of  the 
Bankruptcy  Act,  1869,  by  which  the  bankrupt's  tilings 
in  action  {in)  vest  in  the  Trustee.  The  Trustee,  there- 
fore, is  apparently  the  right  person  to  sue,  even  on  con- 
tracts involving  the  personal  skill  of  the  bankrupt,  which 
are  broken  by  the  other  party  before  the  bankruptcy. 

(i)  Whitmore  v.  Gihnour,  12  M.  &  W.  808,  810. 

{k)  Knight  v.  Burgess,  33  L.  J.  727,  Ch. 

(l)  Beckham  v.  Brake,  2  H.  L.  C.  632,  633,  per  Wilde,  C.  J. 

{m)  Bankruptcy  Act,  1869,  s.  4. 
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Rule  35. 

Either 
trustee  or 
hankjiiiit 
may  sue 
on  con- 
tracts made 
during 
bank- 
ruptcy. 

Trustee 
may  sue. 


The  bank- 
rupt may 
sue. 


Rule  35. — For  the  breach  of  any  contract  made 
with  the  bankrupt  during  the  continuance  of  the 
bankruptcy  (in  which  the  bankrupt  has  both  a  legal 
and  a  beneficial  interest)  either  the  Trustee  may  sue, 
or  the  bankrupt  may  sue,  if  the  Trustee  does  not 
interfere  {n). 

The  remarks  as  to  the  right  of  the  Trustee  to  sue  on 
contracts  made  "nith  the  bankrupt  before  bankruptcy 
aj)ply  mutatis  mutandis  to  his  right  (wliich  is  undoubted) 
to  sue  on  contracts  made  with  the  bankrupt  dm'uig  the 
continuance  of  the  bankruptcy  (o) . 

The  right  of  a  banki-upt  to  sue  on  contracts  made  with 
him  during  the  continuance  of  the  banki'uptcy  was,  under 
the  former  acts,  fully  estabhshed.  Thus,  where  a  bill  of 
exchange  was  endorsed  to  an  rmcUscharged  banki-upt,  it 
Avas  held  that  he  could,  if  his  assignees  did  not  interfere, 
sue  upon  it,  and  that  a  plea  simply  alleging  that  the  bill 
was  indorsed  to  him  after  banla-uptcy,  and  not  alleging 
that  the  assignees  interfered,  was  bad  (jj). 

The  cases  wliich  establish  this  right  were  decided  under 
the  older  Acts,  but  they  appear  in  principle  to  apply  to 
the  present  Bankrujatcy  Act.  It  may,  therefore,  in  the 
absence  of  decisions,  be  assumed  that  a  bankrupt  can,  if 
the  Trustee  does  not  interfere,  sue  on  contracts  made  -^vith 
him  during  the  continuance  of  the  bankruptcy.  The 
mterference  of  the  Trustee  affords  an  answer  to  the 
action  (q),  and  the  money  recovered  is  the  property  of 
the  Trustee. 


„    ,   .   /        (n)  Herbert  v.  Sayer,  5  Q.   B.   965  ;  Kitchen  v.  Bartscli,   7  East,  53  ; 
-^^^  "^  X^  Morgan  v.  Knight,  33  L.  J.  168,  C.  P.  ;  15  C.  B.,  N.  S.,  669  ;  2  Griffith  & 

h-  ^^'^'^  ^""^     Holmes,  Bankruptcy,  934. 

(o)  Baukniptcy  Act,  1869,  ss.  4,  15. 

ip)  Herbert  v.  Sayer,  5   Q.   B.   9*35  ;  esp.  judgment  of  Ex.   Ch.  981. 
Compare  Jackson  v.  Burnham,  22  L.  J.  13,  Ex.  ;  8  Ex.  172. 

iq)  Herbert  v.  Swjer,  5  Q.  B.  S65  ;  Kitchen  v.  Barlsch,  7  East,  53. 
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Exception  1.— Contracts,  the  bx'each  of  which,  iuvolres  injury  to     bankkui-t 
the  person  or  the  feelings  of  the  bankrupt  (r).  and 

TRUSTEE. 

Exception  2. — Contracts  to  pay  for   the  personal  labour  of  the   Exceptions. 

bankrupt  2)eribrnied  after  his  banki-uptcy. '  

Where 

The  Trustee,  though  entitled  to  sue  for  money  due  to  breach  of 
the  bankrupt  at  the  time  of  the  bankruptcy  for  his  per-  injures 
sonal  labour  (s),  cannot  sue  for  the  price   of  the  bank-  personal 

,  111  n  f  reelings  of 

rupt  s  personal  labour  performed  after  his  bankruptcy  {t),  bankrupt. 
An  action  for  it  must  be  brought  b}-  the  banki-upt  him-  Contracts 
self,  and  the  amount  recovered  is,  apparently,  recovered  per^onai"^ 
to  the  bankrupt's  own  use  («).  labour  of 

The  expression  personal  labour  must  be  taken  in  a 
I'estricted  sense.  Where  a  trade  was  carried  on  by  a 
bankruj^t  b}^  the  leave  of  the  assignees  for  the  benefit 
of  the  estate,  the  right  of  action  on  the  bankrupt's  con- 
tracts passed  to  the  assignees  {x).  In  one  case,  where 
the  plaintiff  was  an  uncertificated  banli;rupt,  and  his 
business  was  that  of  a  furniture  broker,  and  the  debt 
sued  for  was  contracted  in  the  removal  of  the  defendant's 
goods,  for  which  the  plaintiff  had  procured  vans,  and 
employed  assistants,  the  court  held  that  the  demand  was 
not  a  demand  for  mere  personal  labour,  so  as  to  bring 
the  case  within  this  exception  {ij).  A  bankruj^t  has, 
however,  been  allowed  to  recover  under  this  exception 
for  money  lent  and  materials  supplied  [s). 

Set-off  (a). — A  defendant's  right  to  a  set-off  in  an  action  Set-off. 

(r)  See  p.  193,  ante. 

(s)  Beckham  v.  Drake,  2  H.  L.  C.  633. 

(t)  Chippendale  v.  Tomlinson,  7  East,  57,  note  {g)  ;  Silk  v.  Osborn,  1 
Esp.  140  ;  C'rofton  v.  Poole,  1  B.  &  Ad.  568  ;  Beckhamy.  Drake,  2  H.  L.  C. 
604. 

{u)  The  expressions  of  Buller,  J.,  in  Kitchen  v.  Bartsch,  7  East,  57, 
suggest  that  a  large  sum  of  money  recovered  by  the  bankrupt  for  his  per- 
sonal labom-,  might  be  held  by  him  for  his  Trustee,  and  the  effect  of  the 
Bankruptcy  Act,  1S69,  ss.  4,  15,  must  be  considered. 

(.1-)  Elliot  V.  Clayton,  20  L.  J.  217,  Q.  B. 

(y)  Crofton  v.  Poole,  1  B.  &  Ad.  568. 

(z)  Silky.  Osborn,  1  Esp.  140  ;  Evans  y.  Brown,  Ibid.,  170. 

(ft)  "  Where  there  have  been  mutual  credits,  mutual  debts,  or  other  muttial 
dealings  between  the  bankrupt  and  any  other  person  proving,  or  claiming 
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BANKRUPT  by  a  bankrupt's  Trustee  depends  in  part  upon  the  ordi- 
TRtJSTEE.     nary  statutes  of  set-off  (b),  and  in  jiart  upon  the  Bank- 

ruptcy  Act,  1869,  s.  39,  which  re-enacts  and  extends  the 

Bankruptcy  Act,  1849,  s.  171.  It  is,  therefore,  more 
extensive  than  the  right  possessed  under  the  general 
statute  of  set-off.  In  other  words,  a  defendant  in  an 
action  by  a  bankruj^t's  Trustee  may,  in  general,  set  off 
the  same  claims  which  he  might  set  off  in  an  ordinary 
action  by  the  bankrupt  had  he  remained  solvent,  and 
also  other  claims  which  could  not  be  made  the  subject  of 
a  set-off  in  an  ordinary  action  (c). 

The  following  points  as  to  the  siJecial  right  of  set-off 
as  against  a  bankrupt's  Trustee  should  be  noted. 

1st.  Debts  can  be  set  off  against  debts  as  in  the  case 
of  an  ordinary  action. 

2ndl3\  Mutual  credits  can  be  set  off. 

The  term  "mutual  credits"  includes  "all  credits" 
which  must  of  theu'  nature  terminate  in  debts,  and  this 
"  means,  not,  as  has  been  contended  in  some  cases, 
credits  which  must  ex  necessitate  rei  terminate  in  debts, 
but  credits  which  have  a  natural  tendency  to  termi- 
nate in  debts,  not  in  claims  differing  in  nature  from 
a  debt  "  (d).  Thus  a  claim  for  a  loss  on  a  policy  of  in- 
surance is  a  credit  within  the  statute,  though  not  Avithin 
the  general  statutes  of  set-off  (('). 


Peculiari- 
ties of  set 
off  in 
bank- 
ruptcy. 


to  prove,  a  debt  under  his  bankrujitcy,  an  account  shall  be  taken  of  what 
is  due  from  the  one  party  to  the  other  in  respect  of  such  mutual  dealings  ; 
and  the  sum  due  from  the  one  party  shall  be  set  off  against  any  sum  due 
from  the  other  party,  and  the  balance  of  such  account,  and  no  more,  shall 
be  claimed  or  paid  on  either  side  respectively  ;  but  a  person  shall  not  be 
entitled  under  this  section  to  claim  the  benefit  of  any  set-off  against  the 
property  of  a  bankrupt  in  any  case  where  he  had  at  the  time  of  givinc 
credit  to  the  bankrupt  notice  of  an  act  of  bankruptcy  committed  by  such 
banki-upt,  and  available  against  him  for  adjudication."  Bankruptcy  Act, 
1869,  s.  39.     Compare  with  this,  Bankruptcy  Act,  1849,  s.  I7l. 

(b)  2  Geo.  II.,  c.  22,  s.  13. 

(c)  See  1  Griffith  &  Holmes,  Bankruptcy,  2nd  ed.,  628. 

(d)  Rose  V.  Hart,  2  Smith,  L.  C,  6th  ed.,  267,  276. 

(c)  Beckicith  v.  Bullcn,  27  L.  J.  162,  Q.  B.  ;  8  E.  &  B.  683  ;  Bulleii 
ricadings,  3rd  ed.,  681. 


ON   CONTRACT.  201 


Srdly.  All  debts  and  demands  may  be  set  off  which  are    bankrupt 
proveable  agamst  the  bankrupt's  estate  (/).  trustee. 

4thly.  Notice  of  an  act  of  bankruptcy  is  the  point  at 
which  the  right  of  set-off  terminates,  i.e.,  the  defendant 
cannot  set  off  credit  which  he  has  given  to  the  bankrupt 
after  notice  of  an  act  of  bankruptcy,  though  he  may  set 
off  credit  given  after  the  act  of  bankruptcy  itself,  if  he 
•  did  not  know  of  it  (g). 

5thly.  Demands,  in  respect  of  which  set-off  is  claimed, 
must  be  strictly  in  the  same  right. 

In  an  action  by  the  Trustee  of  a  bankrupt  upon  a  cause 
of  action  accruing  to  him  as  Trustee  since  the  bankruptcy, 
unless  it  be  one  which  arose  out  of  a  credit  given  by  the 
bankrupt  before  the  adjudication  of  banla-uptcy,  and 
before  notice  of  an  act  of  bankruptcy  (//),  the  defendant 
cannot  set  off'  debts  due  to  him  from  the  bankrupt  before 
bankruptcy  (i).  Nor  does  the  statute  apply  where  the 
banki'upt  sues  as  a  trustee  (k). 


Rule  36. — Actions  on  contracts  made  with  the  rule  36. 
bankrupt  after  the  "close  of  the  bankruptcy"  {I)  must  Bank^jt 
be  brought  by  the  bankrupt. 

AATien  the  whole  property  of  the   bankrupt  has  been 


must  sue 
on  con- 
tracts made 
after  close 
of  hank- 


reahzed  for  the  benefit  of  his  creditors,  or  certain  other  ruptcy. 

(/)  Hose  V.  I/art,  2  Smith,  L.  C,  6th  ed.,  267,  285.  This,  at  least,  was  the 
case  under  the  former  Bankruptcy  Act  (Bankrupt  Law  Consolidation  Act, 
1849,  s.  71).  The  language  of  the  Bankruptcy  Act,  1869,  s.  39,  does  not 
make  it  clear  whether  all  claims  that  are  proveable  are  the  subject  of 
set-off.  Proveable  claims  of  the  nature  of  damages  must  at  any  rate  be 
assessed  before  they  can  be  set  off.  (Ibid.)  See  as  to  proveable  claims, 
Chapter.  XT II. 

(g)  Rose  v.  Hart,  2  Smith,  L.  C,  6th  ed.,  267,  275  ;  Dickson  v.  Cass,  1 
B.  &  Ad.  343  ;  Hau-Hnsv.  Whittcn,  10  B.  &  C.  217. 

Qi)  Hulmc  V.  MurjgUstoH,  3M.  &  W.  30  ;  Biltleston  v.  Timmiiis,  1  C.  B. 

389. 

(z)  Wood  V.  Smiih,  4  M.  &  W.  522  ;  Bullen,  rieadings,  3rd  cd.,  682. 
{k)  Boydv.  Mangles,  16  M.  &  W.  337. 
(I)  Bankruptcy  Act,  1S69,  s.  47. 
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events,  more  particularly  described  in  the  Bankruptcy 
Act,  have  taken  place,  the  Court  may  make  an  order  that 
the  bankruptcy  has  closed,  and  the  bankruptcy  is  deemed 
to  have  closed  at  and  after  the  date  of  such  order  (l). 

After  the  close  of  the  bankruptcy  {m),  the  bankrupt 
may  obtain  an  order  of  discharge,  or  he  may  not  obtain 
such  an  order,  and  thus,  even  after  the  close  of  the  bank- 
ruptcy remain  an  undischarged  bankrupt  (h). 

A  bankrupt  who  has  obtained  his  discharge,  has  the 
same  rights  as  regards  future  contracts  as  a  person  who 
has  never  been  bankrupt,  and  is,  therefore,  of  course,  the 
person  to  sue  on  contracts  made  with  himself.  An  un- 
discharged bankrupt  has  also  (it  would  appear),  after  the 
close  of  the  banla-uptcy,  the  same  right  to  make  con- 
tracts as  a  person  who  has  never  been  bankrupt,  and  no 
right  to  sue  on  such  contracts  vests  in  the  Trustee,  or  in 
any  person  representing  the  Trustee  (o). 


Rule  37.        RuLE  37. — All  tlie  TiTistees  must  join  in  suing. 


All  the 
trustees 
must  join 
in  suing. 


"  The  creditors  may,  if  they  think  fit,  appomt  more 
persons  than  one  to  the  office  of  Trustee,  and  where  more 
than  one  are  appointed,  they  shall  declare  whether  any 
act  required  or  authorised  to  be  done  by  the  Trustees,  is 
to  be  done  by  all  or  any  one  or  more  of  such  persons  ; 
but  all  such  persons  are  in  this  Act  (jj)  included  under 
the  term  Trustee,  and  shall  be  joint  tenants  of  the 
property  of  the  bankrupt  "(g). 

All  the  Trustees,  therefore,  it  would  seem,  must  join  hi 
an  action  for  breach  of  contract  (r).  That  is  to  say,  the 
non-joinder  of  a  Trustee,  has  the  ordinary  effect   of  the 

(I)  Bankruptcy  Act,  1869,  s.  47. 

(m)  And  in  some  cases  before  it.     Bankruptcy  Act,  1S69,  s.  48. 

(n)  Bankniptcy  Act,  1869,  s.  54. 

(o)  Ibid.,  s.  15. 

(2})  i.  e.,  the  Bankruptcy  Act,  1869. 

(q)  Ibid.,  s.  83,  cl.  1. 

()•)  Snclgrovc  v.  JIunf,  2  Slark.  424  ;  Junes  v.  SniUh,  1  Ex.  831. 
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noii-joiiicler  of  a   plaintiff  in    an    action    for   breach    of    bankrupt 
contract  (s).  trus'^tee. 


cesser. 


Rule  38. — On  the  removal,  retirement,  death,  &c.,    Rulk^s- 
of  a  Trustee,  his  rio-hts   pass  to  and  vest   in   his  On  removal 

'  ^  ^  of  trustee 

successor.  bankrupt's 

Ijroperty 
'  passes  to 

A  Trustee  may  from  various  causes,  e.  g.,  removal,  Ws  suc- 
death,  bankruptcy,  &c.,  cease  to  be  a  Trustee  {t).  In  this 
case  the  property  passes  to,  and  vests  in  his  successor ; 
and  if  for  any  cause  there  is  no  Trustee  acting  during  the 
continuance  of  the  bankruptcy,  the  registrar  of  the  Court 
for  the  time  being  having  jurisdiction  in  the  bankruptcy 
acts  as  such  Trustee  {u),  and  the  bankrupt's  property 
vests  in  the  registrar  (v) . 

Death  or  removal  during  action. — The  death,  removal, 
&c.,  of  a  Trustee  during  the  progress  of  an  action,  does 
not  cause  the  action  to  abate  {w). 


Rule  39. — The  bankruptcy  of  a  phiintiff  does  not    ^^^^'  39. 
cause  the  action  to  abate.  Action 

does  not 
abate  on 

Formerly,  if  a  plaintiff  became  bankrupt  during  the  bankruptcy 
course  of  an  action,  the  vesting  of  his  rights  of  action  in  °  ^  ^'"^  ^ 
the  assignees  could  be  pleaded  in  bar  to  the  further 
maintenance  of  the  action,  and  the  action  could  thus 
be  i^ut  an  end  to.  Now,  however,  bankrujitcy  cannot 
be  pleaded,  unless  the  Trustee  declines  to  continue  the 
action,    or    else,    though    not    declining   to    continue    it, 

{s)  Rule  13. 

(0  Bankruptcy  Act,  1869,  s.  83,  cl.  1—6. 
{u)  Ibid.,  cl.  3. 
(i>)  Ibid.,  cl.  6. 

{w)  This   was  expressly   provided  under  Bank.    Law   Con.    Act,    1349, 
s.   157.      Compare  Bankruptcy  Act,  13(J9,  s.  83,  cl.  7. 
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BANKRUPT    declines  to   give  security  for  costs  (x).     If  the   Trustee 
TRUSTEE,     gives   security  for   costs,  and  proceeds  with  the  action, 

it   should  he  carried  on  in  the  name  of  the  bankrupt  up 

to  final  judgment  (y). 


Rule  40.        RuLE  40. — If  ail  actioii  be  broiiglit  by  the  bank- 

if  action  nipt  in  cases  in  which  the  Trustee  must  sue,  or  by 

brougbt  .  .  1  •    1        1         1         1 

wi-ongiyby  the  Trustcc  lu  cascs  m  which  the   bankrupt  must 

trustee  or  ^  •      r        i 

bankrupt,  SllC,  tllC  CITOT  IS  latal. 


eiTor  IS 
fatal. 


If  a  bankrupt  sues,  e.  g.,  for  a  debt  owing  to  him  before 
bankruptcy,  or  his  Trustee  sues,  e.  g.,  on  a  contract  in 
which  the  bankrupt  has  no  beneficial  interest,  the  action 
must  fail,  for  in  either  case  it  is  brought  by  a  plaintiff 
who  has  no  cause  of  action ;  and  the  error  is  one 
which  does  not  admit  of  amendment  {z)  since  the  law 
does  not  permit  the  substitution  of  a  right  for  a  wrong 
plaintiff  (a). 

{x)  C.  L.  P.  Act,  1852,  s.  142.  It  sliould  be  noticed  that  C.  L.  P. 
Act,  1852,  ss.  135 — 142,  have  no  application  to  actions  commenced  after 
bankruptcy  ;  Stanton  v.  Collier,  3  E.  &  B.  274  ;  23  L.  J.  116,  Q.  B. 

{y)  Day,  C.  L.  P.  Act,  3rd  ed.,  123. 

(z)  See  Chapter  XXXIV. 

{a)  Liquidation  by  Arrangement.  Under  the  Bankruptcy  Act,  1869, 
there  may  take  place  instead  of  a  bankruptcy  a  liquidation  by  arrange- 
ment. Under  such  an  arrangement  a  Trustee  is  appointed,  whose 
powers  and  duties  are  thus  defined: — -"The  Trustee  under  a  liquida- 
tion shall  have  the  same  powers  and  perform  the  same  duties  as  a 
Trustee  under  a  bankruptcy,  and  the  property  of  the  debtor  shall  be 
distributed  in  the  same  manner  as  in  a  bankruptcy  ;  and  witli  the 
modifications  hereinafter  mentioned  all  the  provisions  of  this  Act  shall,  so 
far  as  the  same  are  applicable,  apply  to  the  case  of  liquidation  by  arrange- 
ment in  the  same  manner  as  if  the  word  '  bankrupt '  included  a  debtor 
whose  affairs  are  under  liquidation,  and  the  word  '  bankruptcy '  included 
liquidation  by  arrangement ;  and,  in  construing  such  provisions,  the  ap- 
pointment of  a  Tnistee  under  liipiidation  shall,  according  to  circumstances, 
be  deemed  to  be  equivalent  to,  and  a  substitute  for,  the  presentation  of  a 
petition  in  bankruptcy,  or  the  service  of  such  petition,  or  an  order  of 
adjudication  in  bankruptcy.''     Bankruptcy  Act,  1869,  s.  125,  cl.  7. 
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CHAPTER   X. 


EXECUTORS,   ADMINISTRATORS,   AND  HEIRS. 

Rule  41. — The   personal   representatives    of    a    executors 
deceased   person    (/'.  e.,    liis    executors   or   adminis 
trators)  can  sue    on    all  contracts  of  whatever  de 

1  •IT-  11         11  T      r^  Rule  41. 

scnption  made  with  him,  whether  broken  before  or      — 

after  his  death.  representa- 

tives sue 

rrn  •    1  A  1    T    1  •!•    •  n  1  on  all  Con- 

ine rights  and  liabilities  ol   a  deceased   person  are  tracts  made 

represented  by  two  classes  of  representatives.     The  first  Jf^^^^^l 

class    consists  of  liis  personal   representatives,   i.  e.,  his  Personal 

executor    or    executors,    or    administrator    or    adminis-   oi'^eal 

/    N  rm  11  .  p  representa- 

trators  {a).  ihe  second  class  consists  of  real  repre-  tives. 
sentatives,  i.e.,  the  heu-  or  devisee.  The  personal  repre- 
sentatives entii-ely  represent  the  deceased,  and  possess, 
speaking  generally,  all  his  rights,  and  are  liable  for 
all  his  responsibilities,  in  so  far  as  they  have  assets  {i.e., 
to  the  amount  of  his  j^ersonal  estate),  the  rights  and 
liabilities  of  which  they  in  fact  represent  (b).  Co-execu- 
tors (or  CO -administrators)  have  a  joint  interest,  and 
incur  joint  liabilities,  and  stand  m  many  respects  in  the 
position  of  partners.  The  real  rejjresentative,  i.e.,  the 
heii-  or  devisee,  represents  the  deceased  less  completely 

(a)  The  powers  and  liabilities  of  executors  and  administrators  are,  speak- 
ing generally,  the  same.  The  executor  is  a  representative  appointed  by  the 
•will ;  the  administrator  is  the  representative  generally  of  an  intestate,  and 
appointed  by  letters  of  administration  issued  by  the  Court  of  Probate. 
See  as  to  an  administrator  cum  testamento  annexo,  1  Williams,  Executors, 
6th  ed.,  490. 

(b)  Compare  2  Williams,  Executors,  Gth  ed.,  152P,  and  following. 
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Pei-sonal 
representa- 
tives sue 
on  all 
contracts 
with 
deceased. 


than  does  an  executor.  The  heir  or  devisee  represents 
in  fact  the  rights  and  Habilities  of  the  real  estate.  He 
can  sue  only  in  respect  of  injiuies  to  it,  and  is  hable 
onl}'  in  so  far  as  the  real  estate  has  come  to  him,  and 
as  it  is  bound. 

The  personal  representatives,  as  representing  the  per- 
sonal estate  of  the  deceased,  may  sue  on  all  contracts 
with  him,  whether  broken  in  his  lifetime  or  subsequently 
to  his  death,  the  breach  of  which  occasions  damage  to 
the  personal  estate  (c). 

"  With  respect  to  such  j^ersonal  actions  as  are  founded 
upon  any  obhgation,  contract,  debt,  covenant,  or  other 
dut}',  the  general  rule  has  been  established  from  the 
earliest  times ;  that  the  right  of  action  on  which  the 
testator  or  intestate  might  have  sued  in  his  lifetime  sur- 
vives his  death,  and  is  transmitted  to  his  executor  or 
administrator  (d).  Therefore  it  is  clear  that  an  executor 
or  administrator  shall  have  actions  to  recover  debts  of 
every  description  due  to  the  deceased,  either  debts  of 
record,  as  judgments,  statutes,  or  recognizances ;  or 
debts  due  on  special  contracts,  as  for  rent ;  or  on  bonds, 
covenants,  and  the  like  under  seal ;  or  debts  on  simple 
contracts,  as  notes  unsealed,  and  promises  not  in  writing, 
either  express  or  implied "  (c).  Again,  "it  is  clear 
tliat  in  many  cases  an  action  on  which  the  deceased 
himself  could  not  have  sued  may  accrue  to  the  executor 
or  administrator  m  his  o^n  time,  upon  a  contract  made 
with  the  testator  or  intestate  in  his  lifetime  "  {/),  or,  in 
other  words,  that  he  can  sue  on  contracts  made  with  the 
deceased,  but  broken  after  his  death. 

Thus,  if  X.  enters  into  a  contract  with  M.  by  deed,  or 
if  X.  gives  a  bill  to  M.,  or  contracts  with  M.  by  word  of 
mouth,  or  does  any  act  which  gives  M.  a  right  to  sue 

(c)  Faymmd  v.  Fitch,  2  C.  M.  &  E.  596,  597,  judgment  of  Tindal, 
C.  B.  ;  Broom,  Maxims,  4th  ed.,  870,  871. 

(d)  The  right  of  executors  to  sue  is  extended  to  administrators  by 
statute,  31  Edw.  III.,  s.  1,  c.  11. 

(e)  1  Williams,  Executors,  6th  ed.,  739,  740. 
(/)  Ibid.,  827. 
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liira  in  the  fonn  of  an  action  for  breach  of  contract, 
though  the  act  may  partake  of  the  natui'e  of  a  tort  (fi), 
A.,  the  executor  of  M.,  may  sue  X.  though  the  cause  of 
action  accrued  during  M.'s  life,  and  A.  ma}'  also  sue  X., 
supposing  the  contract  made  -v^-ith  M.  was  not  broken 
until  after  M.'s  death,  and  thus  the  cause  of  action  (//)  did 
not  arise  during  M.'s  life.  The  personal  representatives, 
further,  so  completely  represent  the  deceased,  that  (gene- 
rally speaking)  an  executor  or  administrator  may  sue  on 
a  contract  in  which  he  is  not  named.  Thus,  if  money  be 
made  payable  to  A.  without  namhig  his  executor,  yet  liis 
executor  or  administrator  can  have  an  action  for  it.  So, 
if  money  be  jDayable  to  A.  or  his  assigns,  his  executor  may 
sue  for  it,  as  he  is  assignee  at  law  (/). 

The  executor  or  administrator  is  the  only  representa- 
tive of  the  deceased  that  the  law  will  regard  in  respect  of 
his  personalties,  and  no  words  introduced  into  a  contract 
or  obligation  can  transfer  to  another  his  exclusive  right 
of  representation.  Thus  A.,  as  administrator  of  'M., 
brought  an  action  upon  a  promise  made  to  M.  to  -pax 
upon  M.'s  marriage,  "  to  M.,  liis  heirs  or  executors," 
fifty  guineas,  and  the  action  was  held  to  be  rightly 
brought,  although  the  plaintiff  did  not  show  that  the 
money  had  not  been  paid  to  the  intestate's  heir ;  the 
ground  of  the  decision  was  that  by  the  law  all  per- 
sonalties and  rights  to  personalties  are  given  to  the 
executors  or  administrators,  as  all  realties  and  rights  to 
realties  are  given  to  the  heir  ;  the  executors  or  adminis- 
trators being  a  man's  representatives  in  respect  of  his 
personalties  in  like  manner  as  the  heii*  in  respect  of  his 
realties  (j)  ;  and   so,   if  X.  binds  himself  to   M.   to  pay 


EXECUTORS 
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ADMINIS- 
TRATORS. 


(gr)  See  pp.  16—20,  ante;  Knights  v.  Quark^  2  B.  &  B.  102  ;  4  iloo. 
532.  See  Alton  v.  Midland  Rail.  Co.,  19  C.  B..  X.  S.,  £13  ;  34  L.  J. 
292,  C.  P. 

{h)  See  pp.  6 — 8,  ante. 

(i)  1  Williams,  Executors,  6th  ed.,  742;  Com.  Dig.,  Administrate); 
(B.  13.) 

(j)  Devon  v.  Paicldt,  11  Yiii.  Abr.  133,  pi.  27  ;  1  Willinms,  Executors, 
rth  ed.,  740. 
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EXECUTORS  a  certain  sum  of  money  to  M.  or  his  heirs,  M.'s  execu- 

ADMiNis-     tors  or  administrators,  and  not  his  heirs,  have  a  right  to 

TRATORs.     tlie  mone}',   and    should  sue   for   it  (k).      So,   again,   an 

executor,    &c.,    is    the    person  to    sue    upon    a    promise 

made  to  the  deceased  for  the  exclusive  benefit  of  a  third 

party  (0- 

Exceptions.        Exception  1. — Contracts,  the  breach  of  •whicli  occasioned  merely 

personal  suffering  to  the  deceased  (m). 

Where 

breach  of  ]s^q  q^^q  p^^j-^  g^^g  f^y  ^   breach   of  contract  where   the 

contract  .  ...,.- 

involves        damage    occasioned    consisted    entirely   m   the    personal 
personal       suffering  of  the  deceased.    Thus  no  action  can  be  brought 

suffering  to  »  _  " 

deceased,  for  a  breach  of  promise  of  marriage  to  the  deceased  (»), 
*'  for  executors  and  administrators  are  the  representatives 
of  the  temporal  property,  that  is,  the  debts  and  goods  of 
the  deceased,  but  not  of  their  wrongs,  except  where  those 
wrongs  operate  to  the  temporal  injury  of  their  personal 
estate  "  (o).  "  So  with  respect  to  injuries  aifectmg  the 
life  and  health  of  the  deceased :  all  such  as  arise  out  of 
the  unskilfulness  of  medical  practitioners  ;  the  imprison- 
ment of  the  party  brought  on  by  the  negligence  of  his 
attorney ;  generally  speaking,  no  action  can  be  sus- 
tained by  the  executor  or  administrator  on  a  breach  of 
the  implied  promise,  by  the  person  employed  to  exhibit 
a  proper  portion  of  skill  and  attention  :  such  cases  being, 
in  substance,  actions  for  injuries  to  the  person  "  {p). 

If  a  breach  of  contract  affects,  not  only  the  person  of 
the  deceased,  but  his  personal  estate  also,  the  executor 
can  sue  for  the  consequential  damage  {q).  Where  A., 
the  administrator  of  M.,  sued  X.  for  negligence  as  attor- 

{Jc)  S.  r.  Fitz.,  N.  B.,  120,  I.,  9th  ed.  ;  1  Williams,  Executors,  6th  ed., 
741. 

(I)  Ibid.,  759,  760  ;  Eules  10,  11. 

(m)  Conf.  p.  193,  cmte. 

{n)  Cliumhcrlain  v.  Williamson,  2  M.  &  S.  408. 

(o)  Ibid.,  415,  judgment  of  Ellenboroug/i,  C.  J. 

(p)  1  Wilhams,  Executors  6th  ed.,  753. 

iq)  Broom,  Maxims,  4th  ed.,  871,  872  ;  1  "Williams,  Executors,  Cth  ed., 
751,  752. 
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ne}'  of  M.  ill  investigating  the  title  of  certain  lands  which  execdtoks 
were  to  be  conveyed  to  M.,  in  consequence  of  which  M. 
took  an  insufficient  title,  whereby  his  personal  estate  was 
injured,  the  action  was  held  to  lie,  and  the  Court  held 
"  that  it  made  no  difference  in  this  case  whether  the 
promise  was  express  or  implied,  the  whole  transaction 
resting  on  a  contract ;  that  though  perhaps  the  intestate 
might  have  brought  case  (r)j  or  assumpsit  (s),  at  his 
election,  assumpsit  being  the  only  remedy  for  the  ad- 
ministrator it  was  very  necessary  that  the  action  should 
be  maintained  ....  It  was  further  observed,  that  if  a 
man  contracted  for  a  safe  conveyance  by  a  coach,  and 
sustained  an  injury  by  a  fall,  by  which  his  means  of 
imj^roving  his  personal  propertj^  were  destroyed,  and  that 
proj)erty  in  consequence  injured,  though  it  was  clear  that 
he,  in  his  lifetime,  might  at  his  election  (t)  sue  the  coach 
proprietor  in  contract  or  in  tort,  it  could  not  be  doubted 
that  his  executor  might  sue  in  assumpsit  for  the  conse- 
quences of  the  coach  proprietor's  breach  of  contract  "  (it). 

Exception  2. — Contracts  limited  to  the  lifetime  of  tlie  deceased.        Contracts 

limited  to 

On  a  contract,  expressly  limited  to  the  lifetime  of  the   lifetime  of 
deceased,  it  is  clear  that  no  action  can  be  brought  by 
(or  against)  (v)  his  representatives  for  any  alleged  breach 
of  it  after  his  death. 

But  there  exist  also  contracts  which  are  held  as  a 
matter  of  law  to  be  deteraiined  by  the  death  of  either 
party.     The   ground  on  which  they  are   held  so   deter- 


(r)  i.  e.,  an  action  for  tort,  see  p.  23,  anfe. 

(s)  i.  c. ,  an  action  for  breach  of  contract,  sec  p.  23,  lade. 

(t)  See  pp.  20—22,  ante. 

(ii)  Knights  v.  Quarles,  2  B.  &  B.  104,  105.  An  action  might,  perhaps, 
he  bronght  even  for  a  breach  of  promise  of  marriage,  if  the  executors  could 
allege  injury  to  the  deceased's  personal  estate  as  a  consequence  of  the 
breach  of  promise.  See  Chamberlain  v.  Williamson,  2  M.  &  S.  408  ; 
Beckham  v.  Drake,  8  M.  &  W.  846,  854,  compared  with  Alton  v.  Midland 
Rail.  Co.,  34  L.  J.  292,  C.  P.  ;  19  C.  B.,  N.  S.,  213.  See  as  to  actions  by 
executors  where  the  deceased  has  been  killed  through  negligence  of  the 
defendant,  Chapter  XXIV. 

(V)  Chapter  XVII 1. 

p 
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EXECTTTORs  miiiable  is,  that  tliey  are  considered  to  be  obviouslj^ 
ADJHNis-  "  founded  on  j^ersonal  considerations,"  i.  e.,  made  with 
I'K-^TOKs.     reference  to  the  personal  qualities  of  the  parties  (x). 

Under  the  head  of  personal  contracts  fall  most  ob- 
viously undertakings  to  do  some  act,  e.  g.,  write  a  book, 
paint  a  picture,  and,  it  is  said,  build  a  lighthouse  (y),  the 
performance  of  which  depends  upon  the  skiU  or  talent  of 
a  particular  person. 

AU  contracts  again  of  apprenticeship  fall  under  the 
description  of  personal  contracts.  On  the  death  of  the 
master,  the  apprentice  is,  unless  there  be  somethmg 
special  in  the  agreement  {2),  released  from  the  obligation 
to  serve,  and  the  executors  are  released  from  the  obliga- 
tion to  teach,  though  not,  it  should  be  observed,  from 
covenants  to  maintain  him  (a). 

All  contracts  of  agency  are  included  witliin  the  same 
class.  Thus,  where  A.  is  employed  as  an  agent  for  the 
sale  of  an  article,  he  cannot,  on  the  death  of  his  employer, 
sue  the  hitter's  representatives  for  work  done  as  agent 
after  the  employer's  death  (h). 

So  again,  where  A.  was  hired  by  M.  to  sei-ve  as  farm 
bailiff  at  weekly  wages,  and  received  among  other  advan- 
tages a  residence  in  a  farmhouse,  and  it  was  part  of  the 
contract  that  the  service  should  be  determinable  by 
six  months'  notice,  or  payment  of  six  months'  wages, 
it  was  held  that  M.'s  representative  was  not  bomid  either 
to  continue  A.  in  her  service,  or  to  pay  him  six  months' 
wages  (c). 

(x)  The  principle  applies  to  the  liabilities,  no  less  than  the  rights  of 
executors,  and  can  therefore  be  illustrated  as  well  by  cases  of  actions 
brought  against  executors  as  of  actions  brought  by  them. 

(y)  2  Williams,  Executors,  6th  ed.,  1593,  n.  (t).  Contrast  the  agree- 
ment to  build  a  house  which,  it  is  said,  a  man's  executors  are  bound  to 
perform  (Quick  v.  Ludhorrow,  3  Bulst.  30). 

{z)  Cooper  v.  Simmons,  7  H.  &.  N.  707  ;  31  L.  J.  138,  M.  C. 

(«)  2  Williams,  Executors,  Gth  ed.,  1631. 

(h)  Comjjanari  V.  Woodburn,  15  C.  B.  400  ;  24  L.  J.  13,  C.  P. 

(c)  Farrow  v.  Wilson,  L.  E.  4  C.  P.  744.  Though  a  contract  is  limited 
to  the  lifetime  of  the  deceased,  his  representatives  may  sue  and  be  sued 
for  breaches  committed  before  his  death  (see  Stubbs  v.  HohjwcU  Hail.  Co., 
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Exception  3. — Covenants  real  broken  during  the  lifetime  of  the     executors 
deceased.  ^^" 

ADMIXIS- 

"  Covenants  real,"  as  the  term  is  here  used  (/),  mean     tr^tors. 
''  covenants  which  both  run  with  the  land  and  descend  Covenants 
to  the  heii'  or  devisee,"  i.  e.,  covenants  which  affect  the  ^ui-in^*iife° 
freehokl.     These  covenants  will  go  to  the  heir  not  only  time  of 
Avhen  he  is  not  named,  but  where  the  covenant  is  made 
Avith  the  covenantee  and  his  executor  (r/) ;  and  the  heir 
is  clearty  the  person  to  sue  for  any  breach  of  such  cove- 
nants committed  after  the  death  of  the  deceased. 

"Wliere,  in  short,  the  benefit  of  covenants  annexed  to 
an  estate  in  land  (/<),  e.g.,  for  title,  to  repair,  and  the  Hke, 
is  assigned  bv  law  to  the  real  representative,  he  must 
sue  for  breaches  committed  after  the  death  of  the  de- 
ceased, and  the  sole  question  is  whether  the  personal  or 
the  real  representative  is  the  right  plaintiff  in  an  action 
for  breaches  committed  dm'ing  the  lifetime  of  the  de- 
ceased. The  rule  on  this  point  seems  to  be  (i),  that  if 
there  has  been  a  formal  breach  of  such  covenants  during 
the  ancestor's  lifetime,  but  the  substantial  damage  has 
taken  place  after  his  death,  the  real  and  not  the  personal 
representative  is  the  proper  plaintiff  in  an  action  on  the 
covenant.  "  Accordingly  where  an  executor  brought  an 
action  upon  covenants  for  title  contained  in  a  conveyance 
of  land  to  the  testator,  charging  breaches  in  the  testator's 
lifetime,  but  not  showing  an}-  damage  to  the  personal 

L.  Pt.  2  Ex.  311  ;  36  L.  J.  166,  Ex.),  aud  a  contract,  which  appears  to  he 
prima  facie  a  personal  one,  may  be  made  by  its  express  terms  to  give 
rights  to,  or  impose  liabilities  upon,  the  representatives  of  the  deceased 
{Cooper  V.  Simmons,  7  H.  &  N.  707  ;  31  L.  J.  138,  M.  C). 

(/)  It  may  be  employed  as  including  all  covenants  which  run  with  tbe 
land.  Of  these,  those  which  affect  the  freehold  descend  to  the  real  repre- 
sentatives, those  which  affect  chattel  interests,  to  the  personal  represen- 
tatives. Thus,  if  a  feoffment  he  made  in  fee,  and  the  feoffor  covenant  to 
warrant  the  land  to  the  feoffee  and  his  heirs,  the  heir  of  the  feoffee  is  tlie 
person  to  take  advantage  of  the  covenant  (Touch.  178). 

((/)  1  Williams,  Executors,  6th  ed.,  753,  754. 

(/i)  See  p.  119,  ante. 

(i)  Eaymond  v.  Fitch,  2  C.  M.  &  R.  596,  judgment  of  Lord  Abinger, 
C.  B.  ;  Kingdmi  \.  Nottlc,  1  M.  &  S.  355. 

i>  2 
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EXECUTORS  estate,  it  was  held  that  he  couhl  not  recover  (y ) ;  and  the 
ADMiNis-  devisee  of  the  same  land  having  brought  an  action  for 
TBATORs.  i]jQ  same  breaches  of  the  same  covenants,  it  was  held 
that  he  was  entitled  to  maintain  the  action,  and  to  re- 
cover in  respect  of  the  deterioration  in  the  value  of  the 
land  by  reason  of  the  defective  title  "  (A).  The  executor 
on  the  other  hand  may  sue  for  a  breach  of  a  covenant 
real,  though  committed  in  the  lifetime  of  the  covenantee, 
in  respect  of  any  damage  caused  thereby  to  the  personal 
estate  (/). 

On  a  "  collateral  covenant,"  by  which  is  here  meant  a 
covenant,  which  though  it  may  concern  the  realty,  does 
not  run  wiih  the  land,  the  executor  or  administrator 
must  sue.  Thus  on  a  covenant  in  a  lease  not  to  cut 
down  trees  (the  trees  being  excepted  from  the  demise, 
and  the  covenant  therefore  being  collateral  and  not 
running  with  the  land),  the  executor  was  held  entitled 
to  sue  for  a  breach  committed  during  the  testator's  life- 
time, and  in  such  a  case  no  special  damage  to  the  per- 
sonal estate  need  be  alleged  {m). 

Many  covenants,  moreover,  which  in  the  most  general 
sense  of  the  words,  "  run  with  the  land,"  descend,  not  to 
the  heir,  but  to  the  executor,  that  is  to  say,  they  are  not 
"  covenants  real."  These  covenants  are  not  collateral, 
for  they  are  annexed  to  an  estate  in  land,  but  the  estate, 
not  being  a  freehold,  does  not  descend  to  the  heir,  but  to 
the  executor  or  administrator.  Thus  where  the  deceased 
is  entitled  to  a  reversion  for  years,  and  a  covenant  has 
been  made  with  him  as  lessor,  the  executor  or  adminis- 
trator is  the  only  party  capable  of  suing  on  such  a  cove- 
nant (h)  ;  and  the  executor  of  a  tenant  for  years  is  ex- 

{j)  Kingdon  v.  Nottle,  1  M.  &  S.  S.'iS. 

{k)  Leake,  Contracts,  639  ;  and  see  Kingdon  v.  Nottle,  4  M.  &  S.  53. 

(l)  Leake,  Contracts,  639,  640  ;  Kingdon  v.  Nottle,  1  M.  &  S.  355, 
364  ;  4  Ibid.,  53,  57  ;  Knights  v.  Quarks,  2  B.  &  B.  102,  105  ;  1  Williams, 
Executors,  6tli  ed.,  757. 

(«i)  Raymond  v.  Filch,  2  C.  M.  &  E.  588.  Compare  Rickdls  v.  Weaver, 
12  M.  &  W.  718. 

(h)  Maekajj  v.  Maclcrclh,  2  Chit.  4(31. 
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pressly  within  the  statute  32  Hen.  YIII.  c.  34,  and  may 
maintain  an  action  of  covenant  against  the  assignee  of 
tlie  reversion  (j)). 

The  effect  and  extent  of  this  exception  from  the  general 
rule  may  be  seen  from  the  following  examples  : — 

M.,  the  deceased,  is  possessed  of  a  freehold,  and  X. 
has  covenanted  with  him  for  title.  The  covenant  is  broken 
after  M.'s  death;  the  heir  is  the  only  person  who  can 
sue  for  the  breach.  Suppose,  on  the  other  hand,  the 
covenant  to  be  broken  before  M.'s  death,  the  right  per- 
son, jJr'umi  facie,  to  sue  is  the  heir,  but  the  executor  can 
sue  if  he  can  show  damage  resulting  to  the  personal 
estate  of  M. 

Again,  M.  is  possessed  of  an  estate  for  years,  and  X. 
has  covenanted  with  him  for  title,  and  the  covenant  is 
broken  both  before  and  after  the  death  of  M,  The  exe- 
cutor is  the  only  person  who  can  sue. 

Lastly,  X.  has  entered  into  a  covenant  with  M.,  the 
deceased,  which  is  not  of  a  kind  to  run  with  the  land, 
the  executor  is  the  only  person  who  can  sue  for  a  breach 
of  such  covenant,  whether  committed  before  or  after  M.'s 
death. 

Lessor  and  Lessee. 

1st.  For  arrears  of  rent  due  before  the  death  of  the  Lessor  and 
lessor,  the  executor  must  in  all  cases  sue,  whatever  the  ^*^**^^^- 
nature  of  the  lessor's  interest  in  the  land  (q). 

2nd.  Where  rent  becomes  due  after  the  death  of  the 
lessor,  the  proper  party  to  sue  for  it  is  the  person  to 
whom  the  lessor's  interest  in  the  land,  or  in  other  words 
the  reversion,  passes.  If  the  reversion  is  a  chattel  in- 
terest, e.  g.,  a  lease  for  years,  the  executor  should  sue, 
and  so  too  where  no  reversion  remains  with  the  lessor. 
If,  on  the  other  hand,  the  reversion  is  a  freehold  interest, 
e.  c/.,  an  estate  for  lives,  the  heir  must  sue. 

3rd.  Where  the  lessor  dies  before   the   rent   for  any 


(p)  1  Williams,  Executors,  Cth  ed  ,  761. 
(q)  Ihid.,  771. 
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given  period  has  become  actually  due,  i.  e.,  during  the 
period  intervening  between  one  rent  day  and  another, 
though  the  heii'  is,  if  the  reversion  goes  to  him,  the 
proi)er  person  to  sue  for  the  whole  of  the  rent  when  it 
becomes  due,  yet  the  rent  when  recovered  is,  under  4 
AVill.  IV.,  c.  22,  s.  2,  apportioned  between  the  executor 
and  the  hen-. 

The  effect  of  the  statute  is  that  the  person  to  whom 
the  reversion  passes,  who  before  the  Act  would  have  been 
entitled  to  the  whole  of  the  rent,  still  sues  for  it.  The 
executor,  &c.,  however,  can,  recover  from  hun  the  por- 
tion of  the  rent  due  for  the  period  precedmg  the  lessor's 
death. 

The  statute  applies  only  to  leases  granted  after  its 
passing. 

Exception  4. — Contracts  on  which,  the  deceased  must  have  sued 
jointly  with  other  persons  (r). 

SUBORDINATE    RULE    I. 

An  executor  can  commence  an  action  before  j^rohate ;  hut 
an  administrator  cannot  commence  an  action  before 
letters  of  administration  granted  to  him. 

The  interest  of  an  executor  in  the  estate  of  the  de- 
ceased is  derived  exclusively  from  the  will,  and  vests  in 
the  executor  from  the  moment  of  the  testator's  death  (s), 
and  his  title  dates  or  relates  back  to  the  date  of  the 
death.  An  administrator,  on  the  other  hand,  derives 
his  authority  entirely  from  the  appointment  of  the 
court  (i) ;  and  no  right  of  action  in  general  accrues  to 
him  until  he  has  sued  out  letters  of  administration.  One 
consequence  of  this  is  that  an  executor  can  commence 
an  action  before  probate.  It  is  true'  that  he  cannot 
maintain  an  action  without  obtaining  probate  (?0,  but  he 

(?•)  See  Rule  16  for  explanation, 
(s)  Williams,  Executors,  6th  ed.,  595,  601. 
(0  Ibid..,  389,  596. 

{u)  See,  however,  as  to  actions  grounded  on  actual  possession.  Chapter 
XIX. 
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may  advance  an  action  as  far  as  that  point  Avliere  the    kxecutors 
jjroduction  of  probate  becomes  necessary,  and  it  will  be     adminis- 
sufficient   if  he   obtains   probate  in  time   for   that    exi-     trators. 
gency  (y).     He   can  issue   a  writ,    declare,  &c.,  without 
takmg  out  probate,  and  can  support  his  declaration  by 
showing  at  the  trial  that  he  has  proved  the  wiU  (z).     But 
if  an  administrator  commences  an  action  before  letters  of 
administration  are  granted  he  must  fail,  for  at  the  time 
the  action  was  brought  he  had  no  right  of  action,  and 
cannot  support  his  claim  at  the  trial,  by  showing  that  he 
sued  out  letters  of  administration  after  the  commence- 
ment of  the  action  (a). 

SUBOEDINATE    RULE    n.  Sub- 

ordinate 

On  the  death  of  a  plaintiff  the  action  can  he  carried  on  by     Ru.ic  li. 
his  executor  or  administrator.  Pgj^ti^  of 

plaintiff 

The  death  of  a  plaintiff  does  not  now,  as  it  did  for-  does  not 
merl}',  cause  an  action  to  abate  (b),  or  put  an  end  to  it.   .^tio^ 
If  the  cause  of  action  is  one  which  survives  to  the  repre-  ^I'j^ite. 
sentatives,   that  is  to  say,  if  it  is  one  on  which  the  exe- 
cutor or  administrator  might  commence  an  action,  the 
executor,  &c.,  may  continue  it  b}^  taking  the  proceedings 
pointed  out  by  the  Common  Law  Procedure  Act,  1852, 
s.  137. 

Almost  aU  rights  of  action  grounded  on  contract  pass,  ■ 
as  appears  from  the  foregoing  rule,  to  the  personal  rejjre- 
sentative,  who,  therefore,  may  continue  such  actions  when 
commenced  by  the  deceased. 

(y)  1  Williams,  Executors,  6th  ed.,  296. 

(z)  If,  however,  an  executor  commences  an  action  before  probate,  the 
defendant  may  apply  to  the  Court  to  stay  proceedings  until  probate  is 
taken  out,  and  notice  thereof  given  to  the  defendant  {Webb  v.  Atkins,  li 
C.  B.  401  ;  23  L.  J.  96,  C.  P.). 

(a)  1  Williams,  Executors,  6th  ed.,  389,  390. 

The  representative  of  a  foreigner  must,  if  he  sues  in  a  representative 
character,  obtain  probate  or  letters  of  administration,  in  order  to  maintain 
an  action  in  this  country  {Vanquclin  v.  Bouard,  15  C.  B.,  N.  S.,  341 ;  33 
L.  J.  78,  C.  P.). 

{b)  C.  L.  P.  Act,  1852,  s.  135. 
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He  cannot  (it  is  conceived)  continue  an  action  for  a 
breach  of  promise  of  marriage,  or  perhaps  on  a  covenant 
real  where  no  actual  damage  has  accrued  from  the  breach 
of  the  covenant,  since  such  causes  of  action  do  not  jiass 
to  him  (c). 

If,  however,  the  plaintiff  die  between  verdict  and  judg- 
ment, the  executor,  &c.,  may  enter  up  judgment  even 
though  the  cause  of  action  would  not  have  survived  (d). 


Rule  42. 

When 
executor  to 
sue  in 
representa- 
tive and 
when  in 
personal 
character. 


Rule  42. — An  executor  or  administrator  : — 

1.  ]\Iust  sue  in  his  representative  character  on  all 
contracts  made  with  the  deceased. 

2.  ]\Iay  sue  either  in  his  representative  or  in  his 
personal  character  on  contracts  made  with  him  as 
executor  after  the  death  of  the  deceased. 


Contracts 

■with 

deceased. 


When  the  cause  of  action  (e)  arose  wholly  or  in 
part  in  the  Hfetime  of  the  deceased,  the  representative 
must  declare  in  his  representative  character  (/)  ;  but 
where  the  cause  of  action  arose  wholly  after  the  death, 
the  executor  may  sue  as  such  or  not  at  his  option  (r/), 
provided  that  the  money  to  be  recovered  would  be  assets 
of  the  estate  (h). 

These  prmciples,  appHed  to  actions  on  contract,  pro- 
duce the  foUoT^ing  results  : — 

1st.  On  all  contracts  made  with  the  deceased,  whether 
broken  before  or  after  his  death,  an  executor  or  adminis- 
trator must  sue  in  his  representative  character  (i). 

(c)  See  Exceptions  1  and  3,  p.  208—211,  mite. 

{d )  Palmer  v.  Cohen,  2  B.  &  Ad.  966  ;  Kramer  v.  Waymarl,  L.  R.  1 
Ex.  241.     See  generally,  Day,  C.  L.  P.  Acts,  3rd  ed.,  115—121. 

(c)  See  p.  6,  ante. 

if)  BuUen,  Pleadings,  3rd  ed.,  1.53;  2  Williams,  Executors,  6th  ed., 
1727. 

{g)  Ibid. 

Oi)  Ibid. 

{i)  But  see  Gallant  v.  Bontflov-cr,  3  Doug.  34. 
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2nd.   ^^^^en  a  contract  is  made  with  an  executor,  he    exeoutoks 
may  sue  either  in  his  own  name  personally  (as  being  the     adminis- 
party  contracted  with),  or  in  his  representative  character,     orators. 
if  the  money  to  be  recovered  would   be   assets  of  the  Contracts 
estate  (l) ;    and  this  he  may  do  not  only  in  cases  where  ^ig^^j^  ^f 
the  consideration  flows  from  the  deceased,  but  also  in  tieceased. 
cases  where  the  consideration  flows  directly  from  himself 
as  executor.     Thus  an  executor  may  declare  as  such  not 
only  on  an  accou^nt  stated  with  him  as  executor  concern- 
ing money  due  to  the  testator  from  the  defendant,  but 
also  on  an  account  stated  with  him  as  execvitor  concern- 
ing money  due  to  him  as  executor,  and  may  maintain  an 
action  as   executor  for  money  lent  by  him  as  executor. 
So  where  the  testator  agreed  to   do   certain  work,  and 
died  before  the  work  was  begun,  and  the  executors  did 
the  work,  using  the  testator's  materials,  and  brought  an 
action   in   then*   representative    character    for  work   and 
labour  done,  and  goods  sold   and  delivered  by  them,  as 
executors,    it    was    held   that    they   might    recover    the 
value   of  the   materials,  and  perhaps  also  for  work  and 
laboiu'  as  executors  (m)  ;  and  so  where  a  coat  had  been 
ordered  b}'  the  defendant  of  a  tailor,   and  had  been  cut 
out  and  tacked  together  and  tried  on  during  the  tailor's 
lifetime,  but  was  finished  and  deHvered  after  his  death  by 
his   administratrix,  it  was  held  that  she  could  not  sue 
for  the  j)rice  of  the  goods  as  for  goods  sold  and  delivered 
by  the  intestate,  but  that  the  proper  form  of  action  was 
for  goods  sold  and  delivered  by  her  as  administratrix  (n). 

An  executor  or  administrator  must,  when  suing  as 
executor,  &c.,  claim  the  amount  due  to  him  according 

(l)  Bullen,  Pleadings,  3rd  ed.,  153. 

(m)  Marsliall  v.  Broadhurst,  1  C.  &  J.  403  ;  Edvard  v.  Grac,  2  M.  & 
W.  190. 

(?i>  Werner  v.  Humjjhreys,  2  M.  &  G.  853  ;  10  L.  J.  214,  C.  P.  See 
1  Williams,  Executors,  6tli  ed.,  823—827.  If  au  executor  continues  to 
carry  on  the  business  of  the  deceased,  and  enters  into  contracts  in  tlie 
course  of  doing  so,  it  would  seem  that  he  cannot  sue  in  his  representative 
character,  but  must  sue  in  his  own  right.  Bolinghroke  v.  Kerr,  L.  R. 
1  Ex.  222. 
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EXECUTORS  to  the  facts  of  the  case,  as  an.  amount  due  either  to  the 
ADiHNis-  c^eceased,  or  to  the  plaintiff  as  executor.  Where,  for 
TRATORs.  example,  a  debt  is  due  to  M.  before  his  death,  A.,  his 
executor,  must  claim  it  as  executor,  describing  it  as  a 
debt  due  to  M.  Where,  on  the  other  hand,  money  is 
due  to  A.  as  executor,  in  consequence  of  a  contract 
made  A\ith  A.  after  the  death  of  M.,  A.  may  claim  it 
either  in  liis  own  name,  or  as  executor  ;  but  if  he  claims 
it  in  the  latter  character,  he  must  describe  the  money 
claimed,  not  as  money  due  to  M.,  but  as  money  due  to 
himself  as  executor. 

Set-off. — 1st.  In  an  action  by  an  executor  or  adminis- 
trator, as  such,  for  debts  due  to  the  deceased,  the  defen- 
dant can  set  off  debts  due  to  him  from  the  deceased,  but 
cannot  set  off  debts  due  to  him  from  the  executor  or  ad- 
ministrator in  his  private  capacity. 

2nd.  In  an  action  by  an  executor,  &c.,  in  his  rei)resen- 
tutive  character,  for  debts  due  to  him  as  executor,  after 
the  death  of  the  deceased,  the  defendant  cannot  set  off 
debts  due  from  the  deceased  to  the  defendant  {})). 

3rd.  In  an  action  for  debts  by  an  executor,  &c.,  in  his 
own  name,  the  defendant  cannot  set  off  debts  due  to  him 
from  the  deceased,  but  can  set  off  debts  due  to  him  from 
the  plaintiff  (2). 


Suh- 

ordinate 

Fade. 

Claims 
made  in 
representa- 
tive not  to 
be  joined 
■with  claims 
made  in 
personal 
character. 


SUBOEDIXATE    EULE. 

An  executor  or  administrator  cannot  join  claims  made  in 
his  representative  with  claims  made  in  his  personal 
character. 

A.,  the  executor  of  M.,  cannot  m  the  same  action  claim 
debts  or  damages  due  to  him  personally,  together  with 
debts,  &c.,  due  to  him  as  executor  of  M.  A  declara- 
tion in  which  such  claims  were  joined  would  be  wholly 

{p)  2  Williams,  Executors,  6th  ed.,  1732,  1803;  Rees  v.  Walls,  11 
Exch.  410  ;  25  L.  J.  30,  Ex.  (Ex.  Ch.)  ;  Watts  v.  Rees,  9  Exch.  698  ; 
23  L.  J.  238,  Ex.  ;  Scholfield  v.  Corhett,  11  Q.  B.  779;  Tcgetmcyer  v. 
Lumley,  Willes,  264,  n. 

(q)  BuUen,  Pleadings!,  3rded.,  153. 
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bad,  or,  in  other  words,  demurrable  (s).  He  may,  how-  executors 
ever,  join  any  claims  in  respect  of  wliich  the  money 
recoverable  woukl  be  assets ;  he  may,  e.  g.,  claim  as 
executor  debts  due  to  M.,  and  debts  due  to  himself  as 
executor  of  M.  (t).  An  executor,  when  he  sues  in  his 
own  name,  can  join  any  claim  which  he  makes  as  an 
individvial. 


Rule    43. —  Co-executors  {u)    or    co-aclininistra-    i^ule  43. 

Co-execii- 
tors  must 
sue  jointly. 


tors  (x)  must  all  join  as  plaintiffs  in  an  action.  Co-execu- 

tors  must 


only. 


Co-executors  have  community  of  interest  in  the  goods, 
or  personal  jDropert}^,  of  the  deceased,  and  therefore  must 
all  join  in  suing,  even  though  some  be  infants  (y)  or 
banlvrupts  (z),  or  have  not  proved  the  will  («).  And 
where  one  of  several  co-executors  is  a  married  woman, 
she  and  her  husband  must  join  in  the  action  (b). 

If  one  of  several  executors  sues  alone,  the  defendant 
can  take  advantage  of  the  error  by  a  plea  in  abatement 
only  (c). 

Exception  1. — ^Where  a  contract  is  made  with  some  of  several  co-    Exceptions, 

executors  only.  ^   "      ; 

•'  Contract 

If  a  contract  is  made  with  some  alone  of  several  co-  ^^1^  °^® 
executors,  those  only  can  sue  on  the  contract  with  whom 

(s)  2  Wms.  Scauud.  117  e  ;  BuUen,  Pleadings,  3rd  ed.,  152  ;  Davics  v. 
Lavics,  1  H.  &  C.  451  ;  31  L.  J.  476,  Ex.  ;  2  Williams,  Executors,  Qi\\ 
ed.,  1729. 

{t)  Edwards  Y.  Grace,  2  M.  &  AV.  190;  Bowbiggin  v.  Harrison,  9  B.  & 
C.  666  ;  BuUen,  Pleadings,  3rd  ed.,  152. 

{u)  2  Williams,  Executors,  6th  ed.,  895. 

{x)  Ibid.,  852. 

{tj)  Smith  Y.  Smith,  Yelv.  130. 

(z)  Compare  1  Williams,  Executors,  6th  ed.,  226,  227. 

(a)  Brookes  v.  Stroud,  1  Salk.  3  ;  2  Williams,  Executors,  6th  ed.,  894. 

(b)  See  p.  179,  ante. 

(c)  Cabell  Y.  Vaughan,  1  Wms.  Sauud.,  291  1;  2  Williams,  Executors, 
6tli  ed.,  1725.  This  is  an  exception  to  the  general  rule,  that  the  non- 
joinder of  a  plaintiff  in  an  action  ex  contractu  is  a  fatal  error  ;  see  Chapter 
XXXIV. 
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EXECUTORS  it  is  made.  Where,  for  example,  A.,  B.,  and  C.  were  co- 
executors,  and  A.  and  B.  authorized  an  attorney  to  re- 
ceive rents  due  to  the  estate,  and  to  give  receipts  in  their 
name,  it  was  hekl  that  C.  could  not  join  in  an  action 
against  the  attorney  for  the  money  collected  (e).  Whether 
in  any  particular  instance  a  contract  w^as  made  with  some 
only  of  several  executors,  e.g.,  A.  and  B.,  in  their  indivi- 
dual characters,  or  with  some,  e.g.,  A.  and  B.  as  agents 
for  the  others,  and  therefore  with  all  of  them,  is  a  question 
of  evidence  (/). 


Where 
executor 
renounces 
executor- 
ship. 


Sub- 
ordinate 
Rule. 

One 

executor 

cannot 

sue 

anotlier. 


Exception  2. — Where  an  executor  renoimces  the  executorship. 

Under  20  &  21  Vict.  cap.  77,  s.  79,  an  executor  may 
renounce  prohate.  When  he  has  done  this,  he  cannot, 
of  course,  join  in  any  action  brought  by  the  other  exe- 
cutors. 

SUBORDINATE    RULE. 

One  co-executor  or  co-administrator  cannot  bring  an  action 
against  another,  concerning  matters  connected  ivitli  the 
executorship. 

Generally  spealdng,  it  is  clear  that  one  executor  can- 
not sue  or  be  sued  by  his  co-executor  {g).  This  is  a 
result  of  the  fact  that  co-executors  are  jointly  interested 
in  the  property  of  the  deceased,  and  is  an  exemplification 
of  the  general  rule,  that  the  same  person  cannot  be 
both  plaintiff  and  defendant.  Hence,  after  the  death  of 
one  of  several  executors,  his  executor  cannot  be  sued 
by  the  surviving  co-executors  for  a  debt  due  to  their 
testator  (/?). 

Another  result  is  that  several  executors  or  adminis- 
trators cannot  maintain  an  action  in  right  of  the  de- 
ceased upon  a  contract  made  by  the  defendant  with  one 
of  themselves.  Hence  to  an  action  by  several  executors, 
it  was  held  a  good  plea  in  bar  that  the  promises  sued 


(e)  Heath  v.  Chilton,  12  M.  &  W.  G32. 
(/)  Broom,  Parties,  s.  133  a. 
{g)  2  Williams,  Executors,  6th  ed.,  895. 
{],)  Iliid.,  895. 


Rule  5. 
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upon  were  made  by  tlie  defendant  jointly  with  one  of  the    executors 
jilaintiffs  ;  and  Mr.  Justice  BuUer   said,    "  The  promise     adminis- 
was  made  jointly  with  one  of  the  plaintiffs.     How  can  he     tr^tors- 
sue  himself  in  a  court  of  law  ?     It  is  impossible  to  sa}'  a 
man  can  sue  himself"  (k). 

If,  nevertheless,  a  debtor  makes  his  creditor  and  an- 
other his  executors,  and  the  creditor  neither  proves  the 
will,  nor  acts  as  executor,  he  may  bring  an  action 
against  the  other  executor  (l). 


Rule  44. — On  the  death  of  a  co-executor  or  co-    Rule  u. 
administrator  his  rights  of  action  pass  to  the  siir-  On  death 

of  co- 

vivors,  and  ultimately  to  the  last  survivor.  executor 

right  of 
action 

This  is  a  mere  illustration  of  the  general  rule  as  to  passes  to 
the  effect  of  death  on  persons  who  have  a  joint  right  of  '^'^^'^^^^°i''- 
action  on  a  contract  (m). 


Rule  45, — The  executor  of  a  sole  or  of  a  sole    Rule  45. 
surviving  executor  represents  the  original  testator ;  Executor 
hut  the  administrator  of  an  executor  does  not  repre-  represents 
sent  the  testator,  nor  does  the  administrator  of  an  Jestator. 
administrator,  or  the  executor  of  an  administrator, 
represent  the  original  intestate. 

Suppose  M.  to  be  a  testator,  and  A.  his  executor. 

On  the  death  of  A.,  A.'s  executor  represents  M.  But 
if  A.  dies  intestate,  A.'s  administrator  does  not  repre- 
sent M. 

Suppose  M.  to  be  an  intestate,  and  A.  is  his  adminis- 

(k)  Moffat  V.  Van  MilUngm,  2  B.  &  P.  124,  note  {c)  ;  1  Williams, 
Executors,  6th  ed.,  853,  854. 

{I)  2  "Williams,  Executors,  6th  ed.,  276. 
(m)  Rule  16. 
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EXEcrioRs  trator,  neither  A.'s  a(lmim^.tratoi   nor  A/s  executor  will 

ADMxis-  represent  M. 

TRATORs.         Where  an  executor  dies  ^^ithout  pro^-ing  the  will,  his 

Executor  executor  does  not  represent  the  original  testator  (n). 

dies  with- 
out _  •  (n\  1  -V^Tilliams,  Executors,  6tli  ed.,  244—246. 
proving 
viU. 


CHAPTER   XL 

ACTIOXS   OX   COXTEACT. 
DEFEXDAXTS. GENERAL    RULES. 

Rule  4G. — No  person  can  be  sued  for  a  breacli  of    ge:,-eral" 

,  .  I  ,     .  RULES. 

contract  avIio  is  not  a  partv  to  the  contract  (a).  

^         "  ^    ^  EuLE  46. 

The  gi'oiind  on  which  one  person  is  liable  in  an  action  ^'o  one 
on  contract  at  the  suit  of  another  is,  that  he  has  made  to  on  con-^*^^*^ 
the  latter  person,  either  du'ectlv  or  indii'ectlv,  either  ex-  !^^^*  ^^° 
presslv  or  as  the  result  oi  his  acts,  such  a  promise  as  the  party. 
law  considers  binding,  and  has  broken  this  promise.     Xo 
one,  therefore,  who  is  a   stranger  to  a  contract  can  be 
sued  upon  it ;  or,  in  other  words,  no  one  can  be  sued  for 
the  breach  of  a  promise  except  the  person  who  has  made 
the  promise  {h). 

The  mere  fact,  therefore,  that  X.  has  received  a  benefit 
from  A.  will  not,  of  itself,  render  X.  liable  to  be  sued 
by  A.  Thus  A.'s  voluntary  coui-tesj  is  not  the  gi'ound 
of  an  action  (c) ;  and  if  A.  voluntai'ily  and  without  any 
request  from  X.,  pays  X.'s  debts  or  othei-wise  relieves 
him  from  liability,  A.  does  not  thereby  render  X.  liable 
to  be  sued  bv  liim  (d).  M.  was  employed  by  the  defen- 
dants, X.  and  Co.,  to  cany  certain  goods  for  them.  M. 
delegated  the  whole  employment  to  A.  (the  plaintiff), 
Avho  carried  the  goods  "^\ithout  any  communication  with 

(a)  Or  who  does  not  incur  liabilities  as  representing  an  original  party  to 
the  contract,  Paile  10,  note  {a),  ant>\ 

(b)  Kule  7. 

(c)  Lampleigh  v.  Braithwait,  1  Smith,  L.  C,  6th  eel.,  139. 
(rf)  See  Poicnal  v.  Ferrand,  6  B.  &  C.  439,  443. 
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GENERAL     X.  uiid  Co.    It  wRS  lielcl,  that  A.  could  not  sue  X.  and  Co. 

jujLEs^  for  compensation  for  the  work  done  by  him  (/),  since  there 
was  "no  privity  between  the  phiintiff  and  the  defendants. 
There  was  nothing  by  which  the  defendants  could  con- 
jecture that  the  plaintiff  would  be  introduced  to  them  : 
nothing  by  which  they  should  know  that  they  should 
ever  meet  with  such  a  person  as  the  plaintiff.  The 
defendants  must  indeed  know  that  some  persons  would 

be  employed  under  M but  there  is  nothing  whereby 

they  ever  authorized  M.  to  employ  any  one  person  to 
conduct  the  whole  [business]  ....  The  defendants 
looked  to  M.  only  for  the  performance  of  the  work, 
and  M,  had  a  right  to  look  to  the  defendants  for  pay- 
ment, and  no  one  else  had "(</).  Korean  one  person 
be  made  liable  to  another  on  a  contract  to  which  he 
does  not  assent,  in  consequence  merely  of  that  other 
meanmg  to  deal  with  him  as  a  contractor.  This  prin- 
ciple is  illustrated  by  the  following  case  (h),  the  facts 
of  which  appear  from  the  judgment  of  Bramwell,  B. 

"  The  admitted  facts  are,  that  the  defendants  sent  to  a 
shop  an  order  for  goods,  supposing  they  were  dealing 
with  [M.].  The  plaintiff,  who  supplied  the  goods,  did  not 
undeceive  them.  If  the  plaintift"  were  now  at  liberty  to 
sue  the  defendants,  they  would  be  deprived  of  their  right 
of  set-off,  as  against  [M.].  AVhen  a  contract  is  made,  in 
which  the  personality  of  the  contracting  party  is  or 
may  be  of  importance,  as  a  contract  with  a  man  to  write  a 
book,  or  the  like,  or  where  there  might  be  a  set-off,  no 
other  person  can  interpose  and  adopt  the  contract.  As 
to  the  difficulty  that  the  defendants  need  not  pay  any- 
body, I  do  not  see  tchy  they  should,  unless  they  have 
made  a  contract  either  express  or  implied.  I  decide  the 
case  on  the  ground  that  the  defendants  did  not  know 
that  the  plaintiff  was  the  person  who  supplied  the  goods, 
and    that    allowing    the    plaintiff  to    treat  the    contract 

(/)  SchmalingY.  Thomlinson,  6  Taunt.  147. 

((/)  Ibid.,  149,  judi^nient  of  Gihbs,  C.  J. 

(/(,)  Buulton  V.  Jones,  2  11.  k  N.  5(J1  ;  27  L.  J.  117,  Ex. 
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as  made  with  liiai,  would  be  a  prejudice  to  the  defend-     general 
ants     (0-  ..,.,„ 

Though  expressions  in  the  judgment  cited,  suggest 
that,  under  some  cii'cumstances,  the  phiintiff  might 
have  made  the  defendants  liable,  although  they  had  no 
intention  of  dealing  with  them,  the  principle  of  the  case 
seems  to  be,  that  "  if  a  man  goes  into  a  shop  and  makes 
a  contract,  intending  it  to  be  with  one  particular  person, 
no  other  person  can  convert  that  into  a  contract  with 
him  "  (A).  "  It  is  a  rule  of  law,  that  if  a  person  intends 
to  contract  with  A.,  B.  cannot  give  himself  any  right 
mider  the  contract "  (I). 

The  following  rules  are  applications  to  the  diiferent 
classes  of  contracts,  of  the  principle  that  no  one  can  be 
sued  on  a  contract  who  is  a  stranger  to  it. 

Piule  47  fixes  who  is  the  person  by  whom  a  shnple 
contract  is  to  be  considered  made,  or,  in  other  words,  who 
is  the  i^erson  who  is  to  be  sued  for  the  breach  of  a  simple 
contract. 

Rule  48  fixes  who  is  the  person  by  whom  a  contract 
by  deed,  is  to  be  considered  made,  or,  in  other  words, 
who  is  the  person  who  is  to  be  sued  for  the  breach  of  a 
contract  b}-  deed,  i.  e.,  a  covenant  ijn). 


pro- 


RuLE  47. — The  person  to  be  sued  for  the  breach    R^-le  47. 
of  a  simple  contract  is  the  person  who  promises  or  The  person 

i  , ,  -,.■,.  1  .  to  be  sued 

who  allows  credit  to  be  given  to  him.  on  simple 

contract  is 

To  constitute  a  smiple  contract,  there  must  be  a  pro-   ^^o^p^°^ 
misor,  a  promisee,  and  a  consideration  (»).     But,  though  mises. 

(0  Boulton  V.  Jones,  2  H.  &  N.  566. 

(k)  Ibid.,  judgment  oi  Martin,  B. 

{I)  Ibid.,  565,  judgment  oi  Pollock,  C.  B.  Compare  Hardman  v.  Booth, 
1  H.  &  C.  803  ;  32  L.  J.  105,  Ex. 

{m)  All  the  real  or  apparent  exceptions  to  Eule  46  are  exceptions  to 
Rule  47,  and  are  considered  under  that  head. 

(?t)  See  as  to  different  kinds  of  considerations,  Lamj^Icigh  v.  Braith- 
ivait,  1  Smith,  L.  C,  6th  ed.,  142,  and  pp.  81—83,  ante. 
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GENERAL     tlid'e  iiiust  Gxlst   a  consideration,  it  is  not  necessary  in 

'—  order  to  bind  the  promisor  that  the  consideration  should 

be  anything  which,  in  the  ordinary  use  of  the  word, 
benefits  the  promisor.  Thus,  if  X.  promise  A.  to  pay 
him  1001.  a  year  in  consideration  that  A.  will  marry  M., 
the  promise  is  binding  upon  X.,  and  A.,  if  he  marries  M., 
may  sue  X.  for  the  non-payment  of  the  1001  (o).  If  X. 
promise  A.  to  pay  for  goods  to  be  supplied  by  A.  to  M., 
X.  is  liable  to  be  sued  by  A.  for  the  price  of  the  goods, 
and  M.  is  not  liable. 

When  a  simple  contract  is  wholly  in  writing,  the  con- 
tract itself  points  out  who  it  is  who  promises,  and  who, 
therefore,  is  to  be  sued  for  a  breach  of  the  agreement. 
But  the  contract,  though  it  points  out  one  ]}e.rson  who  is 
liable  need  not  point  out  the  only  person  who  is  liable  ; 
for  when  a  contract  is  simply  in  writing  {i.  e.,  not  under 
seal),  though  the  laws  of  evidence  do  not  allow  it  to  be 
shown  that  X.,  who  on  the  face  of  the  instrument  makes 
a  promise  to  A.,  is  not  liable  on  the  contract,  they  place 
no  difficulty  in  the  way  of  showing  that  some  other 
person,  Y.,  is  also  liable  {p).  Nor  again,  where  a  con- 
tract is  expressly  made  by  word  of  mouth,  e.g.,  where  X. 
in  so  many  words  promises  A.  to  pay  A.,  e.g.,  for  goods 
supplied  to  M.,  can  there  arise  any  difliculty,  supj)osing 
the  facts  to  be  capable  of  proof,  in  fixing  upon  X.  as 
at  any  rate  one  person  to  be  sued  for  a  breach  of  the 
contract. 

Difficulty  arises  when  the  contract  to  be  sued  upon  is 
not  an  "  express  contract,"  i.  e.,  an  agreement  expressed 
either  in  writing  or  distinctly  by  word  of  mouth,  but  a 
contract  arising  from  the  acts  of  the  j^arties,  c.  g.,  in 
the  course  of  business  between  them. 

The  question  to  be  considered  in  this  case  is,  who  was 
the  person  who  allowed  the  plaintiff  to  give  credit  to  him, 
or  placed  himself  in  such  a  position  as  to  entitle  the 
plaintiff  to  give  credit  to  him.     X.,  for  example,  orders 

(o)  Shadwell  v.  Shadicell,  9  C.  B.,  N.  S.,  159  ;  30  L.  J.  145,  C.  P. 
Ip)  Thomson  v.  Davenport,  2  Smith,  L.  C,  6th  ed.,  349—361. 
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goods  in  company  vnth  Y.,  to  be  sent  to  Y.,  who  receives     general 

and  uses  the  goods.     In  settling  which  of  the  two  A., 

the  vendor,  ought  to  sue  for  the  price  of  the  goods,  the 
point  to  be  determined  is,  whether  credit  was  given  to 
X.,  or  to  Y.,  or  in  other  words,  whether  it  was  X.  or  Y. 
Avho  held  himself  out  to  A.  as  the  person  to  whom  A. 
was  to  look  for  payment.  The  fact,  that  the  goods  were 
supplied  to,  and  used  by  Y.  is  prima,  facie  evidence  of 
their  being  supplied  on  his  credit ;  but  the  question  to  be 
decided  is  not  who  used  the  goods,  but  who  it  was  who 
undertook  or  j^romised  b}'  his  acts  to  pay  for  them  {q). 
Thus,  where  a  busmess  has  been  carried  on  by  an 
executor  as  trustee  for  the  benefit  of  the  children  of  the 
testator,  the  executor  has  been  held  personally  liable  for 
debts  incurred  in  the  business,  because  credit  was  given 
to  him  (/•),  and  in  various  instances  it  has  been  held,  that 
the  person  hable  for  the  repaii's  of  a  ship,  or  for  goods 
supplied  to  a  ship,  is  not  necessarily  the  owner ;  but  is  the 
person  on  whose  credit  the  work  was  done,  or  the  goods 
supplied  (s) ;  since  "it  is  perfectly  settled  now,  that  the 
liabiHt}'  to  pay  for  suppHes  to  a  ship  depends  on  the  con- 
tract to  pay  for  them,  and  not  on  the  ownership  of  the 
ship"(0. 

So,  where  X.  and  Co.  were  registered  as  proprietors 
of  a  newspaper  under  6  &  7  Will.  IV.  c.  76,  s.  6,  the 
fact  of  their  names  appearing  as  proprietors  was  held 
not  to  make  them  liable  in  respect  of  a  contract  specifi- 
cally entered  into  b}-  M.,  the  real  proprietor  of  the  news- 
paper after  they  had  ceased  to  be  interested  m  it  {u).   For 

{q)  Most  of  the  difficulties  in  choosing  the  right  defendant  in  an  action 
ex  contractu,  arise  from  the  existence,  in  one  form  or  another,  of  the 
relation  of  principal  and  agent,  see  Chapter  XII. 

(r)   Viner  v.  Caclell,  3  Esp.  88. 

(5)  Young  v.  Brander,  8  East,  10  ;  Aniiett  v.  Carstairs,  3  Camp.  354  ; 
Mitchcson  v.  Oliver,  5  E.  &  B.  419  ;  25  L.  J.  39,  Q.  B. 

(t)  Mitchcson  v.  Oliver,  5  E.  &  B.  443,  per  Curiam.  Compare  Mijcrs  v. 
Willis,  17  C.  B.  77  ;  25  L.  J.  39,  C.  P.  ;  Brodie  v.  Hoivard,  17  C.  B.  109  ; 
25  L.  J.  57,  C.  P. 

{u)  Holcrofl  V.  Hoggins,  2  C.  B.  488  ;  15  L.  J.  129,  C.  P. 
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"  the  question  in  this  case  "  vras,  "  whether  the  defend- 
ants were  contractors,  not  whether  they  were  interested 
as  proprietors  in  the  newspaper  wherein  the  plaintifif's 
articles  ajipeared"  (x).  "  The  jmy  found  that  the  con- 
tract in  fact  was  not  made  by  the  defendants,  or  hy 
their  authority.  Tlie  cii'cumstance  of  the  defendants' 
names  remaining  as  registered  o^^^lers,  [did]  not  make 
the  contract  theirs,  if  it  was  made  hy  the  plaintiff  exclu- 
sively with  another  party  "(?/). 

Exceptions.        Exception  1. — Actions  against  a  person  appointed  by  statute  to 
be  sued  on  behaK  of  others  (2). 

Exception  2. — Actions  on  some  conti-acts  implied  by  law  or  actions 
quasi  ex  contractu  («). 

As  already  pointed  out,  the  law  often  allows  one  jjerson 
to  sue  another  as  if  there  were  a  contract  between  them, 
though  in  point  of  fact  no  contract  exists.  In  other 
words,  a  j^erson  who  has  not  made  a  promise  is,  under 
certain  circumstances,  Hable  to  be  sued  as  if  he  had  made 
a  promise.  A  promise  on  his  part  is,  to  use  the  technical 
expression,  implied  by  law.  The  numerous  cases  in 
which  a  person  is  liable  to  an  action  for  money  had  and 
received,  though  in  fact  he  has  entered  into  no  contract 
with  the  plaintiff,  have  been  already  considered  (&). 

The  action,  again,  for  money  paid  is  m  many  cases  an 
action  quasi  ex  contractu,  in  which  the  defendant  is  liable, 
not  because  he  has  made  any  promise,  but  because  the 
law  treats  him  as  if  he  had  made  a  promise.  Thus,  as 
already  pointed  out,  if  A.  renders  a  service  to  X.,  e.  g., 
pays  X.'s  debts  without  any  express  or  tacit  promise  on 
X.'s  part  to  remunerate  him,  X.  is  not  liable  to  be  sued 
by  A.  for  payment.     But  if  A.  is  compelled  to  make  a 


Persons 
appointed 
by  statute 
to  be  sued 

Actions 
quasi 
ex  con- 
tractu. 


(x)  Holcroft  V.  Hoggins,  2  C.  B.  492,  judgment  of  Tindal,  C.  J. 

{y)  Ibid.,  494,  per  Cresv:ell,  J. 

(?)  See  Rule  11,  Exception  1,  Rule  20,  Exception  1,  and  Chap.  XIII. 

{a)  See  pp.  13 — 16,  ante. 

(b)  See  pp.  91,  92,  ante.  See  also  Russell  v.  Bell,  10  M.  &  W.  340, 
352  ;  Hill  v.  Pcrrott,  3  Taunt.  274 ;  PMrnsey  v.  North-East  Rail.  Co.,  32 
L    J.  244,  C.  P.  ;  14  C.  B.,  N.  S.,  641. 
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payment  which  X.  is  legally  compellable  to  make,  or  to  general 
do  anything  which  X.  is  legally  compellable  to  do  (c),  X. 
is  liable  to  an  action  on  contract  at  the  suit  of  A.  ;  that 
is,  X.,  who  has  made  no  promise  to  pay  A.,  is,  under  the 
cu'cumstances  of  the  case,  liable  to  be  sued  as  if  he  had 
made  a  promise  or  contracted  to  pay  A. 


Rule  48. — The  person  to  be  sued  for  the  breach    i^^^e^s. 
of  a  contract  by  deed  is  the  person  by  whom  the  Person  to 

•/  L  ^  be  sued 

contract  is  expressed  by  the  deed  to  be  made,  t.  e.,  ^  ^  deed 
the  covenantor  (d).  the  deed. 

The  covenantor  is  the  person  who  must  be  sued  for  a 
breach  of  covenant.  Where,  therefore,  X.  covenanted 
with  A.  for  himself  and  his  lieu's  under  his  own  hand 
and  seal  for  the  act  of  Y.,  he  was  held  personally  bound 
by  his  covenant,  though  he  described  himself  in  the 
deed  as  covenanting  for  and  on  the  part  and  behalf  of 
Y.  "  The  court  said  that  it  was  impossible  to  con- 
tend that  where  one  covenants  for  another  he  is  not  to 
be  bound  by  it ;  the  covenant  being  in  his  o-^ii  name 
'  for  himself  his  heirs,  &c.'  There  is  nothing  unusual 
or  inconsistent  in  the  natiu'e  of  the  thing,  that  one  should 
covenant  to  another  that  a  third  person  should  do  a 
certain  thmg,  as  that  he  should  go  to  Rome.  The  party 
to  whom  the  covenant  is  made  may  prefer  the  security 
of  the  covenantor  to  that  of  his  principal.  Here  the  de- 
fendant covenants  for  himself,  not  in  the  name  of  his  prin- 
cipal, and  puts  his  o^vii  seal  to  it.  There  is  nothing  agamst 
law  in  it  if  he  will  bind  himself  for  his  principal"  (e). 

(c)  Lampleigh  y.  Braithwait,  1  Smith,  L.  C,  6th  ed.,  137,  144. 

{d)  Or  the  representatives  of  such  person.  Compare  further  Eule 
12. 

(e)  Appleton  v.  Binhs,  5  East,  147,  148,  per  Curiam.  Compare 
Priestley  v.  Fernie,  3  H.  &  C.  986;  34  L.  J.  175,  Ex.,  judgment  of 
Bramwell,  B. 
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Tlie  covenantor  is,  moreover,  the  only  person  who  can 
he  sued  for  the  breach  of  a  covenant  (/), 

A  covenantor,  again,  may,  it  seems,  be  sued  on  a 
covenant  by  him  contained  in  a  deed,  inter  ijartes,  though 
himself  not  a  party  to  the  deed  {g) ;  but  no  one  can  be 
sued  on  a  covenant  who  has  not  executed  the  deed,  for 
"  it  is  a  technical  rule  that  a  contract  under  seal  cannot 
bind  a  person  not  executing"  {h).  The  rule  as  to  a 
covenantee  and  a  covenantor  may  be  thus  summed  up. 
A  covenantee  cannot  sue  on  a  covenant  in  an  indenture 
if  he  is  not  a  party  to  the  deed,  but  he  can  sue  on  a 
deed  which  he  has  not  executed.  A  covenantor  can  be 
sued  on  a  covenant  in  an  indenture  even  though  he  is 
not  a  party  to  the  deed;  but  he  cannot  be  sued  on  a 
covenant  in  a  deed  which  he  has  not  executed. 


Rule  40.        EuLE   49. — Where    several    persons    are  jointly 
.Joint  con-    Hablc   on   a   contract    tliey   must   all    be    sued   in 
an  action  for  the  breach  thereof,  i.  e.,  joint  con- 


tractors 

must  be 

jointly.        tractors  must  be  sued  jointly  {i) 


If  X.,  Y.,  and  Z.,  are  joint  contractors,  they  should 
all  be  made  defendants  in  an  action  for  breach  of  the 
contract,  and  if  X.  alone  is  sued,  he  may  by  proper 
l^leading,  that  is  by  a  plea  in  abatement,  compel  the 
l^laintiff  to  add  Y.  and  Z.  as  co-defendants.  But  if  the 
objection  that  a  contractor  is  omitted  who  is  jointly  Hable 
with  the  defendant,  is  not  taken  by  a  plea  in  abatement, 
proof  at  the  trial  of  a  joint  contract  sustains  the  allega- 


(/)  See  pp.  101,  102,  ante. 

((j)  Salter  v.  Kidgley,  Carth.  76  ;  Coke,  Litt.,  230  b.  Some  doubt  as 
to  this  is  expressed  by  Parke,  B.  ;  Beckliam  v.  Brake,  9  M.  &  W.  95  ; 
Lush,  Practice,  3rd  ed.,  16,  note  z  ;  Davidson,  Precedents,  3rd  ed.,  36. 
Contrast  this  with  the  rule  as  to  covenantees,  pp.  103,  104,  ante. 

(h)  Priestley  v.  Fcrnie,  3  H.  &  C.  986,  per  Bramwell,  B. 

(i)  See  pp.  11,  12,  ante. 
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tiontliat  the  defendant  contracted  (j).    A  contractor,  that     general 

IS  to  say,  may  by  iDroper   pleadnig    cause    the    persons   

liable  together  with  him  to  be  made  co-defendants  in 
an  action  for  the  breach  of  tlieii"  joint  contract;  but  he 
cannot  get  rid  of  his  liabihty  simply  by  proving  that 
other  persons  are  also  liable  (/>;). 

A.  sued  X.,  the  commandant  of  a  volunteer  corps,  and 
a  member  of  the  committee  for  the  price  of  uniforms 
supplied  to  members  of  the  corps.  No  plea  in  abatement 
was  pleaded,  and  it  was  held  that  if  the  contract  on  which 
the  action  was  brought  was  made  by  X.  jomtly  with  the 
committee,  or  jointly  with  the  whole  corps,  he  was  liable 
even  though  sued  alone  (I). 

A  defendant  sometimes  cannot  plead  the  non-joinder 
of  his  co-defendants,  even  in  abatement.  The  cases 
where  such  a  plea  cannot  be  pleaded  form  the  exceptions 
to  the  general  rule. 

Exception  1. — Wliere  a  co-contractor  has  become  bankrupt.  Excepticns. 

Where  a  joint  contractor  has   become   bankrupt,   an  where  co- 
action  may  be  brought  on  the  contract  against  his  co-  contractor 

-'  o  o  bankrupt. 

contractors  alone  (w). 

Exception  2. — Where  a  claim  is  barred  against  one  or  more  joint  ^  ^^^ 

debtors,  and  not  against  others.  against 

..77  .  1  one  joint 

Where  several  persons  are  joint  debtors,  it  may  happen  debtor. 

that  in  consequence  of  an  acknowledgment  or  part  payment 
of  the  debt  by  one  or  more  of  them,  the  effect  of  the 
Statutes  of  Limitation  is  avoided  as  regards  one  or 
more  of  them,    and  not  as  regards  others  (h).      Those 

{j)  1  Wms.  Saund.  291,  291  b  ;  Whelpdale's  Case,  5  Coke,  Eep.  119  a ; 
Richards  v.  Heather,  1  B.  &  Aid.  35  ;  Cross  v.  Williams,  7  H.  &  N.  675  ; 
31  L.  J.  145,  Ex. 

[k)  Contrast  this  with  the  iide  as  to  co-plaintiffs.  Rule  13  ;  and  see 
Chapter  XXXIV. 

(0  Cross  V.  Williams,  7  H.  &  N.  675  ;  31  L.  J.  145,  Ex.  ;  Jlice  v. 
Shute,  1  Smith,  L.  C,  6th  ed.,  511. 

(m)  3  &  4  Will.  IV.  c.  42,  s.  1. 

{n)  9  Geo.  IV.,  c.  14,  s.  1  ;  19  &  20  Vict.  c.  97,  ss.  13,  14  ;  Boydell  v. 
Drummond,  2  Camp.  157  ;  Darby  &  Bosanquet,  Limitations,  44,  104  ; 
BuUen,  Pleadings,  3rd  ed.,  642—644. 
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tion. 


only  should    be    sued    against   whom   the  claim    is    not 
barred. 


Common 
carriers. 


Exception  3.- 
diction. 


-"WTiere  a  co-contractor  is  resident  out  of  the  juris- 


If  one  of  several  co-contractors  is  resident  out  of  the 
jurisdiction,  all  or  any  of  them  may  be  sued,  and  the 
person  or  persons  sued  cannot  object  to  the  nonjoinder 
of  their  co-contractors. 

A  defendant  is  "  required  in  a  plea  in  abatement  to 
allege  the  nonjoinder  of  all  the  co-contractors  [not 
joined],  and  the  plea  [is]  answered  by  showing  the 
omission  of  one,  it  being  the  defendant's  duty  to  give 
the  plaintiff  a  better  writ  against  all  those  who  are 
jointly  liable  with  him  "  (o).  He  is  also  bound  (  jj)  to 
allege  that  the  person  whose  nonjoinder  is  objected  to  is 
resident  within  the  jurisdiction,  and  to  state  his  place  of 
residence.  If,  therefore,  one  of  the  persons  whose  non- 
joinder is  objected  to  resides  without  the  jurisdiction, 
the  conditions  on  which  a  plea  in  abatement  for  non- 
joinder can  be  pleaded  cannot  be  fulfilled,  and  the  same 
result  follows  from  the  fact  of  a  defendant's  not  knowing 
the  residence  of  any  one  of  his  co-contractors.  A  defen- 
dant, in  short,  cannot  object  to  the  nonjouider  of  his 
CO- contractors  "  unless  all  the  co-contractors  are  -within 
the  jurisdiction,  and  thek  places  of  residence  can  be 
given  "  {q).  Thus,  X.,  Y.,  and  Z.  are  co-contractors,  and 
Z.  resides  beyond  the  jmisdiction.  If  an  action  be 
brought  against  X.  and  Y.,  they  cannot  object  to  the 
nonjoinder  of  Z.,  and  if  an  action  be  brought  against  X. 
alone,  or  Y.  alone,  the  defendant  cannot  take  any  objec- 
tion to  the  nonjoinder  of  the  other  co-contractors. 

Exception    4. — Where   an    action   is   brought    against    common 
carriers. 

In  an  action  against  common  carriers  either  all  may  be 

(o)  Joll  V.  Curzm,  4  C.  B.  249,  254,  judgment  of  Wilde,  C.  J. 
{p)  3  &  4  WiU.  IV.,  c.  42,  s.  8.     Bullen,  Pleadings,  3rd  ed.,  471. 
{q)  Joll  V.  Curzon,  4  C.  B.  255,  per  ]Villiams,  J. 
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iomed  as  defendants,  or  one  or  more  ma}' be  sued  witliout     generai, 

...  ,    ,  RULES. 

joining  the  others  (r).  


Exception  5. — Where  an  action  is  brouglit  against  a  firm,  some   Nominal 

of  the  members  of  which  are  nominal  or  dormant  partners.  or  dormant 

iTTi  •         •  1  •  1  1  Y»         partners. 

nhere  an  action  is  brought  against  the  members  oi  a 
firm,  merely  nominal  or  dormant  partners  may  be  joined 
or  not  as  defendants  at  the  plamtifi''s  choice.  It  is,  how- 
ever, best  to  join  them  (s). 

Exception  6. — Where  a  co-contractor  is  an  infant  or  a  married   infants  or 
"SVOman.  married 

TIT,  .     I,  .     -,  T  women. 

\\  here  an  infant  or  married  woman  contracts  together 
with  other  contractors,  the  latter  alone  must  be  sued. 
The  infant  or  the  married  woman  must  be  considered  as 
not  having  contracted,  and  the  joinder  of  either  of  them 
Avill  be,  unless  amended,  a  fatal  error  {t). 


Rule  50. — Covenantors  and  otlier  contractors 
may  be  at  once  jointly  and  severally  liable  upon 
tlie  same  covenant  or  contract,  in  which  case  they 
may  be  sued  either  jointly  or  separately  {u). 

(r)  "Anyone  or  more  of  [several]  mail-contractors,  stage-coacli  pro- 
prietors, or  common  carriers,  shall  be  liable  to  be  sued  by  bis,  lier,  or 
tbeir  name  or  names  only ;  and ...  no  action  or  suit  commenced  to 
recover  damages  for  loss  or  injury  to  any  parcel,  package,  or  person,  sball 
abate  for  want  of  joining  any  co-proprietor  or  co-partner,  in  such  mail, 
stage-coach,  or  other  public  conveyance  by  land  for  hire,"  11  Geo.  IV. 
—1  WiU.  IV.,  c.  68,  s.  5. 

(s)  Chapter  XIII, 

{i)  These  exceptions  differ  in  character.  In  the  first  fire  cases  the 
plaintiff  may  join  the  persons  whom  he  is  not  compelled  to  join  as  de- 
fendants, and  the  only  harm  he  can  suffer  is,  that  in  some  of  these  cases, 
e.  g.,  where  the  defendant  joined  is  bankrupt,  or  is  protected  by  the  Statutes 
of  Limitation,  he  will  fail  in  his  action  as  against  such  defendant.  In 
the  sixth  case  the  plaintiff  must  not  join  the  person,  sc,  the  infant,  or 
married  woman,  whom  he  cannot  be  compelled  to  join  as  a  defendant  ; 
for  the  joinder  of  such  infant,  or  married  woman,  will,  if  properly  pleaded, 
make  the  action  fail  not  only  against  such  person,  but  also  as  against  all 
the  defendants  ;  Boyle  v.  Webster,  17  Q.  B.  950  ;  21  L.  J.  202,  Q.  B.  See 
further  as  to  the  effect  of  non -joinder  and  mis-joinder.  Chapter  XXXIV. 

(m)  Contrast  Eule  14. 
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Covenantors  and  other  contractors  may,  by  the  same 
covenant  or  contract,  bind  themselves  at  once  jointly  and 
severally,  that  is,  they  may  make  themselves  liable  to  be 
sued  at  the  option  of  the  plaintiff  either  jointly  or 
severally.  X.,  Y.,  and  Z.,  for  example,  bind  themselves 
by  a  joint  and  several  bond  or  promissor}-  note.  The 
plaintiff  may  sue  either  X.,  Y.,  and  Z.  jointly,  or  X. 
separately,  Y.  separately,  &c.  (x).  On  one  joint  and 
several  covenant  or  contract  it  may  be  right  to  sue  all 
the  covenantors,  &c.,  jointly,  e.  g.,  X.,  Y.,  and  Z.,  or  to 
sue  each  of  them,  e.  g.,  X.,  or  Y.,  or  Z.  separately.  But 
it  is  not  right  to  sue  more  tlian  one,  without  suing 
aU  {y). 


RtJLE  51, 

Liability 
to  an 
action  on 
contract 
not  assign- 
able. 


Rule  51.  — The  liability  to  an  action  on  contract 
cannot  be  transferred  or  assigned. 

A  person  bound  to  perform  a  contract  cannot,  either 
before  or  after  a  breach  of  it,  assign  to  another  his 
liability  to  be  sued  by  the  person  with  whom  the  contract 
is  made  {a).  Thus,  an  agreement  between  retiring  part- 
ners and  the  remaining  members  of  the  firm  that  the 
latter  shall  be  liable  for  all  the  debts  of  the  firm,  though 
it  may  be  binding  between  the  parties  to  the  agreement, 
does  not  relieve  the  retiring  partners  from  liability  to  the 
creditors  of  the  firm  {h). 


(x)  Eecovery  against  X.,  it  must  be  remembered,  is  a  bar  to  an  action 
against  Y.,  &c.,  and  vice  versd. 

(y)  Though  this  holds  good  -with  regard  to  what  is,  in  law,  one  joint  and 
several  covenant,  it  does  not  always  apply  to  what,  in  popular  language, 
would  be  called  one  covenant.  Suppose  X.,  Y.,  and  Z.  covenant  jointly 
and  severally,  and  also  each  two  of  them  covenant,  e.  g.,  X.  and  Y.,  Z. 
and  Y.,  &c.  In  such  a  case  X.  and  Y,  can  be  sued  without  joining  Z. 
They  are  sued  not  on  the  joint  and  severa  covenant  of  X.,  Y.,  and  Z., 
but  upon  an  independent  covenant  by  X.  and  Y. 

(«)  Rule  9. 

(b)  Chapter  XIII. 
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Exception  1 . — ^'Where  there  is  a  change  of  credit  by  an  agreement      general 
between  all  the  parties.  ^"^^^' 

The  liability  for  a  debt,  though  not  assignable  by  the  Exceptions. 
act  of  the  debtor  alone,  may  be  transferred  by  a  binding  Where 
agreement  between  all  the  imrties,  to  the  effect  that  the  ^^l^f^  i^y 
original  debtor  shall  be  discharged,  and   a  new  debtor  agreement. 
accepted  in  his  place.     Thus  X.  is  indebted  to  M.,  and 
M.  to  A.     By  agreement  of  all  the  parties  the  debt  of 
X.  to  M.  is  discharged,  and  X.  is  accepted  by  A.   as 
debtor  in  M.'s   place  (c).     Such   a   transfer    of  hability 
frequently  occurs  ujjon  a  change  in  a  firm  id)  of  part- 
ners, when  the  debts  of  the  old  firm  may  be,  by  agree- 
ment of  all  the    three    parties,    (the  creditor,    the   new 
firm,    and   the  old  firm,)  transferred  to  the  new  fu-m,  so 
as  to  render  the  new  firm  Hable  to  the  creditor  in  sub- 
stitution of  the  old  firm,   and  to   discharge  the  latter ; 
and  this  agreement  may  be  either  express,  or  arise  from 
the  acts  of  the  parties  (c).     The  same  thing  takes  place, 
when  by  agreement  between  all  the   parties,  liability  is 
transferred  from  the  original  contractors  to  one  onl}^  of 
their  number  (/).     It  might  be  thought  that  in  this  case 
there  was  no  consideration  (f/)  for  the  agreement,   since 
the  person  to  whom  the  liability  is  transfeiTed  is  already 
jointly  liable  to  the  creditor.     But  this  is  not  so,  since 
it  is  demonstrable  that  the  sole  security  of  X.  may  be  a 
better  thing  than  the  joint  security  of  X.  and  Y.  {li). 

(c)  Tatlock  V.  Harris,  3  T.  R.  174,  180,  Chcxo7i  v.  Chadley,  3  B.  &  C. 
591.  Compare,  as  to  assigimient  of  right  of  action  by  agreement  between 
the  parties,  pp.  117 — 119,  ante  ;  Wilson  v,  Coupland,  5  B.  &  Aid.  228. 

(rf)  For  the  nature  of  a  firm,  see  p.  148,  ante. 

(e)  Hart  v.  Alexander,  2  M.  &  W.  484  ;  Holfe  v.  Flower,  L.  R.  1 
P.  C.  27. 

(/)  LytJi  T.  A^ilt,  7  Exch.  669. 

(g)  See  p.  82,  ante. 

(h)  Lyth  V.  Ault,  7  Ex.  672,  judgment  of  Pollock,  C.  B.  ;  Ibid.  674, 
]udgment  oi  A  Idcrson,  B. 

The  main  reason  wliy  the  sole  security  of  X.  may  be  a  better  thing  than 
the  joint  security  of  X.  and  Y.  is,  that  when  X.  is  solely  liable,  his  liability 
passes  on  his  death  to  his  representatives,  and  is  enforcable  against  them 
at  law  ;  whilst,  if  X.  is  jointly  liable  with  Y.,  X's  liability  at  law  does  not 
pass  on  liis  death  to  his  representatives,  but  survives  against  Y.  only. 
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"WTiere 

covenants 
between 
lessor  and 
lessee 
which  run 
with  land. 


Effect  of 
assignment 
on  liability 
of  lessor. 

Lessee. 


An  assignment  of  this  kind  can  take  place  only  by 
agreement  among  all  the  parties  (i),  and  apparently  only 
in  the  case  of  debtors. 

This  exception  is  rather  apparent  than  real.  A  new 
contract  is  in  reality  formed,  part  of  the  consideration 
for  which  is  the  release  of  the  original  debtor  from 
liability  under  the  original  contract.  It  is,  therefore, 
essential  to  such  a  transference  of  such  a  liability  that 
the  original  debtor  should  be  released. 

Exception  2. — Where  there  are  co'venants  between  lessor  and 
lessee  whicli  run  with,  the  land. 

Where  such  covenants  are  made  by  a  lessor,  the 
liability  on  them  passes  to  the  assignee  of  the  rever- 
sion. Where  such  covenants  are  made  by  a  lessee,  the 
liability  on  them  passes  to  the  assignee  of  the  term  (A;). 
Both  lessor  and  lessee  are  liable  for  breaches  of  covenant 
committed  before  assignment. 

Lessor. — On  assignment  of  the  reversion  by  the  lessor 
he  ceases  to  be  liable  on  covenants  which  run  with  the 
land  (1). 

Lessee. — The  origmal  lessee  is  not  freed  from  his  per- 
sonal liability  on  covenants  in  the  lease,  but  may  be  sued 
notwithstanding  that  he  has  assigned  the  demised  pre- 
mises, and  upon  his  death  his  liability  upon  his  express 
covenants  devolves  upon  his  executor  {m).  In  other 
words,  the  lessee  continues  liable  to  the  lessor  on  ex- 
press covenants  in  the  lease,  even  though  the}^  are  cove- 
nants which  run  with  the  land.  Thus,  if  a  lessee  assign 
over  his  term,  and  the  lessor  accept  the  assignee  as  his 

{i)  Hodgson  v.  Anderson,  2  B.  &  C.  842,  855. 

{k)  See  pp.  121,  122,  ante. 

{I)  "When  the  lessor  grants  his  reversion,  the  privity  of  estate  is 
thereby  transferred  to  the  grantee,  and  the  privity  of  contract  in  respect 
of  such  covenants  as  run  with  the  land,  is  also  ti'ansferred  by  force  of  the 
statute  (32  Hen.  VIII.,  c.  34)  ; "  Smith,  Landlord  and  Tenant,  293,  note 
19.  Conf.  Bullen,  Pleadings,  3rd  ed.,  638  ;  Bickford  v.  Parson,  5  C.  B. 
920. 

{m)  Leake,  Contracts,  629  ;  Thurshj  v.  Plant,  1  ^yms.  Saund.  240  a  ; 
Aurioly.  Mills,  4  T.  R.  94,  98. 
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tenant,  the  lessee  is  liable  to  an  action  by  the  lessor,  on     general 

an  express  covenant  to  pay  the  rent  («).      ihe  lessee  is   

not,  however,  liable  after  an  assignment  of  his  term  to  an 
assignee  of  the  reversion,  i.e.,  if  A.  is  the  lessor  and  X. 
the  lessee,  and  A.  assign  his  reversion  to  B.,  and  X. 
assign  his  term  to  Y.,  X,  is  under  no  liability  to  B.,  for 
X.'s  liability  to  B.  arises  only  from  privity  of  estate,  and 
is  put  an  end  to  by  assignment,  if  the  assignee  is  ac- 
cepted by  the  reversioner  as  tenant  (o). 

On  the  assignment  of  the  reversion  the  lessee  ceases 
to  be  liable  to  the  lessor  on  covenants  which  run 
with  the  land,  and  will  therefore  pass  to  the  assignee  of 
the  reversion  (p). 

Assignee. — The  assignee  of  the  lessee  is  responsible  Assignee. 
only  as  long  as  he  holds  the  estate  in  the  land.  If  he 
re-assigns,  he  gets  rid  of  liability  in  respect  of  future 
breaches  of  covenant,  though  he  remains  liable  for 
breaches  already  committed  by  him  (q).  He  is  not  liable 
for  breaches  committed  before  assignment  to  him  ( ?•) . 


Rule  52. — The  liability  to  an  action  on  a  con-    Rdle^2. 
tract  made  by  several  persons  lointly  passes  at  tlie  On  death 

•^  i      ^  J  J    1  Qf  co-con- 

cleatli  of  each  to  the  survivors,  and  on  the  death  of  tractor 

liability  to 

the  last  to  his  representatives  (s).  action 


A  joint  contract  is  made  by  X.,  Y.,  and  Z.  The 
liability  to  be  sued  upon  the  contract  passes,  on  the  death 

(oi)  BuUen,  Pleadings,  3rd  ed.,  637.  "  When  the  lessee  assigns  his 
estate,  the  privity  of  estate  is  transferred  to  the  assignee,  the  lessee  still 
remaining  liable  iipon  his  privity  of  contract  ;  "  Smith,  Landlord  and 
Tenant,  293,  note  19. 

(o)  Wadham  v.  Marloiu,  8  East,  314,  n.  ;  1  Wms.  Saund.  240,  241  c, 
2  Ibid.,  202,  n.  5;  Leake,  Contracts,  629. 

(p)  Ch-een  v.  James,  6  M.  &  W.  656  ;  1  Smith,  L.  C,  6th  ed.,  61. 

(q)  Barley  v.  King,  2  C.  M.  &  K.  18  ;  Taylor  v.  Slmm,  1  B.  &  P.  21  ; 
Spencer's  Case,  1  S.  L.  C,  6th  ed.,  45,  60. 

(r)  Coward  v.  Gregory,  L.  R.  2  C.  P.  153  ;  36  L.  J.  1  C.  P. 

(s)  Compare  Rule  16, 


passes  to 

survivors. 


238  DEFENDANTS    IN   ACTIONS    ON    CONTRACT. 


IvULES. 


GKNERAi,  of  Z.,  to  X.  and  Y. ;  on  the  subsequent  death  of  Y.,  to  X. ; 
and  on  the  death  of  X.  (provided  the  liability  to  be  sued 
survives  (t)  )  to  X.'s  executor  or  admmistrator.  The 
representatives,  e.g.,  of  Z.  can  neither  be  sued  upon  the 
contract  themselves,  nor  be  sued  jointly  with  X.  and  Y. 

A  person's  separate  liability  on  any  contract  passes,  of 
course,  to  his  representatives.  If,  therefore,  X.,  Y.,  and 
Z.  enter  into  a  joint  and  several  contract,  and  Z.  die,  X. 
and  Y.  may  be  sued  on  their  joint  contract,  and  Z.'s 
executor  may  be  sued  on  Z.'s  separate  contract.  In 
other  words,  a  joint  and  several  contract  by  X.  and  Y.  is 
in  effect  three  contracts,  a  joint  contract  by  X.  and  Y., 
a  separate  contract  by  X.,  and  a  separate  contract  by  Y. 

(t)  Chapter  XVIII. 


CHAPTER  XII. 


PRINCIPAL  AXD  AGENT. 

Rule  53. — A  contract  entered  into  by  a  princi-    principal 
pal  (a),  through  an  agent,   is    in   law  made  by  the     ^oent. 
principal,   and  the  principal,  not  the   agent,  is  the    R^-eSS. 
person  to  be  sued  for  the  breach  of  it.  Principal 

must  be 
...  .  sued  on 

A  principal  is  bound  by  the  acts  of  an  agent  which  he  contracts 
authorises  before,  or  ratifies  (h)  after,  they  are  done.  jj^^®  ^^ 

The  main  difficulty  in  fixing  one  person  with  responsi-  through 
bility  for  a  contract  made  by  another  person  on  his  behalf,   p°.^^j  ^j 
lies  in  establishing  that  such  other  person  has  autliority  must  be 
to  contract,  i.  e.,  that  he  is  in  law  the  agent  of  the  alleged  ^"®'^' 
principal. 

The  ininciple  ichich  pervades  all  cases  of  agency  is,  that  Authority. 
the  principal  is  hound  by  all  acts  of  his  agent  within  the 
scope  of  the  authority  which  he  gives  him  (c),  or  appears 
to  the  world  to  give  him. 

(a)  Piule  17.  See  p.  131,  u.  (c)  a7ife,  as  to  the  use  of  the  letters  P.  A. 
ami  T.  throughout  this  chapter. 

(b)  For  ratification,  see  p.  131,  ante. 

(c)  The  terra  authority  includes  implied  as  well  as  express  authority. 
Manj'  diffieiilties  in  the  law  of  agency  arise  from  the  ambiguous  use  of 
this  word.  Authority  is  sometimes  used  for  that  authority  only  which 
a  principal  intends  to  give  his  agent,  and  sometimes  also  for  the 
authority  which  a  principal,  though  he  may  not  intend  to  do  so,  does, 
as  a  matter  of  fact,  give  his  agent  from  the  position  in  which  he  places 
him.  An  agent  may  bind  his  principal  heijond  the  authority  which  the 
pirinciiMl  intends  to  give  him,  and  thus  may,  as  between  his  principal  and 
himself,  act  in  excess  of  his  authority.  But  an  agent  cannot  bind  his 
principal  as  regards  third  persons,  beyond  the  authority  which  he  derives, 
either  directly  from  the  principal,  or  indirectly,  as  a  consequence  of  the 
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authority. 


Implied 
authority. 


In  other  words,  the  principal  is  always  bound  b}'  the 
acts  of  his  agent,  up  to  the  extent  of  the  agent's  autho- 
rit}^  and  is  never  bound  beyond  the  extent  of  that 
authority  (d).  For  in  so  far  as  the  principal  empowers 
the  agent  to  represent  him,  and  in  so  far  only,  the  agent 
is  (for  legal  purposes)  the  principal,  and  binds  the  prin- 
cipal by  his  acts.  The  difficulties  which  arise  are  mainly 
due  to  confusion  between  the  extent  to  which  the  prin- 
cipal has  actually  empowered  the  agent  to  represent 
him,  and  the  extent  to  which  he  has  intended  to  empoiver 
him. 

The  authority  of  an  agent  is  either  express  or  implied. 

It  is  termed  express  or  actual  autliority  when  the  agent 
derives  authority  expressly,  i.e.,  by  writing  or  word  of 
mouth,  from  the  principal. 

Wlien  a  plaintiff  relies  solely  upon  the  express  authority 
of  an  agent  in  order  to  fix  a  principal  with  responsibilit}^, 
the  mam  question  to  be  determined  must  be,  what  was 
the  actual  authority  given  ?  This  inquiry  must  itself  be 
either  a  question  of  fact  for  the  jury,  to  be  determined  by 
evidence,  if  the  authority  was  given  by  word  of  mouth, 
or  a  question  for  the  Court  as  to  the  meaning  or  con- 
struction of  a  written  document,  if  the  authority  was  given 
in  writing. 

The  authority  is  termed  implied,  or  |)res«7??j:>^w'e 
autliority  when  the  agent  derives  authority  from  the 
principal  impliedly  (or  tacitly),  i.  e.,  from  the  acts  or 
conduct  of  the  principal ;  or  in  other  words  from  being 
placed  "in  a  situation  in  which,  according  to  ordinary 

position  in  which  he  is  placed,  or  suffered  to  stand,  by  his  principal.  The 
important  point  to  remember  is  that  as  regards  third  persons,  the  only 
question  is,  what  authority  has  P.  apparently  given  A.  ?  What  has  he 
suffered  third  parties  to  believe  respecting  A.  's  position  and  powers  ?  Story, 
Agency,  s.  127,  n.  (1)  ;  Byles  on  Bills,  8th  ed.,  29. 

{d )  It  follows  that  the  authority  conferi'ed  on  an  agent  for  any  purpose 
mu.st  always  be  held  to  include,  unless  there  is  something  specially  to 
negative  the  inference,  all  the  necessary  and  usual  means  of  executing  it 
with  effect  {Withington  v.  Herring,  5  Bing.  442  ;  Hoicard  v.  Bailey,  2 
H.  Bl.  618  ;  Fenn  v.  Harrison,  3  T.  R.  757  ;  Tohin  v.  Crawford,  9  M.  & 
AV.  716  ;  Story,  Agency,  ss.  58—65. 
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rules  of  law,   or,  perhaps,  it  would  be  more  correct  to    principal 
say,  according  to  the  ordinary  usages  of  mankind,  [the 
agent]  is  understood  to  rej)resent  and  act  for  the  person 
who  has  so  placed  him  "  (f). 

The  ground  on  which  a  principal  is  bound  by  the 
apparent  authority  of  his  agent  has  been  thus  laid  down 
A\'ith  reference  to  a  particular  case  : — 

"  Strangers  can  onl}-  look  to  the  acts  of  the  parties, 
and  to  the  external  indicia  of  property,  and  not  to  the 
private  communications  which  may  pass  between  a  prin- 
cipal and  his  broker  ;  and  if  a  person  authorize  another 
to  assume  the  apparent  right  of  disposing  of  property  in 
the  ordinary  course  of  trade,  it  must  be  presumed  that 
the  apparent  authority  is  the  real  authority.  I  cannot 
subscribe  to  the  doctrine  that  a  broker's  engagements  are 
necessarily  and  in  all  cases  limited  to  his  actual  authority, 
the  reality  of  which  is  afterwards  to  be  tried  by  the  fact. 
It  is  clear  that  he  may  bind  his  principal  witliin  the 
limits  of  the  authority  with  which  he  has  been  apparently 
clothed  by  the  principal  in  respect  of  the  subject  matter  ; 
and  there  Avould  be  no  safety  in  mercantile  transactions 
if  he  could  not.  If  the  principal  sends  his  commodity  to 
a  place  where  it  is  the  ordinary  business  of  the  person  to 
whom  it  is  confided  to  sell,  it  must  be  intended  that  the 
commodity  was  sent  thither  for  the  pm-pose  of  sale.  If 
the  owner  of  a  horse  sent  it  to  a  repository  of  sale,  can  it 
be  implied  that  he  sent  it  thither  for  any  other  purpose 
than  that  of  sale  ?  Or  if  one  send  goods  to  an  auction- 
room,  can  it  be  supposed  that  he  sent  them  tliither 
merely  for  safe  custody  ?  Where  the  commodity  is  sent 
in  such  a  way  and  to  such  a  place  as  to  exhibit  an  appa- 
rent purpose  of  sale,  the  principal  M'ill  be  bound,  and  the 
purchaser  safe  "  (g). 

Most  cases  of  agency  depend  on  the  existence  of  imphed 
authority.  The  authority,  for  instance,  of  a  servant  to  bind 


(/)  Pole  V.  Lcask,  33  L.  R.  1G2,  Ch.  (H.  L.),  per  Lord  Cranworth. 
(g)  Pickcrinr)  v.  Buslc,  15  East,  43,  per  Curiam. 
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PRINCIPAL  liis  master  within  the  scope  of  his  usual  employment  (/i), 
of  a  i^artner  to  bind  his  co-partners  (i)  in  their  business 
transactions,  of  auctioneers,  brokers,  factors,  cashiers  in 
banks,  masters  of  ships,  shopmen,  &c.,  and  of  numerous 
other  agents,  arises  in  each  case  from  the  fact  that  the 
person  exercising  the  authority  has  been  placed,  or  rather 
has  been  allowed  to  stand,  in  a  position  in  which,  accord- 
ing to  the  ordinary  usages  of  mankind,  he  is  understood 
and  reasonably  believed  by  third  parties  to  have  a  right 
to  bind  his  principal  (A). 

From  the  nature  of  implied  or  apparent  authority  flow 
the  following  results  : — 

First.  A  principal  may  be  bound  by  the  act  of  his 
agent  after  the  authoritj^  to  act  for  him  has  been,  as 
between  him  and  the  agent,  revoked ;  for  to  persons  who 
do  not  know  of  the  revocation,  the  agent  may  appear  to 
have  authority,  and  therefore  really  have  authority,  as 
regards  such  persons,  to  bind  the  principal  (I). 

Secondly.  An  agent's  apparent  authority  cannot  be 
limited  by  the  private  orders  of  his  principal,  which  are 
unknoTVTi  to  the  third  parties  dealing  with  the  agent  (m). 


Incidents 
of  implied 
authority. 


f^)  See  Smith,  Master  and  Servant,  2nd  ed.,  166  ;  Nickson  y.  Brohan, 
10  Mod.  109,  110. 

(i)  HawTcen  v.  Bourne,  8  M.  &  W.  703. 

{k)  What  is  the  extent  of  an  agent's  implied  authority,  is  a  question 
sometimes  of  law,  at  other  times  of  fact. 

The  powers  of  some  kiucls  of  agents,  e.  g.,  partners,  factors,  brokers,  &c., 
are  so  well  known  that  they  are  assumed,  as  a  matter  of  law,  to  be,  in  the 
absence  of  proof  to  the  contrary,  of  a  certain  description. 

On  the  other  hand,  the  powers  of  the  greater  number  of  agents  are  not 
settled  as  a  matter  of  law.  The  authority,  for  instance,  of  a  servant  to 
pledge  his  master's  credit,  of  the  manager  of  a  bank  to  indorse  bills  on 
his  employer's  behalf,  &c.,  arises — if  it  exists  at  all  — solely  from  the  prin- 
cipal in  either  case,  having  held  out  the  agent  as  having  authority  to 
pledge  his  credit  or  sign  bills. 

(l)  V.  Harrison,  12  Mod.  346. 

{m)  See  Story,  Agenc5%  s.  127,  n.  1  ;  Byles  on  Bills,  29. 

A  distinction  is  often  drawn  as  to  the  eflect  of  private  orders  between 
the  position  of  a  general  and  a  'particular  agent ;  a  general  agent  being 
one  who  is  employed  to  perform  all  things  usual  in  a  particular  course  of 
business  or  employment,  e.  g.,  a  factor,  broker,  &c.  ;  a  particular  agent  is 
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Third!}'.  Where  a  person  knows,  or  ought  to  know,    principal 
that  an  agent's  authority'  is  limited  by  private  instruc-      ^^j,^^ 
tions,  he  is  bound  by  the  limit  actually  imposed  by  the  ■ 

princijial  (n). 

The  following  cases  illustrate  the  positions  laid  down 
as  to  an  agent's  power  to  bind  his  principal  within  the 
extent  of  his  authority. 

P.  expressly  authorizes  A.  to  buy  goods  for  him  from 
T.  P.  is,  of  course,  liable  to  be  sued  by  T.  for  the  price 
of  the  goods  thus  bought.  If  P.  gives  A.  a  greater 
actual  and  express  authority  than  A.  appears  to  possess, 
i.  e.,  than  T.  is  justified  at  the  time  of  contracting  with 
P.  through  A.,  in  believing  A.  to  have,  P.  is,  it  would 
seem,  nevertheless  bound.  T.  acted  at  his  risk,  but 
since  P.  gave  A.  actual  authority,  e.g.,  to  borrow  money 
for  him,  T.  may  apparently  take  advantage  of  such 
authority. 

one  who  is  employed  in  a  single  instance  {Whitehead  v.  Tuelett,  15  East, 
400  ;  Story,  Agency,  127,  n.  1),  e.  g.,  &  servant  sent  for  the  first  time  by 
his  master  to  borrow  money  of  a  friend.  "The  authority,"  it  has  been, 
said,  "  of  a  general  agent  to  perform  all  things  usual  in  the  line  of  business 
in  which  he  is  employed,  cannot  be  limited  by  any  private  order,  not 
known  to  the  party  dealing  with  him.  But  the  rule  is  directly  the  reverse 
concerning  a  particular  agent,  i.  e.,  an  agent  employed  specially  in  a  single 
transaction  ;  for  it  is  the  duty  of  a  party  dealing  with  such  a  one,  to 
ascertain  the  extent  of  his  authority,  and  if  he  do  not  he  must  abide  the 
consequences"  (Smith,  Mercantile  Law,  7th  ed.,  128,  129).  But  the  dis- 
tinction thus  laid  down  is  not,  it  is  submitted,  maintainable,  since,  if  even 
a  particular  agent  (though  the  term  itself  is  not  a  very  happy  one,  Byles 
on  Bills,  8th  ed.,  29)  is  held  out  to  other  persons  as  having  an  authority 
beyond  that  which  his  principal  intends  him  to  possess,  the  principal  will 
be  bound  up  to  the  extent  of  the  agent's  apparent  authority  (Story, 
Agency,  s.  127).  The  true  rule  seems  to  be,  that  an  apparent  authority 
can  never  be  restrained  by  private  orders  from  the  principal  which  are 
unknown  to  the  third  party ;  but  that  a  particular  agent,  as  being  em- 
ployed in  one  instance  only,  can  rarely  have  any  apparent  authority 
whatever,  and  third  persons  therefore  must,  as  a  general  rule,  trust  to 
his  real  or  actual  authority.  Compare  Alexander  v.  Gibson,  2  Camp. 
555  ;  Brady  v.  Todd,  30  L.  J.  ^3,  C.  P.  ;  9  C.  B.,  N.  S.,  592  ;  Howard  v 
Shcward,  L.  R.  2  C.  P.  148;  36  L.  J.  42,  C.  P.  ;  Ward  v.  Fvans,  2  Ld. 
Raym.  928. 

(7i)  Baines  v,'  Ewing,  L.  R.  1  Ex.  320  ;  35  L.  J.  194,  Ex.  ;  Smith, 
Master  &  Servant,  2nd  ed.,  168. 

r2 
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PRINCIPAL  P.  habitually  employs  his  servant,  A,,  to  buy  goods  on 
P.'s  credit.  A.  buys  goods  on  P.'s  credit,  which  P.  has 
not  authorized  him  to  buy.  P.  is  nevertheless  bound  to 
pay  for  the  goods,  since  A.  has,  in  the  eyes  of  third 
persons,  an  imphed  or  apparent  authority  to  pledge  the 
credit  of  P.  (o).  And  it  appears  possible  that  an  implied 
authority  to  order  goods  may  arise  from  recognition  of  the 
authority  of  the  agent  in  a  single  instance  (p).  Whether  it 
arises  or  not  will  usually  be  purely  a  question  for  the  jury. 

Where  P.  used  to  give  his  servant,  A.,  money  every 
Satm-day  to  defray  the  charges  of  the  foregoing  week, 
though  the  servant  kept  the  money  the  master  was  held 
chargeable,  "  for  the  master  at  his  peril  ought  to  take 
care  what  servant  he  employs,  and  it  is  more  reasonable 
that  he  should  suffer  for  the  cheats  of  his  servant  than 
strangers  or  tradesmen"  (q). 

P.,  a  jeweller,  kept  a  shop  in  the  country,  Hving  him- 
self in  London.  The  country  shop  was  managed  by  a 
shopman,  A.,  from  whom  T.  had  been  in  the  habit  of 
receiving  orders,  in  P.'s  name,  for  goods,  which  were  sent 
to  the  country  shop,  and  afterwards  paid  for  by  P.  A. 
went  to  London,  and  ordered  jewehy  there  of  T.  in  P.'s 
name,  which  he  then  carried  away  with  him,  and  ab- 
sconded with.  T.,  it  was  held,  could  sue  P.  for  the 
price  of  the  goods  obtained  by  A.  (r). 

"  The  question  in  this  case  [and  the  same  remark 
applies  to  other  cases  of  a  similar  kind]  was  not  what 
was  the  exact  relation  between  the  defendant  and  A.,  but 
whether  the  defendant  had  so  conducted  himself  and  held 
the  other  out  as  to  lead  the  plaintiff  reasonably  to  suppose 
that  A.  was  the  defendant's  general  agent  for  the  purpose 
of  ordering  goods  "  (s). 

(o)  Nickson  v.  BroJian,  10  Mod.  109  ;  Wailand's  Case,   3  Salk.  234. 

{p)  Hazard  v.  Treadwell,  1  Str.  506. 

{q)  Wailand's  Case,  3  Salk.  234,  per  Holt,  C.  J. 

(r)  Simwiersv.  Solomon,  26  L.  J.  301,  Q.  B.  ;  7  E.  &  B.  879.  Bramwell, 
B.,  does  not  assent  to  the  law  of  this  case,  3  H.  &  N.  794. 

(s)  Summers  v.  Solomon,  26  L.  J.  302,  Q.  B.,  judgment  of  Coleridge, 
C.  J. 
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P.,  who  icas  not  a  horse-dealer,  sent  A.,  his  servant, 


PRINCIPAI. 


with  a  horse  to  Tattersall's  for  sale,  with  instructions  to        ^^'^ 

AGENT 

warrant  him  sound,  and  he  warranted  hivafree  from  vice.   '- 

P.  was  held  liahle  upon  the  warranty,  although  it  was 
contended  on  his  behalf  that  the  servant  was  but  a  special 
agent,  and,  having  exceeded  his  authorit}^,  the  master 
ought  not  to  be  bound  {t).  Where,  again,  P.  entrusted  A., 
his  servant,  to  sell  his  horse  at  a  fair,  and  to  receive  the 
price,  and  A.  Avarranted  him  sound,  the  defendant  was 
bound  by  the  warranty  {u).  But  though  the  servant  of 
a  horse-dealer  has  authority  to  warrant,  and  this,  even 
tliough,  unknown  to  the  buyer,  he  has  express  orders 
not  to  warrant  {y),  and  though,  apparently,  the  servant 
of  a  private  person  who  is  sent  to  a  fail*  or  mart  to  sell 
a  horse  may  have  authority  to  warrant,  on  the  ground 
that  the  person  entrusted  with  the  sale  of  a  horse  in  a 
fair  or  public  mart  appears  to  be  the  owner,  and  to  have 
all  the  powers  of  an  owner  in  respect  of  the  sale,  yet 
the  servant  of  a  private  owner  has  not,  as  a  general  rule, 
authority  to  warrant.  Thus  T.  applied  to  P.,  who  was 
not  a  dealer  in  horses,  to  sell  him  a  horse.  P.  sent  his 
farm  bailiif,  A.,  with  the  horse  to  T.,  and  authorized  him 
to  sell  it  for  thirty  guineas.  A.  warranted  the  horse, 
but  it  was  held  that  P.  was  not  bound  by  this 
warranty  {z). 

These  cases  exactly  illustrate  the  principle  on  which 
a  person  who  employs  an  agent  to  act  for  him  is  bound 
as  regards  third  persons  by  the  authority  which  the 
agent  appears  to  have,  though  as  between  the  emploj^er 
and  the  agent  the  authority  may  be  restricted  con- 
siderably within  its  apparent  extent.  The  servant  of  a 
horse-dealer  can  bind  his  master  b}^  a  warranty  even  if 
ordered  not  to  give  it,  since  he  appears,  from  the  usual 
course  of  dealing  at  a  horse-dealer's,  to  have  such  autho- 

{t)  Hclycar  v.  Hawke,  5  Esp.  72. 

{u)  Alexander  v.  Gibson,  2  Camp.  555. 

{y)  Houiard  v.  Sheward,  L.  R.  2  C.  P.  148  ;  36  L.  J.  42,  C.  P. 

{z)  Brady  v.  Todd,  30  L.  J.  223,  C.  P.  ;  9  C.  B.,  N.  S.,  5[)2. 
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pRiNciPAi,  rity  ;  find  the  same  principle  applies  to  the  servant  of  a 
jirivate  person  if  sent  to  sell  a  horse  at  a  pubhc  mart.  On 
the  other  hand,  such  a  servant,  if  not  sent  to  a  fan-  or  mart, 
and  if  he  has  not  habitually  acted  for  his  master,  has  no 
authority  except  that  which  is  actually  given  him,  and 
as  he  has  no  apparent  authority,  a  thiixl  person  dealing 
with  him  must  trust  entirely  to  liis  actual  authority,  and 
what  the  case  of  Brady  v.  Todd  estabhshed  is  that  "  in 
the  case  of  a  single  transaction  of  sale  by  the  servant  of 
a  private  individual "  there  is  no  implied  authority  to 
warrant,  "because,  in  such  a  case,  the  buyer  has  no 
right  to  presume  any  authorit}^  in  the  servant  beyond 
that  which  is  apparent  on  the  particular  occasion"  {a). 

A.,  the  servant  of  P.,  had  authority  to  draw  bills  of 
exchange  in  P.'s  name,  and  afterwards  was  turned  out  of 
P.'s  service.  In  this  case  it  was  said  by  Holt,  C.  J.,  "  if 
he  draw  a  bill  in  so  little  a  time  after,  that  the  world 
cannot  take  notice  of  his  being  out  of  seiwice ;  or,  if  he 
were  a  long  time  out  of  his  master's  service,  but  that 
kept  so  secret  that  the  world  cannot  take  notice  of  it, 
the  bill,  in  these  cases,  shall  bind  the  master  "  {h). 

P.  sent  his  servant,  A.,  to  T.  to  receive  60Z.  A. 
received  not  60Z.,  but  a  goldsmith's  note.  It  was  held 
that  P.  was  not  bound  by  A.'s  act  in  receiving  the  note 
instead  of  the  money  (c) ;  for  this  being  a  single  trans- 
action, A.  had  no  authority  beyond  that  actually  given 
him  by  his  master,  and  persons  dealing  with  A.  were 
bound  to  ascertam  what  that  authority  really  was. 

But  if  T.  deals  with  A.,  the  servant  of  P.,  and  knows  of 
the  private  agreement  or  instructions  given  by  P.  to  A., 
he  cannot  charge  P.  upon  any  contract  contrary  to  that 
agreement  {d). 

(a)  Howard  v.  Sheward,  L.  R.  2  C.  P.  151,  judgment  of  Willes,  J. 
Compare  Fenn  v.  Harrison,  3  T.  R.  759,  760. 

{b)  V.  Harrison,  12  Mod.  346,  per  Holt,  C.  J, 

(c)  Ward  v.  Evaiis,  2  Ld.  Raym.  928. 

{d)  Howard  v.  Braithwaitc,  1  Yes.  &  B.  209;  Smith,  Master  and 
Servant,  2nd  ed.,  168  ;  Baines  v.  Ewing,  L.  R.  1  Ex.  323,  judgment  of 
Bramwell,  B. 
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A.,  the  manager  of  a  banking  company,  had  authority    principal 
to  draw,  indorse,  and  accept  bills  on  account  and  for  the      agent. 

benefit    of  tlie  company.     He    indorsed    a   bill   for   the   ' 

accommodation  of  one  T.,  "  per  proc."  of  the  company.  It 
was  held,  that  the  company  were  not  bound  by  such 
indorsement  (c) ;  for  that  where  the  acceptance  or  m- 
dorsement  of  a  bill  of  exchange  is  expressed  to  be  "per 
proc."  this  is  a  notice  to  the  indorsee  that  the  party  so 
accepting  or  indorsing  professes  to  act  under  an  authority 
from  some  principal,  and  imposes  upon  the  indorsee  the 
duty  of  ascertainmg  that  the  party  so  accepting  or  in- 
dorsing, is  acting  within  the  terms  of  such  authority. 

Ratification. — The  rules  as  to  ratification  which  govern  Ratifica- 
a  jDrincipal's  right  to   sue    on  a  contract,  apply  mutatis    ^°°' 
mutandis  to  his  liability  to  be  sued  (/). 

Authority  of  some   kind  necessary. — A  person  is  often  No  one 
fixed  with  liability  for  a  contract,  the  making  of  which  he   ^'^^^'^  ^y 
has  not  in  the   ordinary  sense  of  the  word  authorized;  he  has  not 
since   his  liability  may  arise  from  the  fact  that  he  has  ^^    °^^^^  ' 
placed  some  person  in   a  position  in  which  such  jjerson 
appears  to  have  authoritj^,  or  in  other  words,  really  has 
implied  authority  to   contract  for  him.     But  no  one  can 
ever  be  made  liable  as  principal  for  a  contract  made  on 
his  behalf  by  an  agent,  who   has   not  given  such  agent 
authority,  either  express   or  implied,  by  his   si^oken   or 
written   words,    or    by   his   acts,    to    contract   for   him. 
For  "  no  one  can  become  the  agent  of  another  person, 
except  by  the  will  of  that  other  person.     His  will  may  be 
manifested  in  writing  or    orally,   or    simply  by  placing 
another  in  a  situation  in  which,   according  to  ordinary 
rules  of  law,  or  perhaps  it  would  be  more  correct  to  say, 
according  to  the  ordinary  usages  of  mankind,  that  other 
is  understood  to  represent  and  act  for  the  person  who 

(e)  Alexander  v.  Mackenzie,  6  C.  B.  766.  It  is,  however,  often  a  diffi- 
cult matter  to  decide  to  what  extent  a  third  party  is  bound  to  push  his 
inquiries  in  order  to  ascertain  that  a  person  or  agent  is  acting  within  his 
authority  {Smith  v.  McGuire,  27  L.  J.  467,  469,  Ex.  ;  judgment  of 
Pollock,  C.  B,). 

(/)  See  pp.  131—133,  ante. 
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has  so  placed  him  ;  but  in  every  case,  it  is  only  by  the 
will  of  the  employer  that  an  agency  can  be  created. 

"  This  proposition,  however,  is  not  at  variance  with 
the  doctrine,  that  where  one  has  so  acted,  as  from  his 
conduct  to  lead  another  to  believe  that  he  has  appointed 
someone  to  act  as  his  agent,  and  knows  that  that  other 
person  is  about  to  act  on  that  behalf,  then,  unless  he 
interposes,  he  will  in  general  be  estopped  from  disputing 
the  agency,  though  in  fact  no  agency  really  existed. 

"  Another  proposition  to  be  kept  constantly  in  view  is, 
that  the  burden  of  proof  is  on  the  person  dealing  with 
any  one  as  an  agent  through  whom  he  seeks  to  charge 
another  as  principal.  He  must  show  that  the  agency  did 
exist,  and  that  the  agent  had  the  authority  he  assumed  to 
exercise,  or  otherwise  that  the  principal  is  estopped  from 
disputing  it "  (f/). 

Hence,  where  a  master  has  not,  either  expressly  or  by 
implication,  authorized  his  servant  to  pledge  his  credit, 
his  servant  cannot,  by  doing  so,  render  him  liable  to  pay 
for  goods  so  obtained.  So  where  P.'s  servant.  A.,  mjured 
his  master's  carriage  by  careless  driving,  and  without 
any  orders  from  P.,  left  it  with  T.,  a  coachmaker,  to  be 
repaired,  it  was  held,  that  T.  had  no  claim  against  P. 
for  the  sum  due  for  repairs  (h). 

Nor  again,  can  a  person  be  made  liable,  simply  because 
a  third  party  chooses  to  look  upon  or  treat  him  as  prin- 
cipal, in  a  transaction  which  he  did  not  authorize.  Thus, 
in  a  case  where  the  defendant  was  sued  by  the  executor 
of  a  public-house  keeper,  for  the  price  of  meat  and  drink 
supplied  to  voters  during  an  election,  it  was  laid  down 
that  "the  plaintiff  must  prove  an  express  contract,  or  a 
contract  implied,  between  the  defendant  and  his  testatrix, 
to  pay  for  the  meat  and  drink  supplied  by  her  to  the 
voters.  The  burden  of  proof  is  on  the  plaintiff.  The 
first  question  will  be,  whether  any  contract  at  all  was 
entered  into  with  plaintiff's  testatrix.    If  she  supplied  the 


(g)  Pole  V.  Leask;  33  L.  J.  161,  162,  C'li.,  judgment  of  Lord  Cranworth. 
[h)  HiscoxY.  Greenwood,  4  Esp.  174. 
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meat  and  drink  to  the  voters  on  a  mere  speculation,  that    principal 
the    candidate,  or   some  one  interested  in  the  election,       agent. 

would,  as  a  matter  of  honoiu",  paj^  for  them,  no  contract  

was  thereby  created  with  any  one  "  (i). 

Actions  against  Clubs. — The  liability  of  members  of  Actions 
ordinary  clubs,  of  provisional  committees,  of  volunteer  If^^^ 
corps,  and  of  other  voluntary  associations  which  are  not 
partnerships  (A),  on  contracts  entered  into  on  behalf  of 
the  club  or  association,  is  not  a  question  of  law,  but  of 
fact  (/)  ;  and  when  an  action  is  brought  against  a  defen- 
dant on  a  contract,  made,  e.  g.,  with  the  steward  of  a 
club,  "the  plaintiff  must  prove  that  the  defendant,  either 
himself  or  by  his  agent,  has  entered  into  that  contract. 
That  should  always  be  borne  in  mind  in  cases  of  this 
class,  for  on  most  questions  of  this  kind  the  real  ground 
of  liability  is  apt  to  be  lost  sight  of.  As  the  defendant 
did  not  enter  into  the  contract  personally,  it  is  quite 
clear  that  the  plaintiff  cannot  recover  against  the  defen- 
dant imless  he  shows  that  the  person  making  the  contract 
was  the  agent  of  the  defendant,  and  by  him  authorised 
to  enter  into  the  contract  on  his  behalf,  and  the  question 
is  .  .  .  whether  there  [is]  .  .  .  evidence  .  .  .  that  the 
person  who  actually  ordered  [the]  goods  was  the  autho- 
rised agent  of  the  defendant  in  making  the  contract,  and 
that  really  is  the  question  in  all  cases  of  this  kind — in 
all  cases  of  principal  and  agent,  master  and  servant, 
wherever  the  contract  is  not  made  j^ersonall}'  by  the 
defendant  "  (m). 

In  the  case  of  an  ordinary  subscription  club  the  mere 
fact  of  a  person's  being  a  member,  does  not  give  the 
committee  of  the  club  power  to  pledge  his  personal 
credit,  and  he  cannot,  therefore,  merely  on  the  gi'ound  of 
his  membership,  be  sued  for  the  price  of  goods  supplied 

(z)  TJiomas  v.  Edwards,  2  M.  &  W.  216,  217,  judgment  oi  Pari;  B. 
(k)  Compare  Chapter  XIII. 

{I)  Compare  Flcmyng  v.  Hector,  2   M.  &  W.  179,  judgment  of  Abiiiger, 
C.  B.,  with  Bright  v.  Sutton,  3  H.  L.  C.  341. 

(m)  Flemyng  v.  Hedor,  2  M.  &  "W.  183,  judgment  of  Parke,  B. 


250  DEFENDANTS   IN   ACTIONS 

PRINCIPAL    to  the  steward  according  to  the  order  of  the  committee  (w). 
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AQENT. 

the  committee  of  a  club  are  not,  merely  as  such,  liable 

for  the  price  of  goods  ordered  by  a  member  of  the  com- 
mittee, and  supplied  by  a  tradesman  upon  credit  for  the 
purposes  of  the  club.  It  must  be  shown  in  order  to  fix 
any  individual  member  of  the  committee  with  responsi- 
bility, that  the  contract  was  made  with  his  concurrence, 
or  perhaps  that  the  members  of  the  committee  are  autho- 
rised to  pledge  one  another's  credit  (o).  Hence,  where 
two  members  of  a  club  committee  were  sued  for  the  price 
of  goods  supplied  to  the  club  on  the  order  of  another 
member  of  the  committee,  they  were  held  not  liable. 

"  I  think,"  said  Alclerson,  B.,  "  that  as  the  members  of 
a  club  generally  are  to  be  considered  as  not  havmg  au- 
thorised anj^body  to  deal  with  them  upon  credit,  so  here 
the  committee  were  authorised  only  to  deal  as  a  body  for 
ready  money.  But  at  the  same  time  if  any  of  the  mem- 
bers of  the  committee  choose  to  contract,  not  for  ready 
money,  those  members  of  the  committee  who  have  so 
contracted  are  liable  upon  their  own  contract,  and  the 
members  who  have  not  concurred  in  it  are  not  liable, 
unless  that  be  the  common  purpose  for  which  the  com- 
mittee was  appointed  "  (j^). 

If  there  is  a  division  of  opinion  in  the  committee,  and 
the  majority  only  give  authority  to  the  agent  to  contract, 
those  only  are,  it  seems,  liable  on  the  contract  who  voted 
for  it  (q).  As,  however,  the  reason  why  individual  mem- 
bers of  a  club  are  not  liable  for  the  price  of  goods  sup- 
plied to  the  club,  is  that  the  rules  of  subscription  clubs 
ordinarily  show  that  it  is  not  the  intention  of  the  mem- 
bers that  the  dealing  of  the  club  should  be  on  credit,  or 

(?i)  Fkmijngv.  Hector,  2  M.  &^Y.  172.  Compare  Cockerell  v.  AucomiHe, 
26  L.  J.  194,  C.  P.  ;  2  C.  B.,  N.  S.,  440. 

(o)  Todd  V.  Emly,  7  M.  &  W.  405. 

(p)  Ibid.,  435,  iudgment  of  Alderson,  B.  Compare  Ibid.,  8  M.  &  "W. 
,'505. 

iq)  Ibid.,  505. 
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pledged  (r),  the  Hability  of  individuals,  supposing  they 
have  done  nothing  to  make  themselves  personally  liable, 
depends  ultimately  upon  the  rules  of  the  club.  If  they 
show  that  goods  are  intended  to  be  procured  upon  the 
credit  of  the  members,  the  members  will  be  liable  to  pay 
for  the  goods  so  procured  (s). 

The  members  of  9,  volunteer  coi-ps  (t),  or  of  a 
provisional  committee,  may  or  may  not,  according  to 
circumstances,  be  liable  to  persons  who  supply  goods  or 
render  other  services  to  the  members  of  the  corps  or  of 
the  committee.  In  each  case  the  question  is  one  of  fact, 
and  not  of  law  ;  and  the  matter  to  be  decided  is,  whether 
the  persons  sued  did  or  did  not  allow  the  goods,  &c., 
for  the  price  of  which  the  action  is  brought,  to  be  sup- 
phed  on  theii*  credit  (^/). 

"In  general,  when  a  man  is  known  to  be  acting  and  Agent  can- 
contracting  merely  as  the  agent  of  another,  who  is  also  g^g^^ 
known  as  the  principal,  his  acts  and  contracts,  if  he 
possesses  full  authority  for  the  purpose,  will  be  deemed 
the  acts  and  contracts  of  the  principal  only,  and  will 
involve  no  personal  responsibility  on  the  part  of  the 
agent,  unless  the  other  circumstances  of  the  case  lead  to 
the  conclusion  that  he  has  either  expressly  or  impliedly 
incurred  or  intended  to  incur  such  personal  responsi- 
bility "  (x). 

The  exceptions  to  the  rule  under  consideration  are  of 
two  kinds.  They  are  either  cases  in  which  the  agent 
mjist  be  sued  and  the  principal  cannot  be  sued,  or  else 
cases  in  which  either  the  principal  or  the  agent  may  be 
sued. 

Of  the  seven  following  exceptions  the  four  first  are 
cases  in  which  the  agent  must  be  sued,  and  the  principal 

{)•)  See  Todd  v.  Emly,  7  M.  &  W.  432,  judgment  oi  Ahinger,  C.  B. 

(s)  CoclerellY.  Aucompte,  2G  L.  J.  194,  C.  P.  ;  2  C.  B.,  N.  S.,  440. 

(t)  Cross  V.  Williams,  7  H.  &  N.  675  ;  31  L.  J.  145,  Ex. 

(u)  Bright  v.  Hutton,  3  H.  L.  C.  341. 

{x)  Story,  Agency,  s.  261.     See  Chapter  V. 
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name. 


Exceptions.        Exception   1. — Where   an  agent   conti'acts  by  deed  in  his  own 

Deed  exe- 

cuteJ  in  This  exception  is  merely  an  application  of  the  rule  (a) 

agent  s  own  ^  ^  x  a.  t  •       i 

name.  that  the  person  to  be  sued  on  a  contract  by  deed  is  the 

person  with  whom  the  contract  is  expressed  by  the  deed 
to  be  made. 

Bill  of  Exception  2. — Where  an  agent  draws,  indorses,  or  accepts  a  bill 

exchange       of  exchange  in  his  own  name, 
drawn  in  _ 

agent's  own  An  agent  is  personally  liable  "  to  tliii'd  persons  on  his 
drawmg,  indorsing,  or  accepting,  unless  he  either  sign 
his  principal's  name  only,  or  expressly  state  in  writing 
his  ministerial  character,  and  that  he  signs  only  in  that 
character;  'unless,'  to  use  the  words  of  Lord  Ellen- 
borough  (5),  '  he  states  upon  the  face  of  the  bill  that 
he  subscribes  it  for  another  ;  unless  he  says  plainly,  I 
am  the  mere  scribe,'  Thus,  where  the  defendant,  the 
agent  of  a  banker,  drew  the  following  bill,  '  Pay  to  the 
order  of  A.  £50  value  received,  which  place  to  the  ac- 
count of  the  Durham  Bank  as  advised,'  and  subscribed 
his  own  name,  it  was  held  that  the  defendant  was  person- 
ally answerable  (c),  and  he  alone,  though  the  jilaintiff,  the 
payee,  knew  that  he  was  only  an  agent  "  {d). 

Though  "  the  rule  of  law,  as  to  simple  contracts  in 
writing  other  than  bills  and  notes,  is,  that  parol  evidence 
is  admissible  to  charge  unnamed  princij)als  .  .  .  .  , 
but  is  inadmissible  for  the  purpose  of  discharging  the 
agent  who  signs,  as  if  he  were  principal,  in  his  own  name, 
.     .     .     .     yet  it  is  conceived  that  the  law  as  to  nego- 

(z)  Conf.  Rule  17,  Exception  1.  The  remarks  there  made  apply,  mutatis 
imdandis,  to  actions  against  an  agent. 

{a)  Rule  48.  AjJj^Ietoii  v.  Binks,  5  East,  148  ;  Berkeley  v.  Hardy,  5 
B.  &  C.  355  ;  White  v.  Cuyler,  6  T.  E.  176  ;  Wilks  v.  Back,  2  East,  142  ; 
Leake,  Contracts,  290. 

(b)  Leadbitter  v.  Farrow,  5  M.  &  S.  345. 

(c)  Sowerby  v.  Butcher,  2  C.  &  M.  368  ;  4  Tyr.  320. 

(d)  Byles  on  Bills,  Stli  ed.,  33. 
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tiable  instruments  is   different  in  one  respect ;   to  wit, 
that  where  the  principal's  name  does  not  appear,  he  is      agent 
not  liable   on  a  bill  or  note   as   a  party  to  the  instru- 
ment "  (c). 

Exception  3. — Where  credit  is  given  exclusively  to  the  agent.  Credit 

given  to 

It  is  possible  that  a  third  party  with  whom  an  agent  ^p°*  ^^' 
contracts  as  an  agent  on  behalf  of  a  known  principal  may 
be  willing  to  give  credit  to  A.,  the  agent,  and  not  be 
willing  to  give  it  to  P.,  the  principal.  The  party  so 
dealing  with  the  agent  cannot  afterwards  sue  the  prin- 
cipal. Thus,  where  T.  sells  goods  to  A.  for  the  use  of 
P.,  wlio  is  known  to  be  A.'s  principal,  hut  gives  credit 
exclusively  to  A.,  he  cannot,  after  having  treated  A. 
throughout  as  the  party  with  whom  he  contracts,  treat 
P.  as  the  party  liable  (/) ;  for  if  the  principal  be  known 
to  the  seller  at  the  time  when  he  makes  the  contract, 
and  he,  with  a  full  knowledge  of  the  principal,  chooses  to 
debit  the  agent,  he  thereby  makes  his  election,  and  can- 
not afterwards  charge  the  principal"  {g). 

Debiting  the  agent  is  one  proof  that  credit  was  given 
to  him  exclusively,  but  this  fact  may  also  appear  either 
from  the  contract  itself,  or  from  other  circumstances. 
AVliere,  for  instance,  an  agent  in  England  buys  for  a 
foreigner  resident  abroad,  the  agent  is  generally  to  be 
considered  as  pledging  his  own  credit,  because  it  is 
highly  improbable  that  the  seller  would  have  given  credit 
to  a  foreigner  (/i).  But  the  question  to  whom  was  credit 
given  is  in  all  cases  one  of  intention,  to  be  answered 
either  from  the  contract,  or,  where  that  is  doubtful,  from 
the  facts  {%). 

(e)  Byles  on  Bills,  8th  ed.,  34,  35.  See  Penfz  v.  Stanton,  10  Wend. 
271  ;  Leadbitler  v.  Farrow,  5  M.  &  S.  345  ;  Bidt  v.  Morrell,  12  Ad.  &  E. 
745  ;  10  L.  J.  52,  Q.  B.  Compare  Lindus  v.  Bradwell,  5  C.  B.  583  ;  17 
L.  J.  121,  C.  P. 

(/)  Addison  Y.  Gandasequi,  2  Smith,  L.  C,  6th  ed.,  313. 

(g)  Thomson  v.   Davenport,  Ibid.,  337,  per  Littlcdale,  J. 

{h)  Malwney  v.  Kekule,  23  L.  J.  54,  C.  P.  ;  14  C.  B.  390. 

(i)  Thomson  v.  Davenpoi-t,  2  Smith,  L.  C,  6th  ed.,  327. 
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Exception  4. 
contracting. 


-Wliere  an  agent  contracts  for  persons  incapable  of 


If  an  agent  contracts  for  persons  incapable  of  con- 
tracting, the  agent  is  ordinarily  held  personally  liable. 
Thus,  where  certain  persons,  on  behalf  "  of  a  parish  in 
England,  made  an  agreement  with  the  plamtiif  to  pave 
the  streets  of  the  parish,  and  to  pay  him  therefor  ;  it  was 
held  that  the  persons  so  contracting  were  personally  liable, 
for  the  parishioners,  as  such,  could  not  be  sued  there- 
for (A;).  So  where  an  overseer  of  the  poor  in  England 
contracted  with  tradesmen  upon  account  of  the  poor,  and 
upon  his  own  credit,  it  was  held,  that,  as  soon  as  he 
received  so  much  of  the  poor's  money,  it  became  his  own 
debt  (l).  So  where  the  business  of  a  voluntary  eleemosy- 
nary society  was  conducted  by  a  committee,  it  was  held,  that 
they  were  personally  responsible  to  a  baker  who  supplied 
the  establishment  with  bread  at  their  request  (/«) ;  for  it 
might  be  fairly  presumed  that  he  looked  to  the  committee 
for  payment,  and  not  to  the  subscribers  at  lafge  "  (n). 
But  the  presumption  is  one  which  can  be  rebutted ;  for 
the  person  deahng  with  the  agent  may  have  known  that 
he  had  no  authorit}^  to  bind  his  principals,  {e.  g.,  the 
members  of  the  society,)  and  yet  have  been  content  to 
deal  with  the  agent,  not  upon  his  personal  credit,  but  upon 
the  chance  of  being  paid  by  his  employers  ;  and  in  this 
case  the  agent  is  clearl}^  not  liable  (o). 


Agent  Exception  5. — Where  the  contract  is  made  by  the  agent  himself, 

treated  as  i.  e.,  where  the  agent  is  treated  as  the  actual  party  by  whom  the 

an  actual  contract   is  made,  or   in  other   words,   where   the   agent,  though 

party  to  ,.                    ,      .                                 ,                  -t  ■■,■. 

contract  acting  as  sucn,  incurs  a  personal  responsibility. 


(k)  Meriel  v.  Wymandsold,  Hardres,  R.  205. 

(I)  Anon.,  12  Mod.  R  559.  See  Lamhert  v.  Knott,  6  Dowl.  &  Eyl.  127. 
Cullen  V.  Buke  of  Queenhiry,  1  Bro.  Oh.  R.  101  ;  S.  C,  1  Bro. 
Pari.  Cases  by  Tomlins,  396  ;  Lancaster  v.  Fricker,  1  Biug.  R.  201. 
See  Hoskyns  v.  Slayton,  Cas.  Temp.  Hard.  376. 

{m)  Burls  v.  Smith,  7  Biiig.  R.  705.  See  Douhleday  v.  Muskett,  7 
Bing.  R.  110. 

(n)  Story,  Agency,  s.  285.  (o)  Ibid.,  s.  287. 
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"  A  person  wlio  is  acting  for  another,  and  known  by  principal 
liim  with  whom  he  deals  to  be  so  acting,  may  and  will  be 
personally  liable  if  he  contracts  as  a  principal,  and  that 
whether  he  contracts  by  word  of  mouth  or  in  writing. 
The  difference  is,  that,  if  the  contract  is  by  word  of 
mouth,  it  is  not  possible  to  say  from  the  agent  using  the 
words  '  I '  and  '  me,'  whereas  if  the  contract  is  in  writing, 
signed  in  his  own  name,  and  speaking  of  himself  as  con- 
tracting, the  natural  meaning  of  the  words  is,  that  he 
binds  himself  personall}',  and,  accoixlingly,  he  is  taken  to 

do   so It  is  well   settled  that   an  agent  is 

responsible,  though  known  by  the  other  party  to  be  an 
agent,  if,  by  the  terms  of  the  contract,  he  makes  himself 
the  contracting  party  "  {p). 

If  the  contract  is  by  word  of  mouth,  it  is  merely  a 
question  of  evidence  whether  the  agent  intended  to  make 
himself  a  party  to  the  contract.  If  the  contract  is  in 
writing,  the  question  of  an  agent's  liability  depends  upon 
points  of  interpretation.  Thus  a  charter-party  is  made 
between  A.,  "  agent  for  P."  and  T.,  and  signed  by  A., 
without  any  restriction.     A.  is  personally  hable  {q). 

A  contract  is  entered  into  by  A.,  who  appears  in  the 
body  of  it  to  be  the  contracting  party,  but  who  signs 
it  "by  authority  of,  and  as  agent  for.  P.,  a  merchant 
abroad,"  A.  is  personally  liable  (?•) ;  since  "  many  cases 
have  decided  that  it  is  not  sufficient  to  free  the  parties  to 
a  contract  from  personal  liability,  that  they  state  in  the 
contract  that  they  enter  into  it  as  agents  for  another 
person ;  but  that  the  Avhole  instrument  is  to  be  looked  at 
in  order  to  see  whether  the  contract  is  made  by  them  as 


{p)  Williamson  v.  Barton,  31  L.  R.  174,  Ex.,  judgment  of  Bramwell, 
B.  See  Story,  Agency,  s.  269  ;  Higgins  v.  Senior,  8  M.  &  W.  834;  11 
L.  J.  199,  Ex.  ;  Parker  v.  Winlo,  7  E.  &  B.  942  ;  27  L.  J.  49,  Q.  B.  ; 
Lennard  v.  Robinson,  5  E.  &  B.  125  ;  24  L.  J.  275,  Q.  B.  Comimre 
Fisher  v.  Marsh,  34  L.  J.  177,  Q.  B.  ;  6  B.  &  S.  411.  If,  however,  credit 
is  given  to  the  agent  exclusively,  the  case  falls  within  Exception  3. 

{q)  Parker  v.  Winlo,  7  E.  &  B.  942 ;  27  L.  J.  49,  Q.  B. 

(r)  Lennard  v.  Robinson,  5  E.  &  B.  125  ;  24  L.  J.  275,  Q.  B. 
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PRINCIPAL  principals  or  as  agents"  (s).  So,  again,  ii  fortiori,  where 
A.  contracts  in  his  own  name  without  mentioning  his 
principal,  though  the  fact  of  his  being  an  agent  is  known 
to    the    other   party,   A.    is    personally  liable  {t).      But 

where  a  charter-party  was  signed  "  for  P.  of  L ,  A. 

as  agent,"  A.  was  held  not  personally  Hable  ;  on  the 
ground  that  it  would  require  extremely  strong  words  in 
the  body  of  the  contract  to  control  the  effect  of  that  form 
of  signature  {u),  and  where  A.  signed  "  for  P.  and  Co.," 
A.  w^as  held  not  liable  (x).  The  fact,  however,  that  an 
agent  is  clearly  liable  on  a  written  contract,  does  not  free 
his  principal  from  liability;  for,  though  a  person  who 
appears  to  be  liable  on  the  face  of  a  written  contract, 
cannot  give  evidence  to  sho"w  that  he  is  not  liable  (since  to 
do  this  would  be  to  contradict  the  written  contract),  there 
is  notliing  to  prevent  the  production  of  evidence  that  a 
person  who  is  not  liable  on  the  face  of  a  contract,  is  in 
reality  chargeable  under  it  (t/). 


Agent 
contracts 
for  an 
undisclosed 
principal. 


Exception  6. — Where  tlie  agent  is  tlie  only  known  or  ostensible 
principal,  or  where  a  contract  (not  under  seal)  has  been  made  by 
an  agent  in  his  own  name  for  an  undisclosed  (z)  principal  (a). 

A.  contracts  with  T.  in  reality  as  an  agent  for  P.,  but 
it  is  not  known  or  stated  to  T.  that  A.  is  contracting  as 
an  agent.    A.  contracts  with  T.,  and  states  himself  to  be 


(s)  Lennard  v.  Robinson,  24  L.  J.  277,  Q.  B.,  judgment  oi  Coleridge,  J. 

(t)  niggins  v.  Senior,  8  M.  &  W.  834  ;  11  L.  J.  199,  Ex.  ;  but  conf. 
Wake  V.  Harrop,  31  L.  J.  451,  Ex.;  1  H.  &  C.  202  (Ex.  Ch.). 

{u)  Dcslandes  v.  Gregory,  2  E.  &  E.  610  ;  30  L.  J.  36,  Q.  B.  (Ex.  Ch.) 
but  conf.  Meid  v.  Dreaper,  30  L.  J.  268,  Ex.  ;    6  H.  &  N.  813  ;  Cooke  v. 
Wilson,  26  L.  J.  15,  C.  P.  ;  1  C.  B.,  N.  S.,  153.     Wilson  v.  Zulueta,  19 
L.  J.  49,  Q.  B. 

{x)  Rcdpath  v.  Wigg,  L.  E.  1  Ex.  335  (Ex.  Ch.). 

{y)  Garrett  v.  Handley,  4  B.  &  C.  664  ;  Bateman  v.  Philhps,  16  East, 
356  (Ex.  Ch.)  ;  Paterson  v.  Gandasequi,  15  East,  62  ;  2  Smith,  L.  C.  6th 
ed.  313  ;  Sotverby  v.  ButcJier,  2  C.  &  M.  368  ;  4  Tyr.  320  ;  Lefeuvre  v. 
Lloyd,  5  Taunt.  749  ;  1  Marsh,  318  ;  Biggins  v.  Senior,  8  M.  &  W.  844, 
845. 

(z  )  For  meaning  of  "undisclosed^'  principal,  see  p.  139,  note  (s)  ante. 

(a)  See  Sims  v.  Bond,  5  B.  &  Ad.  389  ;  2  Smith,  L.  C,  6th  ed.,  355  ; 
Pattersony.  Gandasequi,  Ibid.,  313  ;  TliomsonY.  Davenport,  Ibid.,  327. 
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an  agent,  but  does  not  give  T.  the  name  of  liis  principal,    principal 
P.     In  either  case   T.   may,   on   discovering  that  P.  is 
princijsal,  sue  either  P.  or  A. 


AND 
AGENT. 


Exception  7. — ^Where  money  received  by  an  agent  for  liis  jsrin-    Where 

cipal  has  been  paid  under  a  mistake  of  fact  or  obtained  by  means  of  money 

a  tort.  P''ii^  *o 

agent 

Payment  to  a  clerk,  sei-vant,  or  other  agent,  being  pa}--  ^^^-^^ 
ment  to  his  employer  or  principal  (/),  the  person  who  or  obtained 
pays  money  under  circumstances  which  give  him  a  right    ^  ^  *°^*' 
to  recover  it  back,  may  always  sue  the  principal,  and,  as 
a  general  rule,  cannot  sue  the  agent  {g).     But  a  person 
who  has  a  right  to  recover  money  from  a  principal  may 
also  sue  the  agent  to  whom  the  money  is  actually  paid  in 
the  following  cases. 

If  T.  pays  money  to  A.  for  P.  in  consequence  of  a  mis-  Money 
take  of  fact,  T.  may,  on  giving  notice  to  A.,  ^i\({  provided  m^stakl 
A.  has  notjJaid  the  money  over,  or  done  what  is  equivalent  to 
imying  it  over,  bring  an  action  against  A.  for  its  recovery. 
For  "it  is  clear  law  that  an  agent  who  receives  money 
for  his  principal,  is  liable  as  a  principal  as  long  as  he 
stands  in  Ids  original  situation,  and  until  there  has  been 
a  change  of  cii'cumstances  by  his  ha\ing  paid  over  the 
money  to  his  principal,  or  done  something  equivalent  to 
it "  (h).  Where  A.  sold  to  T.  a  bar  of  silver  received 
from  P.,  his  principal  at  Gibraltar,  and  owing  to  a  mis- 
calculation as  to  the  number  of  ounces  in  the  bar,  T. 
paid  A.  more  than  the  price  agreed  upon,  it  was  held 
that  T.  could  sue  A.  for  money  received,  it  being  ad- 
mitted, that  no  money  had  been  paid  by  the  defendant  to 
his  principal,  nor  any  other  thing  done  to  create  a  change 
of  circumstances  (i).      So  where  money  is  paid  by  mis- 

(/)  Paley,  Agency,  388;  Smith,  Master  and  Servant,  2nd  ed.,  227; 
Duke  of  Norfolk  v.  Worthy,  1  Camp.  337. 

(g)  Sadler  v.  Evans,  4  Burr.  1984 ;  Edden  v.  Read,  3  Camp.  339  ; 
conf.  SteplicnsY.  Badcock,  3  B.  &  Ad.  354  ;  Bamford  v.  ShiMleicorth,  11  A. 
&  E.  926. 

{h)  Cox  V.  Prentice,  2  M.  &  S.  344,  per  Ellenhorough,  C.  J. 

ii)  Ibid. 

s 


DEFENDANTS   IN   ACTIONS 


AND 
AGENT. 


PRINCIPAL  take  to  an  agent,  and  placed  by  liini  to  the  account  of  his 
principal  hut  not  indd  over,  an  action  will  lie  against  the 
agent  at  the  suit  of  the  person  pajdng  the  money ;  for 
the  mere  passing  such  money  in  account  without  any 
fresh  bills  accepted  or  further  sums  advanced  for  the 
principal  in  consequence  of  it,  is  not  equivalent  to  the 
pajonent  of  it  over  (k) . 

"  The  principle,  in  short,  of  law  is  clear,  that  if  money 
be  mispaid  to  an  agent  for  the  use  of  his  principal  and 
the  agent  has  paid  it  over,  he  is  not  liable  to  an  action 
by  the  person  who  mispaid  it,  because  it  is  just  that  one 
man  should  not  be  a  loser  by  the  mistake  of  another ; 
and  the  person  who  made  the  mistake  is  not  without 
redress,  but  has  his  remedy  over  against  the  principal. 
On  the  other  hand  it  is  just,  that,  as  the  agent  ought  not 
to  lose,  so  he  should  not  be  a  gainer  by  the  mistake ; 
and,  therefore,  if  after  the  payment  so  made  to  him,  and 
before  he  has  paid  the  money  over  to  his  principal,  the 
j)erson  corrects  the  mistake,  the  agent  cannot  afterwards 
pa}^  it  over  to  his  principal  without  making  himseK  liable 
to  the  real  owner  for  the  amount  "  {I).  It  is,  however, 
essential  in  order  to  fix  the  agent  with  liability,  that  he 
should  not  have  paid  the  money  over,  or  done  anything 
equivalent  to  paying  it  over  before  he  receives  notice 
not  to  pay  it  {in).  But  if  the  agent  knows  that  the 
person  paying  the  money  intends  to  dispute  his  right 
to  detain  it,  and  if  such  person  has  given  him  notice 
thereof,  and  the  agent  in  consequence  hastens  the  pay- 
ment over  to  his  prmcipal,  his  doing  so  is  a  species  of 
fraudulent  act  for  which  he  may  be  liable  to  the  person 
from  whom  the  money  is  received  (w). 

The  doctrine,  that  an  agent  is  not  liable  to  be  sued  for 
money  received  to  the  use  of  his  principal,  does  not  apply 
to  cases  where  the  agent  gets  the  money  into  his  hands 

(k)  Buller  v.  Harrison,  Cowp.  565. 
{I)  Ibid.,  per  Mansfield,  C.  J. 

(m)  nolland  v.  Russell,  1  B.  &  S.  424  ;  30  L.  J.  308,  Q.  B.  ;  4  B.  &  S, 
14  ;  32  L.  J.  297,  Q.  B.  (Ex.Cli.) 

{n)  Ibid.,  32  L.  J.  298,  Q.  B.  (Ex.  Ch.),  judgment  oi  Erie,  C.  J. 


!Money 
obtained 
by  means 
of  tort. 
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by  means  of  a  tortious  act,  whether  the  wrongful  act  was 
committed  by  the  orders  of  his  employer  or  not.  For  all 
jiersons  concerned  in  a  tort  are  principals  (o),  and  as  the 
party  injured  might  bring  an  action  against  the  servant 
for  damages  sustained  in  consequence  of  his  wrongful 
act,  so  he  may  waive  his  right  to  proceed  m  that  form  of 
action,  and  sue  for  the  money  received  by  the  wrong-doer. 
And  in  such  cases  it  is  no  defence  that  the  agent  has 
paid  over  the  money  received  to  his  principal.  "Where 
A.  by  the  direction  of  P.,  his  father,  who  claimed  to  be 
executor  of  T.'s  deceased  wife,  took  from  a  box  of  T.'s, 
money,  which  A.  asserted  to  belong  to  his  father,  and 
paid  it  over  to  him,  it  was  held,  that  A.,  though  he  acted 
as  an  agent,  was  liable  to  T.  in  an  action  for  money  re- 
ceived (j)),  smce  "the  defendant  was  a  wrong-doer  m  taking 
the  money,  and  would  have  been  liable  to  the  plaintiff  in 
tresj)ass.  The  plaintiff,  however,  waives  the  tort,  and 
sues  the  defendant  for  money  had  and  received ;  and 
the  defendant  cannot  relieve  himself  from  liability  by 
paying  over  the  money  to  another,  as  he  might  have  done 
had  the  original  taking  been  lawful.  This  cii'cumstance 
distinguishes  the  .  .  .  case  from  Stephens  v.  Badcock  (q), 
for  there  the  defendant  received  the  money  as  agent  for 
a  party  who  was  entitled  to  receive  it,  whereas  here  the 
receipt  was  altogether  wrongful,  and  it  must  be  taken 
with  all  its  consequences  "  (r). 

So  where  an  action  was  brought  agamst  the  governor 
of  a  prison  for  an  extortionate  charge  exacted  from  a 
prisoner,  it  was  held  no  defence  that  he  had  accounted  to 
the  proper  authorities  for  all  sums  received  on  account 
of  the  gaol  (s). 


PRINCIPAI, 

AND 

AGENT. 


Exception  8. — Where  an  agent  has  signed  certain  contracts  on   Contracts 
behalf  of  a  limited  company  without  using  the  word  "  limited." 


(o)  See  Chapter  XXV. 

(p)  Tiujman  v.  Ho2)kins,  i  M.  &  G.  389. 

{q)  3  B.  &  Ad.   354. 

(r)  Tugman  v.  Hojikins,  4  M.  &  G.  400- 

(s)  Miller  v.  Aris,  3  Esp.  231. 


-402,  judgment  of  Tindal,  C.  J. 


s  2 


signed  with- 
out word 

"  limited." 
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PRINCIPAL  The  Companies  Act,  1862,  contains  stringent  pro- 
AGENT.  visions  to  compel  limited  companies  (t)  and  their  officers 
to  use  the  word  "  limited,"  as  part  of  the  name  of  the 
comj)any  in  matters  relating  to  its  business  (u),  and  per- 
sons signing  or  authorising  the  signature  on  behalf  of  a 
limited  company  of  any  bill  of  exchange,  promissor}'  note, 
cheque,  or  order  for  money  or  goods,  in  which  the  word 
"limited"  is  not  used  as  dii-ected,  are  themselves  liable 
for  the  amount  unless  the  same  is  duly  paid  by  the  com- 
pany (v). 
Limitations       The   right   to    sue  either  the  j^rincipal  or  the  agent 

to  right  of     Q^    ^]jg   option    of    the    plaintiff    is    subject   to    certain 
election.  ...  ,,  .. 

limitations  intended  to  secure  justice  to  all  the  parties 
concerned. 

1st.  The  right  to  sue  either  the  principal  or  the 
agent,  is  a  right  of  choice. 

"  The  very  expression,  that  .  .  .  the  contractee  has 
an  election  to  sue  agent  or  principal,  supposes  that  he 
can  only  sue  one  of  them, — that  is  to  say,  to  judgment. 
For  it  may  be  that  an  action  brought  against  one  might 
be  discontinued,  and  fresh  proceedings  be  well  taken 
against  the  other  "  {ic). 

Hence  where  an  action  has  been  brought  against  the 
master  of  a  ship  and  prosecuted  to  judgment,  a  sepai'ate 
action  cannot  be  maintained  for  the  same  cause  of  action 
agamst  the  owner  {x). 

2ndly.  The  right  to  sue  either  the  principal  or  the 
agent  may  be  barred  by  cu'cumstances,  which  show  that 
its  exercise  would  work  injustice  to  the  party  sued. 

The  chief,  though  not,  perhaps,  the  onl}^  case  in  which 
the  creditor  loses  his  right  to  sue  the  principal,  is  where 
the  creditor  has  so  dealt  with  the  agent  as  to  jjlace  the 


{t)  See  Chapter  XIV.,  post. 

(u)  Companies  Act,  1862,  ss.  41,  42. 

(r)  Ibid.,  s.  42  ;  Penrose  v.  Martyr,  E.  B.  &  E.  499 ;  28  L.  J.  28,  Q.  B,; 
1  Lindley,  Partnership,  2nd  ed.,  389. 
.    (w)  Priestley  v.  Fernie,  34  L.  J.  175,  Ex.,  judgment  oi  Brcimwell,  B. 

(X)  II .id.,  172,  Ex.  ;  3  H.  &  C.  977. 
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principal  in  a  worse  situation  than  he  ought  to  be  principal 
in  (?/).  *'  Although  the  person  who  has  dealt  with  an  agent. 
agent  believing  him  to  be  a  principal,  may  elect  to  treat 
the  after-discovered  principal  as  having  contracted  with 
him  (z) ;  still,  if  the  principal,  following  the  ordinary 
course  of  business,  have,  after  Jiis  liability  to  the  contractor 
is  complete,  altered  the  state  of  his  accounts  with  the 
agent,  this  right  of  the  contractor  exists  subject  to  the 
state  of  those  accounts  "  (a).  Hence  it  has  been  laid 
down,  that  "  if  the  principal  has  paid  the  agent,  or  if 
the  state  of  the  accounts  between  the  agent  and  the 
principal  would  make  it  unjust  that  the  seller  should 
call  ujion  the  principal,  the  fact  of  payment  or  such  a 
state  of  accounts  would  be  an  answer  to  an  action 
brought  by  the  seller,  where  he  had  looked  to  the 
responsibility  of  the  agent "  (b) ;  and  the  law  on  the 
subject  has  thus  been  somewhat  more  precisely  summed 
up  by  Lord  EUenborough,  C,  J. : — "  A  person  selling 
goods  is  not  confined  to  the  credit  of  a  broker  who  buys 
them,  but  may  resort  to  the  principal  on  whose  account 
they  are  bought.  ...  If  he  lets  the  day  of  pajanent  go 
by  he  may  lead  the  principal  to  suppose  that  he  trusts 
solely  to  the  broker ;  and  if  in  this  case  the  price  of 
the  goods  has  been  paid  to  the  broker,  on  account  of 
the  deception,  the  princij)al  shall  be  discharged"  (c). 

In  order  to  deprive  the  creditor  of  his  right  of  action 
against  the  principal,  it  is  necessary  that  something  in 
the  com-se  of  proceeding  on  the  creditor's  own  part, 
should  have  placed  the  principal  in  a  worse  position  than 
he  otherwise  would  have  been  in ;  and  hence  mere  x>(^y- 
ment  by  the  principal  to  the  agent  of  the  money  to  be  paid 
to  the  creditor  does  not,  in  spite  of  the  expressions  used  in 
Thomson  v.  Davenport,  of  itself  discharge  the  i)rincipal 

(y)  See  Heald  v.  Kcnwortky,  10  Exch.  745,  judgment  of  Pollocl;  C.  B. 

(z)  See  pp.  256-257,  ante. 

(a)  Thonison  v.  Davenport,  2  Smith,  L.  C,  6th  ed.,  347,  notes. 

(&)  Ibid.,  335,  judgment  of  Baylcy,  J. 

(c)  Kymcr  v.  Suwcrcropp,  1  Camp.  112,  judgment  of  EUenborough,  C.  J. 
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from  liability'.  The  law  is  thus  kid  down  by  Parke,  B.  :— 
"  The  plea  simply  states  that  after  the  contract  was 
entered  into  between  the  plaintiffs  and  a  third  party,  the 
agent  of  the  defendant,  under  circumstances  which  ren- 
dered the  defendant  liable  ui)on  it,  the  latter  paid  the 
agent.  I  am  of  opinion  that  this  is  no  defence  to  the 
action.  There  are  no  doubt  cases  and  dicta  which  unless 
thej^  be  understood  with  some  qualification,  afford  ground 
for  the  position  taken  by  the  counsel  for  the  defendant" 
{sc,  that  the  mere  fact  of  payment  to  the  agent  dis- 
charged the  principal).  But  "  there  is  no  case  where 
the  plaintiff  has  been  precluded  from  recovering,  unless 
he  has  in  some  7cay  contributed  either  to  deceive  the 
defendant,  or  to  induce  him  to  alter  his  j^osition "  (d). 
It  is,  in  short,  necessary  in  order  to  exempt  the  prin- 
cipal from  being  sued,  that  something  must  occur  to 
make  it  unjust  to  call  upon  him  for  payment :  as,  for 
instance,  where  the  seller  tells  the  princij^al  that  he  will 
look  to  the  agent  for  payment,  and  the  principal  in  con- 
sequence pays  the  agent  (e).  The  same  principle  applies 
to  the  right  to  sue  the  agent.  Thus,  as  has  been 
ah'eady  pointed  out,  a  person  who  under  a  mistake  pays 
money  to  an  agent  for  a  principal,  cannot  recover  it  back 
from  the  former  after  he  has  paid  it  over  to  his  employer, 
since  it  would  be  unjust  then  to  sue  the  agent. 


Rule  54. 

Agent  who 
contracts 
without 
authority 
cannot  lie 
sued  on 
the  con- 
tract. 


Rule  54.  —  An  agent  who,  without  having 
authority,  enters  into  a  contract  on  behalf  of  a 
principal,  cannot  himself  be  sued  on  the  contixict ; 
but  Is  otherwise  liable. 

Where  a  person,  though  without  authority,  enters  into 
a  contract  professedly  as  agent  for  another  person,  he 


(d)  Ecalcl  Y.  Kenworthy,  10  Excli.  745,  746,  judgment  of  Parke,  B. 
(c)  Ibid.,  744,  per  Parke,  B. 
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cannot  be  sued  for  a  breach  of  the  contract.  **  I  think,"  principal 
says  Lord  Camphell,  C.  J.,  "  that  where  it  clearly  and 
expressly  appears  that  a  person  really  acting  as  agent, 
fauiy  contracts  as  such  agent  in  the  name  of  his 
jn-incipal,  and  professes  to  make  that  principal  Hable, 
the  agent  is  not  liable  to  be  sued  upon  the  contract.  He 
may  be  sued  so  as  to  make  him  liable  in  damages  for  the 
loss  sustained  by  the  person  with  whom  he  has  entered 
into  the  contract.  But  to  saj'  that  he  is  personall}'  liable 
upon  a  contract  which  he  really  makes  as  agent,  would 
be  to  make  a  contract  instead  of  construing  that  which 
the  parties  themselves  have  made  "  (/). 

Though  the  agent  cannot  be  sued  upon  the  contract, 
he  may  be  sued  so  as  to  make  him  liable  in  damages. 

If  he  has  fraudulently  represented  himself  to  have 
authority  he  is  liable  to  an  action  for  false  representa- 
tion (g),  and  whether  his  representation  be  fraudulent  or 
not,  he  can  be  sued  for  a  breach  of  tJie  imjdiecl  contract 
that  he  had  authority  to  contract  (h)  ;  for  * '  a  person  who 
induces  another  to  contract  with  him  as  the  agent  of  a 
third  party  by  an  unqualified  assertion  of  his  being 
authorised  to  act  as  such  agent,  is  answerable  to  the 
person  who  so  contracts  for  any  damages  sustained  by 
reason  of  the  assertion  of  authority  being  untrue.  This 
is  not  the  case  of  a  bai*e  mis-statement  'by  a  person  not 
bound  by  any  duty  to  give  information.  The  fact  that 
the  professed  agent  honestly  tliinks  that  he  has  authority 
atfects  the  moral  character  of  his  act ;  but  his  moral 
innocence,  so  far  as  the  person  whom  he  has  induced  to 
contract  is  concerned,  in  no  way  aids  such  person  or 
alleviates  the  inconvenience  and  damage  which  he  sus- 

(/)  Leivis  V.  Nicholson,  21  L.  J.  316,  Q.  B.,  judgment  of  Ca77ipbcU, 
C.  J.  ;  Jenkins  v.  Hutchinson,  13  Q.  B.  744  ;  18  L.  J.  274,  Q.  B.  ; 
Thomson  v.  Davenport,  2  Smith,  L.  C.,6th  ed.,  340—346;  Godwin  v. 
Francis,  L.  R.  5  C.  P.  295. 

(g)  Thomson  V.  Davenport,  2  Smith,  L.  C,  6th  ed.,  346. 

{h)  Ibid.  ;  Collen  v.  Wright,  7  E.  &  B.  301  ;  26  L.  J.  147,  Q.  B.  ; 
8  E.  &  B.  647  ;  27  L.  J.  215,  Q.  B.  (Ex.  Ch.)  ;  Randell  v.  Trimen, 
18  C.  B.  786  ;  25  L.  J.  307,  C.  P. ;  Spedding  v.  Nevell,  L.  R.  4  C.  P.  212.; 
Godicin  v.  Francis,  L.  R.  5,  C.  P.  295. 
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tains.  The  obligation  arising  in  such  a  case  is  well  ex- 
pressed by  sajdng  that  a  person,  professing  to  contract 
as  agent  for  another,  impliedly,  if  not  expressly,  under- 
takes to  or  promises  the  person  who  enters  into  such 
contract,  upon  the  faith  of  the  professed  agent  being  duly 
authorised,  that  the  authority  which  he  ^jrofesses  to  have 
does  in  point  of  fact  exist  "  (i). 

A.  fraudulentl}^  represents  to  T.  that  he  has  authority 
to  contract  for  P.  with  intent  to  deceive.  A.,  when  he 
has  no  authority  from  P.  and  knows  it,  nevertheless 
makes  a  contract  with  T.  as  having  such  authority. 
A.,  though  not  having  in  fact  any  authority  to  contract 
as  agent  of  P.  with  T.,  yet  does  so  under  the  bond  fide 
belief  that  he  has  authority,  e.g.,  from  having  received 
a  forged  power  of  attorney.  T.  can,  in  the  first  and 
second  of  these  cases,  sue  A.  for  false  representation, 
and  in  all  of  them  for  a  breach  of  the  implied  contract, 
that  he  has  authority  to  contract  as  agent  of  P.  {k). 

It  would  appear  that  if  one  person  without  authority 
accepts  bills  on  behalf  of  himself  and  others,  he  is  liable 
in  an  action  on  the  bill. 

Hence  where  A.,  without  authority,  accepted  a  bill  for 
a  company  or  partnership  of  which  he  was  a  member,  in 
the  following  terms,  "A.  accepted  jper  proc.  P.  and  C. 
Mining  Company;"  it  was  held  that  he  was  personally 
liable  {I). 

Exception. — Where  the  authority  of  an  agent  has  without  his 
knowledge  expired  at  the  time  of  his  making  the  contracts. 

If  an  agent  has  received  authority  to  contract  for  his 
principal,  and  the  authority  has  expii-ed  by  the  death  of 
the  principal  without  the  knowledge  of  the  agent,  and  the 
agent,  though  his  authority  has  expired,  beheves  himself 
to  have,  and  contracts  as  having  authority,  he  is  not  liable 
to  an  action. 


(i)  Collcn  V.  Wright,  8  E.  &  B.  657,  658,  judgment  of  Willcs,  J. 
{k)  Tlwmson  v.  Davenport,  2  Smith,  L.  C,  6th  ed.,  327. 
{I)  Nicholls  V.  Diamond,  23  L.  J.  1,  Ex.  ;  9  Exch.  154  ;  Owen  v.  Van 
Uster,  20  L.  J,  61,  C.  P.  ;  10  C.  B.  318. 
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A  wife,  during  the  absence  of  lier  husband  abroad,  principal 
contracted  as  his  agent  for  goods  to  be  supplied  for  her  ; 
it  was  hekl  that  she  was  not  liable  for  the  price  of  goods 
supplied  after  his  death,  and  before  information  of  it 
reached  her  (m).  "  All  the  cases  in  which  the  agent 
has  been  held  personally  responsible  will  be  foimd  to 
arrange  themselves  under  one  or  other  of  these  tlu'ee 
classes.  ...  It  will  be  found  that  he  has  either  been 
guilty  of  some  fraud,  has  made  some  statement  which 
he  knew  to  be  false,  or  has  stated  as  true  what  he  did 
not  know  to  be  true,  omitting  at  the  same  time  to  give 
such  information  to  the  other  contracting  party,  as 
would  enable  him,  equally  with  himself  to  judge  of  the 

authority  under  which    he    jn-oposed    to    act 

Here  the  agent  had  in  fact  full  authority  to  contract, 
and  did  contract  in  the  name  of  the  principal.  .  .  .  The 
continuance  of  the  Kfe  of  the  principal  .  .  .  was  a  fact 
equally  within  the  Imowledge  of  both  contracting  parties. 
If  then  the  true  principle  derivable  from  the  cases,  is 
that  there  must  be  some  wrong  or  omission  of  riglit  on 
the  part  of  the  agent  in  order  to  make  him  j)ersonally 
liable  on  a  contract  made  in  the  name  of  his  principal, 
it  will  follow  that  the  agent  is  not  responsible  in  such 
a  case  as  the  present "  (n).  Though  the  agent  in  this 
case  was  a  married  woman,  the  judgment  "  is  founded 
on  general  principles  applicable  to  all  agents  "  (o). 

(m)  Smout  V.  Ilhcry,  10  M.  &  W.  1  ;  12  L.  J.  357,  Ex.     Compare  Blades 
V.  Free,  9  B.  &  C.  167.     See  Chapter  XVI. 

{n)  Smout  V.  Ilbery,  10  M.  &  W.  10,  11,  per  Curiam, 
(o)  Ibid. 


CHAPTER  XIII. 


PARTNERS. 

Rule  55. 
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PARTNERS  AND  UNINCORPORATED  COMPANIES. 

Rule  55. — A  firm  or  unincorporated  company 
cannot  be  sued  in  its  name  as  a  firm  or  as  a  com- 
pany, but  must  be  sued  in  the  names  of  the  indi- 
vidual partners  or  members  composing  the  firm  or 
company  (a). 


Rule  56. 

All  part- 
ners by 
whom 
contract 
must  be 
joined  in 
action 
upon  it. 


Rule  56.— -All  persons  who  are  partners  in  a 
firm,  or  members  of  an  unincorporated  company,  at 
the  time  when  a  contract  is  made  by  or  on 
behalf  of  the  firm  or  company,  should  be  joined  in 
an  action  for  the  breach  of  it  (6). 

Where  partners  contract  jointly,  either  in  their  indivi- 
dual names,  X.,  Y.,  and  Z.,  or  in  the  name  of  the  finn, 
M.  and  Co.,  they  must  all  be  sued  in  an  action  on  the 
contract.  A  contract,  further,  made  by  one  partner  on 
behalf  of  the  firm  is  generally  to  be  held  a  contract 
by  the  firm  ;  for  each  partner  is,  ivithin  the  scope  of  the 
^partnership  business,  an  agent  for  his  co-partners,  and  has 
authority  for  and  on  behalf  of  all  of  them  to  make  such 


{a)  For  an  explanation  of  this  rule,  see  p.  148,  ante.  What  is  there 
said  as  to  actions  by,  applies,  mutatis  viutandis,  to  actions  against, 
partners. 

{b)  See  Rules  13  and  21. 
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contracts  as  are  necessary,  proper,  and  customary  in  the    partners, 
course  of  their  business  (c). 

"  The  liability  of  one  partner  for  the  acts  of  his  co- 
partner is,  in  truth,  the  liability  of  a  principal  for  the 
acts  of  his  agent.  When  two  or  more  persons  are  en- 
gaged as  partners  in  an  ordinary  trade,  each  of  them  has 
an  implied  authority  from  the  others  to  bind  all  by  con- 
tracts entered  into  according  to  the  usual  course  of  busi- 
ness in  that  trade.  Every  partner  in  trade  is,  for  the 
ordinary  purposes  of  the  trade,  the  agent  of  his  co- 
partners, and  all  are,  therefore,  liable  for  the  ordinary 
trade  contracts  of  the  others.  Partners  may  stipulate 
among  themselves  that  some  one  of  them  only  shall  enter 
into  particular  contracts,  or  into  any  contracts,  or  that, 
as  to  certain  of  their  contracts,  none  shall  be  liable 
except  those  by  whom  they  are  actually  made ;  but  with 
such  private  arrangements,  third  persons  dealing  with 
the  firm  without  notice  have  no  concern.  The  jmblic 
have  a  right  to  assume  that  every  partner  has  authority 
from  his  co-partner  to  bind  the  whole  firm  in  contracts 
made  according  to  the  ordinary  usages  of  trade"  (d). 
The  partnership,  therefore,  X.,  Y.,  and  Z.,  are  bound 
by,  and  should  be  sued  on,  any  contract  made  by  X.  on 
then'  behalf,  provided  it  be  one  within  the  scope  of  his 
authority  as  a  partner  (e). 


(c)  Harrison  v.  JacTcsm,  7  T.  E.  207,  210  ;  Leake,  Contracts,  277  ; 
Cox  V.  Hickman,  8  H,  L.  C.  268,  279  ;  30  L.  J.  125,  C.  P. 

(d )  Cox  V.  Hickman,  8  H.  L.  C.  304,  judgment  of  Lord  Cranwortli. 
Compare  the  judgment  of  the  Coiirt  iu  Hawkcn  v.  Bourne,  8  M.  &  W.  703, 
710. 

(e)  In  determining  whether  a  given  transaction  is  within  the  limit  of 
X.'s  authority,  the  following  distinction  should  be  borne  in  mind  : — 

Certain  contracts  are  privvd  facie  within  the  authority  of  the  member 
of  an  ordinary  finn.  Thus  a  partner  may,  as  such,  in  general,  draw, 
accept,  or  indorse  bills  of  exchange  iu  the  name  of  the  firm  {Harrison  v. 
Jackson,  7  T.  R.  207,  210  ;  Norton  v.  Seymour,  3  C.  B.  792 ;  Carter  v. 
Whalley,  1  B.  &  Ad.  11  ;  Stejihens  v,  Reijnolds,  5  H.  &  N.  513  ;  29  L.  J. 
278,  Ex). 

There  are  other  contracts  which  a  partner,  as  such,  has  no  power  to  enter 
into  on  behalf  of  the  firm.     Thus  a  partner  cannot  execute  a  deed  without 
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The  rule  is  modified  by  the  existence  of  dormant  and 
nominal  partners. 

A  dormant  partner  (/)  always  may  be  joined  in  an 
action  against  the  firm  (/).  Thus,  if  X.  and  Y.  are 
ostensible  partners,  and  Z.  a  dormant  partner,  an  action 
may  always  be  brought  against  X.,  Y.,  and  Z.,  even  by  a 
person  who,  at  the  time  he  entered  into  the  contract  sued 
upon,  did  not  know  of  Z.'s  existence  ;  for  persons  who 
deal  with  the  firm  are  "  entitled  to  hold  all  who  are  part- 
ners bound  by  the  prima  facie  authority  conferred  on  the 
manager,  and  that  equally,  whether  the  persons  sought  to 
be  charged  were  persons  to  whom  the  creditors  gave 
credit,  or  dormant  partners,  of  whose  existence  they  were 
unaware.  I  think  the  justice  of  this  rule,  as  applicable 
to  dormant  partners,  very  questionable  ;  but  I  do  not 
think  it  open  to  question  that  it  is  the  rule  of  law  "(g). 

When,  therefore,  it  is  intended  to  sue  a  person  as  a 
dormant  partner,  what  is  to  be  considered  is  not  whether 
credit  was  given  to  him,  but  whether,  as  a  matter  of  fact, 
he  was  a  partner  at  the  time  the  contract  was  entered 
into.  His  liability  depends,  not  upon  liis  having  shared 
in  the  profits,  but  upon  the  business  having  been  carried 
on  on  his  behalf,  i.  <?.,  upon  his  having  stood  in  the 
position  as  principal  towards  the  other  partners. 

A  dormant  partner  never  need  be  joined  where  the 
other  partner  or  partners  have  led  the  plaintiff  to  sup- 
pose that  he   or  they  alone  constitute  the  firm  (/<).     If, 


an  autliority  under  seal  to  do  so  {Harrison  v.  Jackson,  7  T.  R.  207),  and 
the  power  of  a  partner  to  bind  his  firm  depends  to  a  great  extent  upon  the 
nature  of  the  partnership  business.  As  a  partner,  in  short,  occupies  the 
position  of  an  agent,  the  extent  of  his  authority  to  bind  his  principal  (the 
firm),  will  be  found  to  be  partly  a  question  of  law,  and  partly  a  question 
of  fact.  He  has,  speaking  generally,  that  authority  which  a  person  dealing 
with  the  firm  would,  under  the  whole  circumstances  of  the  case,  be  justified 
in  supposing  him  to  possess. 

(/)  See  p.  151,  ante. 

(g)  Cox  V.  Hickman,  8  H.  L.  C.  278,  opinion  of  Blackburn,  J.  ;  Ibid., 
312,  313,  judgment  of  Lord  Wensleydalc. 

{h)  1  Lindley,  Partnersliip,  2nd  ed.,  485,  486;  Bonfidd  v.  Smith,  12 
M.  &  W.  405  ;'l3  L.  J.  105,  Ex.;  Dc  Mantort  v.  Saunders,  1  B.  &Ad.  398. 
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for  example,  a  person  carries  on  a  business  in  his  own    partners. 

name,  e.g.,  as  X.,  a  plaintiff  cannot  be  compelled  in  an 

action  against  him  to  join  a  dormant  partner,  Y.  (i).     At 

the  same  time,  the  person  who  deals  with  a  finn,  e.  g., 

X.  and  Co.,  cannot  treat  X.  (supposing  the  firm  in  reality 

to  consist  of  X.  and  Y.)  as  solely  hable,  simply  because 

the  creditor  supposed  that  X.  teas  the  only  'person  in  the 

firm. 

"  If  a  party  contracting  with  another  delivers  an  in- 
voice made  out  to  a  firm,  and  nothing  is  said  as  to  the 
parties  composing  the  firm,  and  he  afterwards  brmgs  an 
action  against  the  mdividual,  he  takes  his  chance  of  that 
individual  being  the  only  person  in  the  firm.  If,  indeed, 
the  party  represents  himself  as  the  only  person  com- 
posmg  the  firm,  an  action  may  be  brought  against  him 
alone  ;  or  if,  on  bemg  asked  who  are  his  partners,  he 
refuses  to  give  any  information,  that  may  be  evidence  for 
the  jmy,  whether  he  did  not  hold  himself  out  as  solely 
liable.  But  a  party  cannot  succeed  against  one  of  seve- 
ral partners,  because  he  supposes  him  to  be  alone  liable. 
It  ought  to  be  shown  in  point  of  fact,  either  that  the 
defendant  is  solely  liable,  or  that  he  represented  himself 
to  be  so.  In  the  present  case,  as  the  plaintiff  knew  that 
(X.)  and  Co.  constituted  a  firm,  it  was  his  duty  to  be 
satisfied  as  to  the  parties  of  whom  the  fkni  consisted  "  (k). 

A  nominal  partner  (l)  always  maij  be  joined  in  an  action  A  nominal 
against  the  firm  brought  by  a  person  to  whom  he  holds  P^^^^^- 
himself  out,  or,  rather,  suffers  himself  to  appear,  as  a 
partner.     A  person,  therefore,  who  holds  himself  out  to 
the  world,  i.  e.,  to  every  one  dealing  with  the  firm,  as  a 
partner,  can  always  be  sued. 

(i)  MuUett  V.  Hook,  1  M.  &  M.  88. 

{k)  Bonjield  v.  Smith,  13  L.  J.  106,  Ex.,  judgment  of  Lord  Ahingcr, 
C.  B. 

It  is  otherwise,  if  the  ostensible  partners  hold  themselves  out  as  being 
the  only  members  of  the  firm.  When  they  have  done  this,  they  cannot 
insist  upon  the  plaintiff  joining  the  dormant  partners  as  co-defendants 
{De  Mantort  v.  Saunders,  1  B.  &  Ad.  398). 

[I)  See  p.  151,  ante. 
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But  where  the  nominal  partner  has  never  been  known 
as  such  to  a  i^articuhir  person,  it  woukl  rather  appear  (w) 
that  such  person  cannot  join  him  in  an  action  against  the 
firm,  for  "  the  rule  which  imposes  on  a  nominal  partner 
the  responsibilities  of  a  real  one  is  framed  in  order  to 
prevent  those  persons  from  being  defrauded  or  deceived 
who  may  deal  -svith  the  firm.  But  where  the  person  deal- 
ing with  the  firm,  has  never  heard  of  him  as  a  com- 
ponent part  of  it,  that  reason  no  longer  applies  "  («). 
A  j)laintiff's  right  to  sue  a  nominal  partner  depends 
upon  its  being  proved  "that  the  defendant  held  himself 
out,  not  to  the  ivoiid,  for  that  is  a  loose  expression,  but 
to  the  'plaintiff  himself,  or  under  such  circumstances  of 
publicit}'  as  to  satisfy  a  jury  that  the  plamtiff  knew  of  it, 
and  believed  him  to  be  a  partner  "  (o).  The  rule  as  to  a 
nominal  partner's  liabihty  to  be  sued  may,  if  this  view 
of  his  position  be  correct,  be  thus  summed  up.  He 
is  simply  an  apparent  partner,  and  ma}^  be  sued  by  any 
person  to  whom  he  appears  to  be  a  partner,  but  cannot 
be  sued  by  any  person  to  whom  he  has  not  appeared 
to  be  a  partner. 

A  partner,  or  member  of  an  unincorporated  company, 
cannot  be  sued  on  a  contract  made  before  he  joined  the 
firm  or  company,  since  he  was  not  one  of  the  persons  by 
whom  the  contract  was  made.  If,  indeed,  Z.  joins  the 
fii'm  of  X.  and  Y.,  it  may  sometimes  be  the  result  of 
transactions  between  the  firm  and  its  creditors  that  the 
latter  are  to  look  for  payment  of  theii"  debts,  not  to 
the  old  firm,  X.  and  Y.,  by  whom  they  were  contracted, 
but  to  the  new  firm,   X.,  Y.,  and  Z.     But  in  this  case. 


(m)  See  contra  Young  v.  Axtell,  cited  Waurjli  v.  Carver,  1  Smith,  L.  C, 
6th  ed.,  846,  where  it  is  stated  by  Lord  Mansfield,  "that  as  the  defendant 
had  suffered  her  name  to  be  used  in  the  business,  and  held  herself  out  as  a 
partner,  she  was  certainly  liable,  though  the  plaintifi'  did  not  at  her  time 
of  dealing  know  that  she  was  a  partner,  or  that  her  name  was  used"  (Ibid., 
847). 

(n)   Waughy.  Carver,  1  Smith,  L.  C,  6th  ed.,  860. 

(o)  Dickenson  v.  VaJpy,  10  B.  &  C.  140,  per  Parke,  J.  ;  and  compare 
Shott  V.  Strcatficld,  1  M.  &  Rob.  9  ;  Aldcrson  v.  PoiKs,  1  Camp.  404. 
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Z.  is  in  effect  liable,  not  on  the  original  contract  made    partners. 
before  he  joined  the  firm,  but  on  a  new  contract  made 
by  him  and  his  partners  ( j)). 

A  retired  partner,  or  member   of  an  unincorporated  Partner  to 
company,  may  be  sued  on  any  contract  made  whilst  he  ^®  ™^^ 

i-       •> '         J  -J  on  con- 

was  a  partner  of  the  firm,  or  member  of  the  comj^any.  tracts  made 

If,  that  is  to  say,  a  contract  is  made  by  the  firm  of  X.,  n^gJuber 

Y.,  and  Z.,  Z.,  though  he  retires  from  the  firm,  remains  of  firm. 

liable  on  his  contract  (5). 

Exception. — One  partner  must  or  may  be  sued  alone  on  contracts    r-       /  • 

made  by  bim  on  bebaK  of  tbe  fii-m,  in  tbe  same  cases  in  wbicb  an        

agent  must  or  may  be  sued  on  contracts  made  by  bim  on  bebalf  of  Partner  to 

bis  principal  (r).  f  ^^^^\ 

^  1       \  y  alone  where 

Each  partner  is  an  agent  of  his  co-partners  within  the  ?°®°*  f^^^^ 
scope  of  the  partnership  business.  Hence  he  must  be  principal. 
sued  alone  on  contracts  made  by  the  firm  (his  principals) 
in  cases  in  which  an  action  must  be  brought  against  an 
agent,  e.  g.,  when  he  has  contracted  by  deed  in  his  own 
name  (s)  ;  and  he  may  be  sued  alone  in  the  cases  in 
which  an  agent  may  be  sued,  instead  of  his  principal, 
e.g.,  when  he  has  contracted '(not  under  deed)  on  behalf 
of  the  firm  but  in  his  own  name  {t). 

Set-off. — Debts  due  to  one  partner,  X.,  cannot  be  set  off  Set-ofl. 
against  debts  due  from  the  firm,  X.,  Y.,  and  Z. ;  nor  can 

{jj)  Compare  pp.  152,  153,  ante. 

{q)  A  partner's  liability  may  continue  to  exist  after  he  has  actually 
retired  from  the  firm,  if  notice  has  not  been  given  of  his  retirement. 
{Newsovie  v.  Coles,  3  Camp.  621.)  Publication  in  the  Gazette  is  a  sufficient 
notice  to  all  who  have  not  had  dealings  with  the  partnership  before  the 
change,  but  partners  remain  liable  for  the  acts  of  one  another  to  all 
persons  who  have  had  dealings  with  the  firm,  until  such  persons  receive 
particular  notice  of  the  dissolution  of  partnership.  {Farrer  v.  Bejftime,  1 
C.  &  K.  580.) 

(r)  See  p.  153,  ante. 

(s)  Rule  53,  Exception  1.  See  further  Eastwood  v.  Bain,  5  H.  &  N. 
738  ;  28  L.  J.  74,  Ex.  ;  Bottovileij  y.  Nuttall,  5  C.  B.,  K  S.,  122;  28 
L.  J.  110,  C.  P. ;  Byles  on  BUls,  8th  ed.,  34  ;  1  Lindley,  Partnership,  " 
2nd  ed.,  344.  In  one  exceptional  case  partners  may  be  liable  on  a  bill 
to  which  they  are  not  parties.  This  is  where  a  bill  is  drawn  upon  a 
firm,  and  accepted  by  one  partner  in  his  own  name  only, 

(/)  Rule  53,  Exception  5. 
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PARTNERS,  debts  due  to  the  firm,  X.,  Y.,  and  Z.,  be  set  off  against 
debts  due  from  one  partner,  X.  (it). 

This  principle  is  subject  to  the  following  exception. 

Where  one  partner  is  or  has  become  {e.g.,  by  the  death 
of  his  co-partners)  the  only  person  who  can  be  sued  for 
a  debt  due  from  the  firm,  he  may  set  off  a  debt  due  to 
himself  individually  (v) ;  and  it  would  seem  that  he  can, 
in  the  like  case,  in  an  action  for  a  debt  due  from  him 
individually,  set  off  a  debt  due  to  him  as  representmg  the 
firm,  e.g.,  as  surviving  partner  (x). 

An  action  for  a  debt  due  from  a  firm  is  sometimes,  in 
order  to  avoid  a  set-off,  brought  against  one  of  several 
partners  only.  His  remedy  is  to  plead  the  non-joinder 
of  his  co-partners  in  abatement.  But  if  X.,  the  partner 
sued,  is  for  any  reason  unable  to  plead  the  non-joinder 
of  his  co-partners,  Y.  and  Z.,  he  cannot,  it  would  seem, 
take  any  advantage  in  the  way  of  set-off  of  debts  due 
from  the  plaintiff  to  the  firm,  X.,  Y.,  and  Z.  (y). 


Rule  57. 

Person  to 
be  sued  on 
a  bank- 
ruptcy of 
partners. 


Rule  57. — Actions  on  contracts  made  by  a  firm  ; 

1.  cannot  on  the  bankruptcy  of  the  firm  be 
brought  either  against  the  Trustee,  or,  (as  a  general 
rule),  against  the  individual  partners. 

2.  must  on  the  bankruptcy  of  one  or  more  part- 
ners be  brought  against  the  solvent  partner  or 
partners  (z). 

There  is  no  remedy  by  action  against  a  Trustee  in 


(m)  See  pp.  154,  155,  ante. 

(v)  Fletcher  v.  Byche,  2  T.  R.  52. 

(x)  See  Slipxier  v.  Sidstone,  5  T.  R.  493  ;  Golding  v.  VaugJian,  2  Chit. 
436.     Compare  pp.  154,  155,  a7ite. 

(y)  Stackwoodv.  Dunn,  3  Q.  B.  823;  1  Lindley,  Partnership,  2nd  ed., 
520. 

(z)  1  Lindley,  Partnership,  2nd  ed.,  494.  Contrast  with  this,  Rule  23. 
See  Chapter  XVII. 
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respect  of  tlie  bankrupt  whom  he  represents  (a).      The    partners. 

remedy  is  by  proof  against  the  bankrupt's  estate,  or  by 

an  action  against  him  if  his  order  of  discharge  is  no  bar 

to  the  chxim.     When,  therefore,  it  is  desired  to  recover 

a  debt  or  damages  for  breach   of  contract,   due  from  a 

firm  of  which  all  the  partners  are  bankrupt,  an  action  is 

not  the  remedy,  unless  the  partners  have   not  obtained 

theii'  discharge,  or  unless  the  claim  is  one  which  cannot 

be  proved  in  bankruptcy  (b). 

If,  however,  one  or  more  only  of  the  partners  are 
bankrupt  the  solvent  partners  may  be  sued  (c),  and  they 
may  and  should  be  sued  alone  if  the  bankrupt  partners 
are  discharged  from  the  claim,  and  jointly  with  them  if 
they  are  not  (d).  Thus,  if  the  firm  of  X.,  Y.,  and  Z.  are 
bankrupt  no  action  can  be  brought  against  their  Trustee, 
nor,  if  X.,  Y.,  and  Z.  have  obtamed  theii'  order  of  dis- 
charge and  the  claim  be  one  that  is  proveable  (e),  can 
any  action  be  brought  against  them.  But  if  X.,  Y.,  and  Z. 
have  not  obtained  their  discharge,  or  if  the  claim  be  not  one 
to  which  bankruptcy  is  a  bar,  they  are  liable  to  be  sued. 

Suppose  again,  that  X.  be  made  a  bankrupt,  Y.  and  Z. 
are  still  liable  to  be  sued.  If  X.  is  discharged  from  the 
debt,  Y.  and  Z.  must  be  sued  without  him,  and  if  he  is 
not  they  must  be  sued  jointly  with  him(/). 

Unincorporated  ComjMnies.    Winding  up. — The  general  Unincorpo- 
rule  cannot  be  applied  without  modification  to  unincorpo-  panics. 
rated  companies.     The  affairs  of  such  companies,  when  Winding 
insolvent,  are   generally  settled  by  the   company  being 
wound  up  {(j). 

{a)  1  Lindley,  ravtnership,  2nded.,  495. 

(b)  See  Chapter  XVII.  as  to  the  claims  which  are  proveable,  and  which 
therefore  are  barred  by  bankruptcy,  and  Bankruptcy  Act,  1869,  s.  48. 

(c)  Hawkins  v.  Ramsbottom,  6  Taunt.  178. 
{d)  Bovill  V.  Wood,  2  M.   &  S.   23 ;  Moravia  v.  Glasse,  Ibid.,  444  ;  3  & 

4  Will.  IV.  c.  42,  s.  9  ;   Bankruptcy  Act,  1869,  s.  50. 

(c)  Chapter  XVII.,  j)ost. 

(/)  1  Lindley,  Partnership,  2nd  ed.,  694  ;  BuUeu,  Pleadings,  3rd  ed., 
505,  506,  n.  {a).     See  as  to  set-off  in  bankruptcy,  pp.  99—101,  ante. 

(g)  See  1  Lindley,  Partnership,  2nd  ed.,  166 ;  2  Ibid.,  1219,  1258,  1259. 
Compare  p.  280,  2'ost, 


up. 
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On  a  petition  for  -winding-up  being  presented  actions 
against  such  companies  can  be  stayed,  and  after  the  order 
for  windmg  up,  cannot  be  brought  without  leave  of  the 
Court  (/i). 

When  an  imincorporated  company  is  registered,  those 
persons  only  become  members  of  the  incorporated  com- 
pany who  are  members  of  the  unmcoi*porated  company  at 
the  time  of  registration,  consequently  the  liabilities  of 
j)ersons  who  were  once  members  of  the  unincoi-porated 
company,  but  had  ceased  to  be  so  before  the  time  of  its 
registration,  are  unaffected  by  the  incorporation  of  the 
comijan}^  and  can  therefore,  sup2)osing  the  comj)any  to 
be  registered  and  then  wound  up,  be  enforced  at  law  just 
as  if  the  company  had  never  been  registered  or  ordered 
to  be  woimd  up  (i). 

Companies  empowered  to  sue,  dc.  —  The  fact  that  a 
company  has  stopped  pajTiient  does  not  prevent  its  sumg 
and  being  sued  by  its  public  ofl&cer  (A),  and  the  banki-uptcy 
of  a  pubUc  officer  does  not  prevent  his  being  sued  as 
such,  that  is,  the  plea  of  the  bankruptcy  of  a  j^erson  sued 
as  a  pubHc  officer,  will  not  be  allowed  to  stand  if  the 
plaintiff  will  give  an  undertaking  not  to  issue  execution 
against  the  property  of  the  defendant  himseK  (Z), 


EuLE^s.  Rule  58. — On  the  death  of  a  partner,  the  sur- 

on  death  viving  partners,  and  ultimately  the  last  survivor  or 

of  partner  ■■  ,                                  . 

survivor  lus  representative,  must  be  sued  on  contracts  made 

must  be  •tip          /      \ 

sued.  With  the  nrm  \m). 


X.,  Y,,  and  Z.  are  partners ;   Z.  dies  ;  an  action  on 


any 


(h)  See  pp.  280—282,  j^st. 

(i)  1  Lindley,  Partnership,  2ud  ed.,  1259  ;  Zaiiyon  v.  Smith,  3  B.  &  S, 
938  ;  32  L.  J.  212,  Q.  B. 

(k)  DavicUon  v.  Cooper,  11  M.  &  "W.  778. 

(0  Steward  v.  Dunn,  11  M.  &  W.  63  ;  Wood  v.  Marslon,  7  D.  P.  C. 
865  ;  1  Lindlej',  Partnership,  2nd  ed.,  501,  503. 

(to)  Compare  Piule  24. 


ON   CONTRACT.  275 

contract  made  by  the  firm,  i.  e.,  by  X.,  Y.,  and  Z.,  must  be    PARTNEns. 
brought  against  X.  and  Y.     The  same  rule  appears  to   ' 
hold   good   with   regard   to    unincorporated   companies, 
supposing  they  are   not   empowered   to   sue   by  public 
officer  {n). 

(n)  See  Riile  52. 
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CORPORATIONS   AND   INCORPORATED   BODIES. 

Rule  59. — A  corporation  or  incorporated  body 
must  be  sued  in  its  corporate  name. 

A  corporation  or  incorporated  body  must  be  sued  in 
its  corporate  name,  for  the  same  reason  for  wliich  it  must 
sue  in  its  corporate  name,  viz.,  that  a  corporation  is  a 
body  distinct  from  the  members  who  compose  it  (a).  It 
does  not,  however,  follow  from  this  fact,  that  the  mem- 
bers of  a  corporation,  or  shareholders  in  a  company,  may 
not  be  to  a  greater  or  less  degree  Hable  to  satisfy  with 
their  own  propeii;}'  the  obhgations  of  the  corporate  body 
to  which  they  belong.  The  members,  it  is  true,  of  a 
regular  corporation,  e.  g.,  the  mayor  and  aldermen  of  a 
borough,  are  not  personally  liable  for  the  debts  or  obli- 
gations of  the  borough ;  and  persons  who  contract  with 
such  a  corporation  must  look  to  its  corporate  funds  ex- 
clusively. But  the  members  of  a  company  are,  as  a 
general  rule,  to  a  greater  or  less  degree  liable  in  their 
individual  capacities  for  the  obligations  (e.  g.,  contracts) 
incurred  by  the  company  (&). 

{a)  See  Rule  25. 

(b)  The  liability,  for  example,  of  a  shareholder  in  a  company  under 
7  Will.  IV.  &  1  Vict.  c.  73,  or  in  a  company  empowered  by  statute  to 
sue,  &c.,  depends  iipon  the  terms  of  the  charter,  letters  patent,  or  statute, 
under  wliich  the  particular  company  is  constituted.  The  liability  of 
members  again  of  companies  within  the  Companies  Clauses  Consolida- 
tion Act  (8  &  9  Vict.  c.  16,  s.  36)  extends  to  the  amount  of  their  unpaid- 
up  shares.  Shareholders  in  banking  companies  within  7  Geo.  IV.,  c.  46, 
are  liable  to  the  full  extent  of  their  individual  property ;  whilst  partners  in 
companies  within  the  Companies  Act,  1862,  incur  a  limited  or  an  unlimited 
liability,  according  to  the  terms  on  which  the  company  is  registered.  See 
1  Lindley,  Partnership,  2nd  ed.,  388,  389. 
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In  one  case  a  member  of  a  corporate  body  is  liable  to     corpora- 

be  directly  sued  at   latv  for   the   debts   of  the   corpora-   '— 

tion.     This  case  arises  under  the  Companies  Act,  1862,  l°dmchiai 

•■•  '  '    member 

S.  48  : —  liable  to 

*'  If  any  company  under  this  act  carries  on  business  ^^j^l^j. 

when  the  number  of  its  members  is  less  than  seven  for  Companies 
.    ,      p     .  ^        p         ■,  ,        T        1  -A.ct,  1862, 

a  i^eriod  ot  six  months  alter  the  number  has  been  so  s.  48. 

reduced,  every  person  who  is  a  member  of  such  company 
during  the  time  that  it  so  carries  on  business  after  such 
period  of  six  months,  and  is  cognizant  of  the  fact  that  it 
is  so  carrying  on  business  with  fewer  than  seven  mem- 
bers, shall  be  severally  liable  for  the  pa^nnent  of  the 
Avhole  debts  of  the  company  contracted  during  such  time, 
and  may  be  sued  for  the  same,  without  the  joinder  in  the 
action  or  suit  of  any  other  member." 

In  order  to  make  a  person  individually  liable  under 
this  section,  it  is  necessary  that,  fii'st,  the  company 
should  carry  on  business  with  less  than  seven  members 
for  a  period  of  six  months ;  secondly,  the  person  made 
liable  should  be  a  member  dm-ing  the  time  that  the  busi- 
ness is  so  carried  on ;  and,  thiixU}^,  he  should  be  cogni- 
zant of  the  business  being  so  carried  on. 


EuLE  60. — 'A  corporation   or  incorporated  body    Rule  go. 

cannot  be  sued  on  a  contract  not  under  seal(c).  Corpora- 

tion cannot 
be  sued  on  contract  not  under  seal. 

Exception  1. — WHere  a  coiporation  contracts  concerning  matters   Exceptions. 

necessarily  incidental  to  the  purposes  or  business  of  the  corpora-        

..,-,.  Contract 

tion(c?).  ^     ^  on  matters 

incidental  to  business. 

Exception  2. — "WTiere  the  contract  relates  to  matters  of  trivial   Contract 

importance,  or  of  constant  recurrence  (e).  relating  to 

trivial 

(c)  See  Rule  26.  '^"**^^- 

(d)  Ibid.,  Exception  1. 

(e)  Ibid.,  Exception  2.  It  should  be  noticed,  that  as  regards  actions 
against  corporations,  there  is  no  exception  corresponding  to  Kule  26, 
Exception  3. 
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Exception  3. — In  some  cases  of  an  implied  contract  (/). 

A  coi'poration  may  in  some  instances  sue  on  a  contract 
implied  by  law,  though  no  agreement  under  seal  exists 
as  a  basis  of  the  action.  Thus  a  corporation  may  appa- 
rently be  sued  for  use  and  occupation  (^),  for  money  had 
and  received,  by  a  person  from  whom  fees  have  been 
wrongfully  exacted  by  the  corporation  (A),  and  for  money 
paid  to  its  use,  by  a  person  who  has  been  compelled  to 
pay  money  which  ought  to  have  been  paid  by  the  cor- 
poration (i). 

Exception  4. — ^Wtere  a  corporation  is  authorized  by  statute  to 
contract  otherwise  than  under  seal  (/). 


UuLi!  61, 

Corpora- 
tion can- 
not be 
sued  on 
contract 
ultra  vires. 


BuLE  Gl.— A  corporation  or  incorporated  body 
cannot  be  sued  on  contracts  ultra  vires. 

Corporations  derive  all  their  powers  from  the  charter, 
statute,  &Ci,  by  which  they  are  constituted ;  and  can, 
therefore,  have  no  greater  capacity  either  to  contract  or 
to  do  any  other  act  than  is  given  them  by  their  consti- 
tution. Any  contract,  therefore,  entered  into  by  or 
on  behalf  of  a  body  corporate  wliich  is  ultra  vires,  i.  e., 
beyond  the  powers  of  the  body,  or,  in  other  words,  is  an 
agreement  which  the  corporation  is  not  authorized  by  its 
constitution  to  make,  must  of  necessity  be  invahd.  This 
doctrine  has  no  connection  with  the  law  of  agency  or  the 
rights  of  individual  partners.  It,  indeed,  exactly  illus- 
trates the  difference  between  a  partnership  or  unincor- 
porated company,  and  a  corporate  body,     If  all  the  part- 

(/)  Kule  26,  Exception  4. 

{(j)  Finlaij  V.  Bristol  and  Exeter  Rail.  Co.,  7  Ex.  409  ;  21  L.  J.  117,  Ex.  ; 
low  V.  London  and  North-Wcstern  Bail.  Co.,  18  Q.  B.  632;  21  L.  J. 
361,  Q.  B. 

(7i)  Rail  V.  Maijor  of  Swansea,  5  Q.  B.  526  ;  12  L.  J.  107,  Q.  B. 
Rule  26,  Exception  5. 

(i)  Jcfferys  v.  Oiirr,  2  B.  &  Ad.  833. 

(j)  Rule  26,  Exception  5. 
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ners  in  an  ordinaiy  firm,  or  all  the  shareliolders  in  an    coRrouA- 

unincorporated  compan}^  were  to  agree  to  enter  into  a  con-   "'^^^' 

tract  which  had  nothing  to  do  with  their  original  agree- 
ment of  partnership  with  one  another,  they  could  if  they 
pleased  enter  into  such  a  contract,  and  it  would,  provided 
they  were  acting  unanimous^,  be  bmding  upon  them. 
But   the   shareholders    of  a   company   incorporated    by 
chai-ter   or   statute   cannot,    even  though  acting  unani- 
mously, do  anything  contrary  to  the  charter  or  statute 
to  which  they  owe  theii'  incorporation  (k).     Nor,  again, 
has  the  objection  to  the  validity  of  a  contract,  that  it  is 
ultra  vires,  anything  to  do  with  the  form  in  which  the 
agreement  is  made.     A  contract  under  seal  and  made 
with  ever}''  formahty  is  nevertheless  invalid,  if  it  be  a 
contract  be3'ond  the  powers  of  the  corporation  by  or  on 
behalf   of   which    it    is    made.     "  Corporations,     which 
are    creations    of  law,    are,  when   the    seal  is  properly 
affixed,    bound   just    as   individuals    are    by   their   own 
contracts,     and    as    much    as    all    the    members    of    a 
partnership  would  be  by  a  contract  in  which  all  con- 
cmTed.     But  where  a  corporation  is  created  by  an  Act  of 
Parliament  for  particular  pm-poses  with  special  powers, 
then,    indeed,    another   question   arises.      Theii-   deed, 
though  under  their  corporate  seal   and   that   regularly 
affixed,  does  not  bind  them,  if  it  appear  by  the  express 
provisions  of  the  statute  creatmg  the  corporation,  or  by 
necessary  or  reasonable  inference  from  its  enactments, 
that  the  deed  was  ultra  vires,  that  is,  that  the  legislature 
meant  that  such  a  deed  should  not  be  made  "  (l). 

The  ultra  vires  doctrine  has  been  mainly  applied  to 
contracts  entered  mto  by  railway  comx)anies.  An  abso- 
lute covenant,  for  example,  by  such  a  company  to  pay  a 

(Jc)  ILindley,  Partnership,  2nd  ed.,  256,  257;  Society  of  Practical  Know- 
ledge V.  Abbott,  2  Beav.  559;  Bagshaw  v.  Eastern  Union  Jiail.  Co.,  19 
L.  J.  410,  Ch.  ;  7  Ha.  114. 

{I)  South  YorJcsJiire  Rail.  Co.  v.  Great  Northern  Rail.  Co.,  9  Excli.  55,  84  ; 
22  L.  J.  305,  313,  Ex.,  per  Parke,  B,  See  Taylor  v.  Chichester  and 
Midliurst  Rail.  Co.,  L.  R.  2  Ex.  356  ;  36  L.  J.  201,  Ex.  (Ex.  Ch.),  esp. 
luAgvaentoi  Blackburn,  J.;  L.  R.  2  Ex.  375 — 389. 
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certain  sum  of  money  to  a  landowner  in  the  event  of  an 
act  passing,  either  before  taking  his  land  (»),  or  within 
three  months  after  the  act  should  pass  (o),  has  been  held 
ultra  vires,  and  therefore  not  binding  on  the  company  ; 
so  has  been  held  a  contract  by  a  company  incorporated 
for  the  purpose  of  making  and  maintaining  a  railway,  to 
lease  the  plaintiff's  railway,  and  to  pay  the  costs  of  soli- 
citing bills  {}}). 

A  distinction  must  be  drawn  between  contracts  which 
are,  strictly  speaking,  idtra  vires,  i.  e.,  beyond  the  powers 
of  a  company,  and  contracts  which  are  within  its  powers, 
but  irregular,  i.  e.,  made  in  an  irregular  way.  Con- 
tracts of  the  former  class  manifestly  do  not  bind  the 
company,  however  regularly  made.  Contracts  of  the 
latter  class,  when  made  by  the  directors  of  a  company, 
though  without  the  prescribed  formalities  in  making  them 
having  been  observed,  bind  the  comjDany  as  regards  all 
l^ersons  dealing  with  theii-  du'ectors  bond  fide,  and  with- 
out notice  of  the  irregularity  committed  in  making  the 
contracts  (/■)• 


Rule  62.  RuLE  62. — When  a  company  is  in  course  of 
winding  up,  actions  against  the  company  can  either 
be  stayed,  or  cannot  be  brought  without  leave  of 
the  Court  (s). 


Actions 
will  be 
stayed 


company 
winding 
up. 


Companies  cannot  be  made  bankrupt.  They  are  wound 
uj)  imder  the  provisions  of  the  Companies  Act,  1862. 


{%)  Gags  V.  Ncivmarhet  Rail  Co.,  18  Q.  B.  457  ;  21  L.  J.  398,  Q.  B. 

(o)  Taylor  v.  Chichester  and  Midhurst  Rail.  Co.,  L.  E.  2  Ex.  356  ;  36 
L.  J.  201,  Ex. 

{p)  East  Anglian  Rail.  Co.  v.  Eastern  Counties  Rail.  Co.,  11  C.  B.  775  ; 
21  L.  J.  23  C.  P. 

(r)  1  Lindley,  Partnership,  2ud  ed.,  255,  256.' 

(s)  This  rule  applies,  it  should  be  remarked,  to  incoi-porated  bodies.  It 
does  not,  however,  apply  to  ordinary  corporations,  e.g.,  the  corporation  of 
a  borough,  &c. 
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After  a  petition  has  been  presented  to  wind  nj)  a  com-     corpoka- 
pany,  any  action  against  the  company  may  be  stayed  on  __ 


the  application  of  the  company  or  any  creditor  or  contri-  ^^^?^. 
butory    of  the    company  (t).      Application   to    stay   the  and  before 
^proceedings  may,  it  seems,  be  made  either  to  the  court  °'  ^^' 
in  which  the   action  is  brought  (u),  or  to  the   court  in 
which  the  company  is  being  wound  up,  i.  c,  in  most  cases 
the  Court  of  Chancery. 

When  a  company  is  not  formed  and  registered  under 
the  Companies  Act,  1862,  it  is  possible  that  the  creditors 
of  the  company  may  be  able  to  proceed  against  the  indi- 
vidual members.  Accordingly,  the  Act  of  1862  contains 
l^rovisions  enabling  the  Court  to  stay  proceedings  against 
individual  members,  on  the  application  of  a  creditor  of 
the  company.  Only  a  creditor,  however,  is  entitled  to 
stay  such  proceedings  {x). 

After  the  order  to  wind  up   a  company  is  made,  no  After 
action  can  be  brought  against  the  company  without  the  ^d^.^^  "^ 
leave  of  the  Court  {ij). 

A  company  may  be  wound  up  either  by  the  Court,  or 
subject  to  the  supervision  of  the  Com-t,  or  purely  volun- 
tarily. When  the  winding  up  is  purely  voluntary,  it 
does  not  'per  se  prevent  a  creditor  of  the  company  from 
bringing  an  action  against  it.  It  is  not,  therefore,  in  any 
case  necessary  for  him  to  apply  for  leave  to  bring  an 
action ;  but  the  Court  (z)  has  jurisdiction  to  restrain 
him. 

(t)  Companies  Act,  1862,  ss.  85,  197  ;  2  Lindley,  Partnership,  2nded-, 
1255. 

(u)  2  Lindley,  Partnership,  2nd  ed.,  1255  ;  Lamjon  r.  Smith,  3  B, 
&  S.  938;  32  L.  J.  212,  Q.  B.  Compare  Thmnas  v.  Wells,  16  C.  B., 
K  S.,  508  ;  33  L.  J.  '211,  C.  P.  ;  Gray  v.  liapcr,  L.  E.  1  C.  P. 
694. 

(x)  2  Lindley,  Partnership,  2nd  ed.,  1258  ;  Companies  Act,  1S62,  ss.  197, 
198,  201,  202. 

(ll)  Companies  Act,  1862,  s.  87  ;  2  Lindley,  Partnership,  2nd  ed., 
1255. 

{z)  I.e.,  The  Conrt  of  Chancery,  or  the  court  in  which  the  action  is 
brought.     2  Lindley,  Partnership,  2nd  ed.,  1255. 
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CORPORA-  The  result,  therefore,  of  the  wiiKlmg  up  of  a  company 
is  either  to  expose  any  person  wlio  brings  an  action 
against  it  to  have  his  action  stayed,  or  else  (sujoposing  a 
winding-up  order  to  have  been  made)  to  compel  him  to 
obtain  leave  to  bring  his  action. 


CHAPTEE  XV. 

— * — 

INFANTS. 

Rule  63. — An  Infant  (a)  cannot  be  sued  on  any    infants. 
contract  made  by  liim.  Kule  63, 

It  being  the  privilege  of  an  infant  not  to  be  bound  by  cannot'be 
liis  contracts,  he  cannot  be  sned  in  an  action  ex  contractu,  ^'^'^'}  °°/ 
e.g.,  for  a  breach  of  promise  of  marriage,  for  non-clehveiy 
of  goods,  or  for  the  non-performance  of  the  conditions  of 
a  bond.     Nor  is  it  possible  to  make  an  infant  liable  for 
what  is  in  reality  a  breach  of  contract,  bj^  bringmg  the 
action  in  the  form  of  an  action  for  tort  (b),  but  it  is  said  Can  infant 
that  an  infant  can  be  sued  for  money  received,  where  the  anSoi'^ 
real  cause  of  action  is  a  tort,  e.g.,  conversion  of  goods,  quasi  ex 
"As   in   the  cases  of  contract,   where  the  law  has  pro-  ''^"^'■"'*"- 
tected  the  infant  agamst  his  liability,  he  cannot  be  pre- 
judiced by  the  form  of  action  in  which  he  is  sued  ;  so  in 
the  cases  ex  delicto,  where  he  is  responsible  (c),  he  cannot 
derive  any  advantage  from  it.     In  Bristow  v.  Eastman  (d) 
Lord  Kenyon,  C.J.,  was  of  opmion  that  money  had  and 
received  would  lie  against  the  defendant,  to  recover  money 
which  he  had  embezzled,  notwithstanding  the  infancy  of 
the  defendant,  on  the  gTound  that  infants  were  Hable  to 

(a)  I.e.,  A  person  under  twenty-one  years  of  age.  An  infant  has  the 
same  right  to  bring  an  action  as  any  other  person.  An  infant  can  sue  on 
a  contract  {e.g.,  a  promise  of  marriage)  by  which  he  is  not  bound,  and  on 
which,  therefore,  he  cannot  be  sued  (Bac.  Ab.,  Infancy,  I.  4;  Davis  v. 
Mnrnington,  2  Sid.  109  ;  Holt  v.  Ward,  2  Str.  937  ;  Warwick  v.  Bruce,  2 
M.  &  S.  205). 

{b)  See  pp.  16—22,  ante,  and  Chapter  XXIX. 

(c)  In  detinue,  for  instance,  Mills  v.  Gi'aham,  1  N.  K.  140. 

(d)  1  Esp.  172. 
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INFANTS,  actions  ex  delicto,  though  not  ex  confractu ;  and  though 
the  action  for  money  had  and  received  was  in  form  an 
action  ex  contractu,  yet  in  this  case  it  ^yas  in  substance 
an  action  ex  delicto ;  that  if  trover  had  been  brought  for 
the  property  embezzled,  infancy  would  not  have  been  a 
defence  ;  and  as  the  object  of  the  action  for  money  had 
and  received  was  the  same,  he  thought  the  same  rule  of 
law  ought  to  apply,  and,  therefore,  that  infancy  ought 
not  to  be  a  bar  "  (e). 

This  view  of  the  law,  though  approved  by  good 
.  authorities  (/),  is  (it  is  submitted)  open  to  doubt.  A 
plaintiff  who  sues  for  money  received  chooses,  for  his 
own  convenience,  to  treat  the  cause  of  action,  whatever 
its  real  nature,  as  a  breach  of  contract,  and  "  if  the  party 
chooses  to  bring  an  action  for  money  had  and  received, 
he  subjects  himself  to  all  the  consequences  of  the  defen- 
dant's being  let  in  to  plead  a  set-ofF,  infancy,  and  the 
like  "  {(j).  The  rule,  therefore,  appears  to  be  that  an 
infant  cannot  be  made  liable  in  an  action,  either  in 
reality  or  in  form  ex  contractu. 

Exceptions,       Exception  1.— Contracts  for  "  necessaries  "  {li). 
Contr^ts  Though,  "  strictly  speaking,  all  contracts  made  by  in- 

for  neces-  fants  are  either  void  or  voidable,  because  the  contract  is 
the  act  of  the  understanding,  which,  during  theii-  state  of 
infancy,  they  are  presumed  to  want,  yet  civil  societies 
have  so  far  supplied  that  defect,  and  taken  care  of  them, 
as  to  allow  them  to  contract  for  their  benefit  and  advan- 
tage, with  power,  in  most  cases,  to  recede  from  and 
vacate  it,  when  it  may  prove  prejudicial  to  them ;  and 
where  they  contract  for  necessaries  they  are  absolutely 
hound ;  and  this,  likewise,  is  in  benignity  to  infants,  for 
if  they  were  not  allowed  to  bind  themselves  for  neces- 
saries, no  person  would  trust  them ;  in  which  case  they 

(c)  1  Sehvyn,  N.  P.,  13tli  ed.,  159. 

(/)  Chit,  Contracts,  7th  ed.,  143  ;  Leake,  Contracts,  226. 
{(j)  Alton  V.  Midland  Rail.  Co.,  19  C.  B.,  N.  S.,  241,  per  Willcs,  J. 
(A)  Coke,  Litt.,  172  a.  ;  Bac.  Abr.,  Infancy,  I.  1  ;    Bydcr   v.  Womh- 
well,  L.  E.  4,  Ex.  38,  judgment  of  Ex.  Ch. 
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would  be  ill  worse  circumstances  than   persons  of  full     infants. 
age. 

"  Therefore  it  is  clearly  agreed  by  all  the  books  that 
speak  of  this  matter,  that  an  infant  may  bind  himself  to 
pay  for  his  necessary  meat,  drink,  ajpparel,  'physic,  and 
such  other  necessaries;  and  likewise  for  his  good  teach- 
ing and  instruction,  tcherehy  he  may  profit  himself  after- 
wards "  (i).  But  the  mere  fact  that  an  infant  has  a 
sufficient  income  to  obtain  the  articles  he  requires  with 
ready  money,  does  not  prevent  his  entering  into  con- 
tracts for  necessaries  (j). 

What  are  "  necessaries  ?  " — The  word  necessaries,  as  What  are 
applied  to  an  infant,  extends  beyond  the  sense  which 
is  given  it  in  ordinary  conversation.  It  not  only  includes 
such  articles  as  are  necessary  to  the  support  of  life,  but 
extends  to  articles  fit  to  maintain  the  particular  person 
in  the  station  and  degree  of  life  in  which  he  is  placed  (A;). 

The  term  necessaries  is,  in  other  words,  purely 
relative  to  the  infant's  position  in  life.  For  instance,  a 
threepenny  ride  in  an  omnibus  may  be  a  necessary  for  a 
clerk  with  a  salary  of  ;£1  a  week  ;  a  carriage  may  be 
a  necessary  for  a  person  in  a  different  position  ;  an  in- 
fant, again,  orders  an  expensive  coat,  but  this  may  be  a 
necessary  if  it  appears  that  his  trade  or  calling  is  of  that 
nature  that  such  a  coat  is  necessary  for  his  health,  and 
so  forth  (l). 

From  the  relative  character  of  the  term,  combined  with 
the  tendency  of  juries  to  find  an  infant,  if  it  be  possible, 
liable  on  contracts  of  which  he  has  received  the  benefit, 
has  arisen  a  considerable  variety  in  the  decisions  on  the 
question  as  to  what  things  are  and  what  are  not  neces- 
saries. Thus,  a  livery  for  the  servant  of  a  captain  in 
the  army  (;«),  regimentals  for  the  member  of  a  volunteer 

(i)  Bac.  Abr.,  Infanc7j,  I.  1. 

(,/)  Burghart  v.  Hall,  4  M.  &  W.  727. 

(k)  Peters  v.  Fleming,  6  M.  &  W.  46,  judgment  of  Parke,  B. 

(I)  See  Ryder  v.  Wombiocll,  L.  R.  3  Ex.  90,  jiulgment  of  Braviwdl,  B. 

{m)  Hands  v.  Slaneij,  8  T.  R.  578. 
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INFANTS,  corps  (n),  liorses  for  a  person  in  a  good  position  in 
life  (o),  have  been  held  necessaries.  So,  necessaries  for 
an  infent's  wife  have  been  held  necessaries  for  an  in- 
ftint  (j)),  and  an  infant  widow  has  been  considered  bound 
by  a  contract  for  the  expenses  of  her  husband's  funeral  (q). 
So,  a  contract  for  necessaries  for  a  man's  lawful  cliild  is 
a  contract  for  necessaries  for  himself;  and  "  if  a  man 
under  the  years  of  twenty-one  contract  for  the  nursing  of 
his  lawful  child,  the  contract  is  good,  and  shall  not  be 
avoided  by  infancy,  no  more  than  if  he  had  contracted  for 
his  ovm.  aliment  and  education  "  (r).  So  the  cost  of  a 
marriage  settlement  for  a  woman  under  age,  who  had  no 
property  of  her  own  to  settle,  has  been  held  (s)  a  neces- 
sary for  her.  The  foregoing,  and  other  examples  which 
might  be  given  (t),  show  how  wide  an  extension  has  been 
given  to  the  term  necessaries,  as  meaning  things  suitable 
to  an  infant's  condition.  On  the  other  hand,  dinners  and 
desserts  have  been  held  not  to  be  necessaries  for  an 
undergraduate  at  college  {u),  and  cigars  (x),  presents  for 
friends  (j/),  subscriptions  to  benevolent  objects  (2^),  articles 
of  mere  ornament,  such  as  diamond  studs  (a),  have  been 
considered  not  to  come  within  the  class  of  necessaries. 
An  infant,  further,  cannot  be  charged  on  a  bill  of  ex- 
change accepted  by  him,  even  for  necessaries  (h),  nor  on 
an  account  stated  in  respect  of  a  debt  due  for  necessaries, 

(n)  Coates  v.  Wilson,  5  Esp.  152. 

(0)  Hart  V.  Prater,  1  Jur.  623. 

(2>)  Turner  v.  Tnshy,  1  Str.  168  ;  Rainsford  v.  FenwicTc,  Carter,  215. 

iq)  Clmpple  v.  Cooper,  13  M.  &  W.  252  ;  13  L.  J.  286,  Ex. 

(r)  Bacon,  Law  Maxims,  86 ;  Chapiilc  v.  Cooper,  13  M.  &  W.  259,  260, 
judgment  of  Alderson,  B. 

(s)  Helps  V.  Clayton,  17  C.  B.,  N.  S.,  553  ;  34  L.  J.  1,  C.  P.,  see  esp. 
Zi  L.  J.  7,  C.  P.  ;  judgment  of  the  Court. 

(t)  For  further  examples,  see  Chit.,  Contracts,  7th  ed.,  136—140  ; 
Leake,  Contracts,  232—234. 

(u)  Brooker  v.  Scott,  11  M.  &  W.  67. 

(x)  Bryant  v.  Richardson,  cited  in  Ryder  v.  Womhvxll,  L.  E.  3,  Ex.  93. 

(?/)  Ibid.,  90. 

{z)  See  Clmpph  v.  Cooper,  13  M.  &  W.  252  ;  13  L.  J.  286,  Ex. 

(a)  Rijdcr  v.  Wombwell,  L.  R.  4  Ex.  32  (Ex.  Ch.) ;  38  L.  J.  8,  Ex. 

(&)  Williamson  v.  Watts,  1  Camp.  552. 
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nor  can  an  infant  bind  himself  by  executing  a  cogno-     infants. 
vit  (c),  or  a  bond  (d),  for  a  debt  due  for  necessaries. 

Two  questions,  with  regard  to  an  infant's  necessaries, 
have  given  rise  to  discussion  (e). 

First  Question. — Can  articles  be  necessaries  with  which  Can  articles 
an  infant  is  fully  supplied  ?  saries  with 

Suppose  A.,  a  tradesman,  to  supply  X.,  an  infant,  with  T'^^^^ 
twenty  loaves  of  bread,  at  a  time  when  X.  is  ah*eady  already 
fully  supplied  with  bread  ;  will  X.  be  liable  for  the  price  ^^^^^  ^^   ' 
of  the  twenty  loaves  as  for  the  price  of  necessaries  ?  or, 
to  jmt  the  same  inquiry  in  another  form,  can  X.,  when 
sued  hy  A.  for  the  price  of  the  loaves,  give  evidence  that 
he  was  ah-eady  fully  supplied  with  bread  ? 

The  answer  usually  given,  and  supported  by  high 
authority,  is,  that  articles  with  which  an  infant  is  already 
fully  suppHed  are  not  necessaries  for  him ;  and  that, 
though  "  an  infant  may  contract  a  debt  for  necessaries, 
notwithstanding  he  has  a  sufficient  income  to  supply 
himself  with  ready  money  (/),  and  the  party  supplying 
necessaries  to  an  infant  is  not,  as  a  general  rule,  bound 
to  inquire  into  his  circumstances  before  giving  credit  to 
liun  (c/),  yet  the  fact  (h)  of  the  infant  being  properly 
provided  with  any  article  is  material  with  regard  to  the 
question  of  the  necessity  of  a  further  supply  of  the  same 
ai'ticle  "  (i). 

The  correctness  of  this  answer  is  doubtful.  The  Com't 
of  Exchequer  have  held  in  a  recent  case  (k)  that  e^'idence 
could  not  be  tendered  to  show  that  an  infant  w^as  ah'eady 

(c)  Truman  v.  Hurst,  1  T.  E.  40. 

(d)  Oliver  V.  Woodroffe,  4  M.  &  W.  650  ;  but  conf.  Co.,  Litt.,  172  a  ; 
Baijlis  V.  Bine!)/,  3  M.  &  S.  477,  482  ;  Marlow  v.  Pilficld,  1  P.  Wm. 
658. 

(e)  Leake,  Contracts,  234. 

(/)  Burrjhart  v.  Hall,  4  II.  &  W.  727. 

(</)  Braysliaio  v.  Eaton,  5  B.  N.  C.  231. 

(/i)  Bainhridije  v.  Pichcring,  2  W.  Bl,  1325. 

(0  Leake,  Contracts,  233  ;  Cbitty,  Contracts,  7th  ed.,  136,  137, 
140.  See  Rijder  v.  Womiwcll,  L.  R.  3,  Ex.  97,  judgment  of  Bram- 
wcll,  B. 

{k)  Ibid.,  L.  R,  3,  Ex.  90  ;  37  L.  J.  48,  Ex. 
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full}^  siiiiplied  with  articles  similar  to  those  treated  hy  the 
plaintiff  as  necessaries,  unless  at  any  rate  it  could  be 
shown  that  the  fact  of  the  infant  being  so  suj^plied  was 
within  the  knowledge  of  the  plaintiff  when  he  supplied 
the  articles,  and  the  Court  of  Exchequer  Chamber  have, 
in  the  same  case,  treated  tlie  question  under  discussion 
as  one  the  answer  to  which  is  uncertain  (1). 

"It  becomes,  therefore,"  the  Court  say,  "unneces- 
sary to  decide  whether  the  evidence  tendered  was  properly 
rejected  or  not.  That  is  a  question  of  some  nicety,  and 
the  authorities  are  by  no  means  uniform.  In  Bainhridge 
V.  Pickering  {m)  the  Court  of  Common  Pleas  seem  to 
have  acted  on  a  principle  which  would  make  the  evidence 
admissible.  In  Brayahaw  v.  Eaton  («),  Bosanquet,  J., 
treats  it  as  clearly  admissible,  and  on  those  authorities 
the  Court  of  Queen's  Bench  (then  consisting  of  Black- 
hum,  J.,  and  Mellor,  J.)  acted  in  Foster  v.  Redgrave  {o). 
There  is  much  to  be  urged  in  support  of  the  view  taken 
by  the  majority  in  the  court  below,  and  we  desire  not  to 
be  understood  as  either  overruhng  or  affirming  that 
decision.  If  ever  the  point  again  arises,  the  court 
before  which  it  comes  must  determine  it  on  the  balance 
of  authority  and  on  principle,  without  being  fettered  by 
a  decision  of  this  court"  {p). 

Second  Question. — Are  there  things  which  cannot  be 
necessaries  ? 

It  has  been  maintained  on  the  one  hand  (q),  though  (it 
is  conceived)  erroneously  (r),  that  the  question  whether  a 
given  article,  e.g.,  a  golden  goblet  given  by  a  young  gen- 
tleman to  one  of  his  acquaintance,  is,  or  is  not,  a  neces- 
sary, is  a  mere  question  of  fact  to  be  decided  with  refer- 
ence to  the  circumstances  of  the  particular  case,  and  that 

(l)  Ryder  v.  WomhveU,  L.  R.  4  Ex.  42. 

(m)  1  Wm.  BI.  1325. 

(n)  7  Scott,  183. 

(o)  Cited  L.  R.  4  Ex.  85  n. 

(?>)  Ryd^rx.  Wonibivell,  L.  R.  4  Ex.  42,  per  Curiam. 

(q)  Ibid.,  L.  R.  3  Ex.  102,  judgment  of  Kelly,  C.  B. 

{r)  Ibid.,  L.  R.  4  Ex.  40  (Ex.  Ck). 
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there  are  no  articles  wliich  may  not  conceivably  fall  mitler     infants. 
the  head  of  necessaries. 

It  has  been  maintained  on  the  other  hand,  that  there 
are  certain  things  which  are  so  obviously  luxuries,  that 
they  can  as  a  matter  of  law  be  pronounced  not  to  be  in 
an}?-  case  necessaries,  or,  in  other  words,  that  there  are 
articles  of  mere  luxury  which  can  never  be  necessaries, 
though  luxurious  articles  of  utility  sometimes  may  be  so. 
As  examples  of  mere  luxuries  have  been  cited,  ear-rings 
for  a  man,  spectacles  for  a  blind  person,  a  wild  animal, 
and  so  forth  (s). 

A  thii'd  view,  which  diifers  though  but  slightly,  yet 
materially',  from  the  doctrine  that  there  are  some  things 
which  cannot  be  necessaries,  and  which  is  (it  is  submitted) 
correct,  is  as  follows : — There  are  no  articles  of  which  it 
can  be  pronounced  as  a  matter  of  law  that  they  can 
under  no  circumstances  be  necessaries ;  but  while  there 
are  some  articles,  {e.g.,  bread),  wdiich,  lyr'imd  facie,  are 
necessaries ;  there  are  other  articles,  (c.  g.,  cigars), 
which,  prima  facie,  are  not  necessaries.  When  a  trades- 
man sues  an  infant  for  the  price  of  the  latter,  the  burden 
lies  upon  him  of  showmg  affirmatively,  that  articles  wliich 
are,  ijrimd  facie,  not  necessaries,  are  made  necessaries 
by  the  special  circumstances  of  the  case.  If  he  does  not 
produce  evidence  to  this  effect,  and  evidence  on  which  a 
jur}'^  may  reasonably  act,  he  has  not  made  out  his  case, 
and  the  judge  should  nonsuit  him  without  submitting 
the  case  to  the  jury  {t). 

The  result,  therefore,  of  the  law  as  to  an  infant's 
necessaries,  may  be  seen  from  the  following  examples,  in 
which  A.  is  a  tradesman  and  X.  an  infant. 

A.  sells  to  X.  bread,  vegetables,  &c. ;  A.  can  recover 
from  X.  the  price  of  the  goods  on  showing  that  he  sup- 
plied them  to  X.  on  X.'s  order,  though  it  is  possible  that 
X.  may  defend  himself  by  proving  that  he  was  already 

(s)  Ryder  V.  Wombivell,  L.  R.  3  Ex.  06,  judgment  oi  Bramwell,  B. 
{t)  See,  in  support  of  this  view,  Rjdcr  v.  Womhwcll,  L.  E.   4  Ex.   38 — 
40,  judgment  of  Exchequer  Cliamber. 

u 
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INFANTS,     fully  supplied  with  bread,  &c,,  and  probable  that  he  may 
do  so  by  showing  that  A.  knew  of  his  being  so  supplied. 

A.  sells  X.  cigars.  These  are,  prima  facie,  not  neces- 
saries ;  A.  therefore  cannot  recover  theu'  price  by  simply 
provmg  the  sale  to  X.  If  this  is  all  he  can  prove,  he  will 
be  nonsuited.  But  he  may  produce  evidence  that  the 
cigars  were  necessaries  for  X.,  e.  g.,  that  X.  was  ordered 
by  his  physician  to  smoke  cigars.  On  the  production  of 
such  evidence  the  case  will  go  to  the  jury,  and  A.  will 
recover  if  they  are  satisfied  that  the  cigars  were,  mider 
the  whole  circumstances  of  the  case,  necessaries  for  X. 

Contractsin       Exception  2. — Contracts  in  resi)ect  of  permanent  property  occu- 

respect  of      pied  or  possessed  by  an  infant. 

permanent 

property.  There  seems  to  be  authority  for  asserting  {u),  that  where 

an  infant  becomes  possessed  by  means  of  a  contract  of 
real  estate,  or  other  permanent  property  to  which  certain 
obhgations  (c.  g,,  the  payment  of  rent)  are  attached,  he 
is  Hable  to  these  obligations  as  long  as  he  continues  in 
possession,  and  until  he  disagrees  to  or  renounces  the 
estate  or  repudiates  the  possession  of  the  property  and 
can  be  sued  in  respect  of  them.  Thus  where  an  infant 
was  admitted  to  a  copyhold  estate  and  retained  possession 
of  it  after  coming  of  age,  he  was  held  liable  for  the  fines 
due  upon  it,  and  an  opinion  was  expressed  by  Yates,  J., 
that  he  would  have  been  liable  to  an  action  even  dm-ing 
infancy. 

"  If  the  defendant  was  still  an  infant,  I  should  think 
this  action  maintainable.  Debt  perhaps  would  not  he. 
.  .  .  But  assumpsit  I  think  would  lie,  as  the  infant 
continued  to  occupy  and  enjoy  the  estate.  In  Kirton  v. 
Elliott  {v),  the  plamtiff  recovered  against  an  infant  the 
rent  upon  a  lease  made  to  him,  and  it  is  there  said  that  if 
a  lease  be  made  to  an  infant,  and  he  occupies  and  enjoys, 
he  shall  be  charged  with  the  rent"  (a?).     So,    "infants 

(It)  Leake,  Contracts,  227,  228. 

{v)  2  Biilst.  69. 

(x)  Evelyn  v,  Chicheskr,  3  Burr.  1719,  judgment  of  Yates,  J. 
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having  become  sliareliolders  in  railway  companies,  have     infants. 

been  hekl  liable  to  pay  calls  made  Avhilst  they  were  in- 

i\ints  (y).     They  have  been  treated,  therefore,  as  persons 

in  a  diiferent  situation  from  mere  contractors,  for  then 

they  would  have  been  exempt.     But,  in  truth,  they  are 

purchasers,  who  have  acquired  an  interest,  not  in  a  mere 

chattel,  but  in  a  subject  of  a  permanent  nature,   .  .  .  and 

with  certain  obligations  attached  to  it,  Avhich  they  were     • 

bound  to  discharge,  and  have  been  thereby  placed  in  a 

situation  analogous  to  an  infant  purchaser  of  real  estate, 

who  has  taken  possession,  and  thereby  becomes  hable  to 

all  the  obhgations  attached  to  the  estate, — for  instance  to 

pay  rent  (z),  in  the  case  of  a  lease  rendering  rent,  and  to 

pay  a  fine  due  on  the  admission,  in  the  case  of  a  copyhold 

to  which  an  infant  has  been  admitted, — unless  they  have 

elected  to  waive  or  disagree  to  the  purchase  altogether, 

either  during  purchase  or  after  full  age,  at  either  of  which 

times  it  is  competent  for  an  infant  to  do  so  "  (a). 

Father  not  liable. — A  father  is,  as  such,  under  no  legal  father  not 

T    1  1  •        I'll      liiiWe. 

liability   to  pay    for   necessaries  suppued  to  his  child. 

*'  In  point  of  law  a  father  who  gives  no  authority,  and 

enters  into  no    contract,  is    no    more  liable    for   goods 

supplied  to   his  son  than   a   brother  or   an    uncle  or  a 

mere   stranger  w^ould  be.     From  the   moral   obligation 

a  parent  is  under  to  provide  for  his  children,  a  jury  are 

not  unnaturally  disposed  to  infer  against  him  a  liability, 

in   respect  of   claims    upon  his   son,   on  grounds  which 

warrant  no  such  inference  in  law"  (h).     The   mere  fact 

that    the    goods    supplied   were    necessaries,  and   were 

supplied  with  the  knowledge  of  the  parent,  is  not  of  itself 

sufficient  to  support  an  inference  of  a  promise  on  the  part 

of  the  father  to  pay  for  them.     In  order  to  bmd  him  in 

point  of  law  for  a  debt  incurred  by  his  child,  it  must  be 

(y)  Cork  and  Bandon  Rail.   Co.  v.   Cazenore,  10  Q.  B.  935  ;  Leeds  and 
Thirsk  Rail.  Co.  v.  Fcarnlcy,  4  Exch.  26 ;  18  L.  J.  330,  Ex. 

(s)  21  Hen.  VI.,  31  B. 

{a)  North-Western  Rail.    Co.    v.   McMichad,    5  Excli.    123,    124,    per 
Curiam. 

(b)  Moriimore  v.  Wright,  6  M.  &  W.  486,  judgment  oi  Ahingcr,  C.  B. 

TJ  2 
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INFANTS,     proved  that  he  has  contracted  to  be  bound,  just  in  the 
'  ~    same  manner  as  a  contract  would  be  proved  against  any 

other  person  (c).     A  jury,  however,  will  infer  that  a  father 
has  promised  on  comparatively  slight  evidence. 


Rule  64.  RuLE  Gtt. — All  aclult  {i.e.,  a  person  of  or  over 
AdidtTot  twenty-one  years  of  age)  cannot  be  sued  on  con- 
on  tn^''^    tracts  made  by  liim  during  infancy. 

tracts  made 

^°fy.  This  rule  applies  without  exception  to  contracts  which 

the  Court  can  pronounce  to  be  to  the  infont's  prejudice, 
and  therefore  absolutely  void  {d)  ;  e.g.,^  bond  conditioned 
for  the  paj-ment  of  interest  (e),  or  a  bond  with  a  penalty  (/). 
All  the  exceptions  to  it  are  either  contracts  on  which 
the  infant  himself  might  be  sued,  or  contracts  which  are 
not  void,  but  only  voidable  at  the  election  of  the  infant 
on  coming  of  age. 

Exceptions.        Exception  1. — Contracts  on  wliicli  an  infant  might  be  sued. 
Contracts  ^^  adult  Can  be  sued  on  all  the  contracts  made  dm-ing 

on  which  •      \      ly  i  •    i       i 

infant  may  infancy,  (viz.,  contracts  for  necessaries),  tor  wluch  lie 
be  sued.       ^yould  have  been  liable  while  an  infant  {g). 

Contracts  Exception  2. — Contracts  ratified  in  writing  after  full  age. 

ratified  by 

adult.  An  adult  may  be  sued  on  a  contract  made  during  in- 

fancy {e.g.,  for  the  purchase  of  goods  not  necessaries), 
if,  after  he  comes  of  age,  he  confirms  it  by  a  new  promise 


(c)  Leake,  Contracts,  27,  28  ;  Mortimore  v.  Wright,  6  M.  &  W.  482. 
Compare  Bazeleij  v.  Forder,  L.  E.  3  Q.  B.  559  ;  37  L.  J.  237,  Q.  B. 

{d)  Keane  v.  Boycott,  2  H.  Bl.  511. 

(e)  8  East,  330. 

(/)  Baylis  v.  Dincley,  3  M.  &  S.  477. 

(g)  An  adult  may  be  freed  from  liability  for  such  contracts  in  conse- 
quence of  their  being  barred  by  the  Statutes  of  Limitations  ;  e.g.,  if 
an  infant  contract  for  necessaries  at.  the  age  of  twelve,  the  remedy 
against  him  will  be  barred  before  he  has  attained  the  age  of  twenty- 
one. 
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or  ratification  (A),  and  this  promise  "will  be  binding  with-  infants. 
out  any  fresh  consideration  for  it  (i).  "  The  principle  on 
which  the  law  allows  a  party  who  has  attained  his  age  of 
twentv-one  rears,  to  give  validity  to  contracts  entered 
into  during  his  infancy  [is]  that  he  is  supposed  to  have 
acquired  the  power  of  deciding  for  himself,  whether  the 
transaction  in  question  is  one  of  a  meritorious  character 
by  which  in  good  conscience  he  ought  to  be  bound  "  (J). 

The  promise  or  ratification  must  be  in  writing,  and 
must,  under  9  Geo.  TV.  c.  14,  s.  o,  be  signed  by  the 
party  himself  (k) . 

It  has  been  held  that  ''  any  wiitten  instrument  signed 
by  the  party  which,  in  the  case  of  adults,  would  have 
amounted  to  the  adoption  of  the  act  of  a  pai'ty  acting  as 
agent,  will,  in  the  case  of  an  infant  who  has  attained  his 
majority,  amoimt  to  a  ratification"  (/) ;  and  further,  that 
the  ratification  may  be  made  upon  a  condition,  or  to  a 
hmited  extent.  Thus  if  X.  promise  in  a  letter,  signed 
by  himseK,  to  pay  a  debt  incurred  dming  infancy  when 
he  is  able,  such  new  promise  is  binding  upon  him  con- 
ditionally on  his  becoming  able  to  pay  {m). 

The  confirmation  or  ratification  of  a  contract  made 
dming  infancy,  must  in  all  cases  be  before  action 
brought  (»)• 

Exception  3. — Contracts  connected  with  tlie  possession  of  per-    Contracts 

manent  property  and  not  repudiated  after  full  age.  connected 

with  per- 
manent i)roperty  and  not  repudiated. 

{k)  Provided  the  contract  be  not  originally  absolutely  void,  (Baylis  v. 
Dindry,  3  M.  &  S.  477),  in  which  case  it  is,  strictly  speaking,  not  a 
contract. 

(i)  As  to  consideration,  see  pp.  81  and  following,  ante. 

(J)  Williams  v.  i\foor,  11  M.  &  W.  256,  264,  per  Curiam. 

{k)  9  Geo.  IV. ,  c.  1 4,  s.  5.     "  The  Mercantile  Law  Amendment  Act, 
1856"  (19  &  20  Tict.  c.   97),'  has  not  taken  away  the   necessity-  of  the 
ratification    being    signed    by  the    party    himself.       Leake,    Contracts,  .. '' 
229. 

{I)  Harris  v.  Wall,  1  Exch.  122,  130,  per  Curiam  ;  Rou-c  v.  Hopicood, 
L.  K.  4  Q.  B.  1. 

{m)  See  Cole  v.  Saxhj,  3  Esp.  160  ;  and  see  generally,  Leake,  Contracts, 
229—231. 

(?t)  Thornton  v.  Illingworth,  2  B,  &  C.  824. 
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Where  an  infant  not  only  contracts,  but  also  acO[uires 
an  interest  not  in  a  mere  chattel  but  in  a  subject  of  a  per- 
manent nature  (o),  he  is  liable  to  the  obligation  attached 
to  the  contract  unless  he  repudiates  the  contract  within 
a  reasonable  time  after  he  comes  of  age.  Thus  if  a  lease 
be  made  to  an  mfant  during  his  minority,  he  ratifies  it 
by  remaining  in  possession  after  he  comes  of  age,  and,  on 
what  is  really  the  same  principle,  if  a  lease  is  made  by 
an  infant  he  ratifies  it  by  accepting  rent  after  he  attains 
his  majority  (p) ;  and  an  infant  member  of  a  firm  who 
does  nothing  to  disaffirm  the  partnershij)  upon  coming  of 
age,  has  been  held  to  continue  a  partner,  and  to  be  liable 
on  contracts  subsequently  made  by  the  firm  (q),  though 
not  for  debts  incurred  by  the  firm  during  his  minority  (r). 
Perhaps,  however,  he  may  be  liable  on  contracts  entered 
into  before  he  reached  the  age  of  twenty-one,  but  per- 
sisted in  by  the  firm  after  that  date  (s).  An  infant  share- 
holder, again,  who  after  he  comes  of  age  permits  his  name 
to  continue  registered,  thereby  ratifies  the  agreement  by 
which  he  originally  became  a  shareholder  (t),  and  there- 
fore is  liable  for  calls  made  as  well  before  as  after  he  came 
of  age  (»). 


RcLE^65.        HuLE  65. — If  one  of  several  co-contractors  Is  an 
Infant  CO-    infant,  and  the  others  are  adults,  the  adults  alone 

contractor  ' 

not  to  be        mUSt  06  SUed. 

sued. 

(o)  London  and North-Wcstern  Rail.  Co.  V.  McMichael,  20  L.  J.  99,  Ex.; 
6  Exch.  123,  judgment  oi  Parke,  B. 

il-))  Bmjlis  V.  Dinchy,  3  M.  &  S.  477,  481 ;  2  Steph.  Com.,  6th  ed.,  329. 

(q)  Goode  v.  Harrison,  6  B.  &  Aid.  147. 

(r)  Lindley,  Partnership,  2nd  ed.,  86— S8.. 

(s)  Ibid. 

[t)  Ibid. 

{u)  London  and  North- Western  Rail  Co.  v.  McMichael,  5  Exch.  114; 
20  L.  J.  97,  Ex.  ;  Cork  ami  Bandon  Rail.  Co.  v.  Cazenove,  10  Q.  B.  935  ; 
Dublin  and  Wickloiv  Rail.  Co.  v.  Black,  22  L.  J.  94,  Ex.  ;  8  Exch.  181. 
(Ex.  Ch.);  and  contrast  Newry  and  Innishilling  Rati.  Co.  v.  Comhe,  3 
Exch.  565;  18  L.  .J.  325,  Ex. 
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If  a  joint  contract  is  made  bj^  X.  an  infant  and  Y.  an  infants. 
adult,  an  action  for  the  breach  of  it  may  and  shouhl  be 
brought  against  Y.  only.  If  an  action  be  brought  against 
them  jointly  it  must  fail,  for  on  X.  pleading  infancj^,  the 
j)laintiff  cannot  enter  a  nolle  prosequi  as  to  him,  and  con- 
tinue the  action  against  Y.  {x),  but  must  discontinue  the 
action  and  sue  Y.  separately  {y). 

But  if  Y.  alone  be  sued,  and  he  plead  X.'s  non-joinder 
in  abatement,  the  plaintiff  may  meet  the  plea  by  replying 
X.'s  infancy  {z). 

{x)  Boyle  v.  Wehster,  21  L.  J.  202,  Q.  B ;  17  Q.  B.  950. 
{y)  Burgess  \.  Merrill,  4  Taunt.  468  ;  Chit.,  Contracts,  7tli  ed.,  143. 
(z)  Chit.,    Contracts,   7th  ed.,  143  ;    Gihhs  v.   Merrill,  3  Taunt.  307. 
See  p.  233,  ante. 
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HUSBAND  AND  WIFE. 


KuLE  G6. — A   wife  cannot  during   coverture   be 

K0LE^66.    g^g^  alone  («). 

"Wife  cannot  be  sued  alone. 

Exceptions.        Exception  1. — ^Where  the  husband  is  civilly  dead  (&). 

Husband  civilly  dead. 

Exception   2.— Where  the  husband  is  legally  presumed  to  be 
dead  (c). 


Husband 
presumed 
to  be  dead. 


Wife 

judicially 

separateil. 

Husband 

alien 

enemy. 


Exception  3. — Where  a  wife  has  a  judicial  separation  or  protec- 
tion order  under  20  &  21  Vict.  c.  85,  ss.  26  and  21  (fZ). 

Exception  4. — Where  the  husband  is  an  alien  enemy. 

A  wife  cannot,  as  before  pointed  out  [e),  sue  alone  on  the 
ground  that  her  husband  is  an  alien  enemy ;  but  she 
may,  at  any  rate  under  some  circumstances,  be  sued 
alone  on  the  ground  that  her  husband  is  an  alien 
enemy. 

Thus,  where  the  husband  is  an  alien  who  has  deserted 
this  kingdom,  leaving  his  wife  to  act  here  as  a  feme  sole, 
she  may,  it  would  seem,  be  charged  in  an  action  against 
her  alone,  on  contracts  made  by  her  after  such  deser- 
tion (/) ;  though  it  is  doubtful  whether  the  doctrine  that 

(a)  See  Rule  29  for  explanation. 
(6)  See  Eule  29,  Exception  1. 
(c)  See  Rule  29,  Exception  2. 
{d)  Ibid.,  Exception  3. 
(e)  See  p.  172,  ante. 

(/)  1  Selwyn,  N.  P.,  13th  cd.,  240  ;  Watford  v.  Liichessc  de  Pienne, 
2  Esp.  554  ;  Francks  v.  Duchcssc  do  Pienne,  2  Esp.  N.  P.  C.  587. 
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the  wife  of  an  alien  enemy  can  be  sned  alone   must  not     husband 
be  confined  to    cases  in  which  the  husband  has   never 
been  in  this  kingdom  (g). 


AND 
WIFE. 


SUBORDINATE    RULE. 


Sub- 
ordinate 
Rule. 


A  ivife  cannot  he  sued  by  her  husband  {It).  ,rrj£  ^  .. 

to  be  sufid 
-  by  hus- 

band. 

Rule  07. — A  husband  and  wife  must  be    sued    i^ui^7. 
iointly  in  two  cases,  sc,  Husband 

J  ^  _  and  ■wife 

1.  On  contracts  made  by  the  wife  before  mar-  must  be 

sued 
liaise.  jointly  in 

.  .  two  cases. 

2.  On  contracts  on  which  a  claim  is  made  against 
the  wife  as  executrix  or  administratrix  (i). 

The  remarks  as  to  the  cases  in  which  a  husband  and 
wife  must  sue  jomtly  (_;'),  apply,  mutatis  mutandis,  to  the 
cases  in  which  they  must  be  sued  jointl}-. 

A  woman  does  not,  in  consequence  of  her  marriage.   Contracts 
cease  to  be  liable  on  her  contracts  made  before  marriage,  i^y^ife 
She  must,  however,  be  sued  on  them  jointly  with  her  man-iage. 
husband.    It    should,    however,   be   remarked    that,    as 
regards  her  liabihty  to  be  sued,  bills  of  exchange  stand 
on  the  same  footing  as  other  contracts.     Hence,  though 
a  husband  can  sue  alone  on  a  bill  of  exchange  given  to 
his  wife  before  marriage,  he   cannot  be   sued   alone  in 
respect  of  a  bill  on  which  she  has  become  liable  before 
marriage.     It  is,  further,  never  the  case  that  an  action 
can  be  brought  at  choice  either  against  the  husband  alone, 
or  against  the  husband  and  wife  jointly.    In  other  words, 
there  are  no  cases,  as  regards  actions  against  husband 

,  {g)  But  see  Kay  v.  Duchesse  dc  Pienne,  3  Camp.  123,  where  Lord  EHcn- 
lorough  confines  the  doctrine  to  the  case  where  the  husband  has  never 
been  in  this  kingdom,  see  1  Selwyn,  N.  P.,  13th  ed.,  240.  Compare  Marsh 
V.  Hutchinson,  2  B.  &  P.  226  ;  De  Gaillon  v.  VAigle,  1  B.  &  P.  357  ; 
Boggdt  v.  Friar,  11  East,  301.;  Marshall  v.  RiUton,  8  T.  R.  545. 

(h)  See  p.  172,  ante.  .      (i)  Compare  Rule  30. 

(;■)  See  pp.  174—180,  ante. 
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and  wife,  corresponding  to  those  in  which  an  action  may 
be  brought  either  by  the  husband  alone,  or  by  the  hus- 
band and  wife  jointly. 

An  executrix  is  liable  in  that  character  although 
married,  but  she  must  be  sued  together  with  her  hus- 
band (/.). 

Effect  of  death. — The  effect  of  death,  as  regards  actions 
on  contracts  made  with  the  wife  before  marriage,  is  as 
follows  {I). 

If  the  husband  dies  before  action  brought,  the  right  of 
action,  as  a  general  rule,  sm^vives  against  the  widow  {m). 
She  cannot,  however,  be  sued  on  contracts  made  with 
her  before  marriage  if  her  husband  has  become  bank- 
rupt during  her  coverture,  since  the  bankruptcy  of  the 
husband  discharges  the  wife  from  liability  on  her  con- 
tracts {n). 

If  the  wife  dies  before  action,  the  right  of  action  sur- 
vives against  her  administrator  (o). 

The  same  results  seem  to  follow  from  the  death  of 
either  party,  after  action  brought,  but  before  judgment 
recovered.  If  the  wife  dies  after  action  brought,  the 
action  abates ;  but  the  death  of  the  husband  is  not 
material,  since  the  plaintiff  may,  on  suggesting  such 
death  upon  the  record,  proceed  in  the  action  against  the 
wife  iv). 

If  the  husband  dies  cfter  judr/ment  recovered,  the  lia- 
bility on  the  judgment  remains  agamst  the  wife.     If  the 


(k)  Bulleu,  Pleadings,  3rd  ed.,  156. 

(T)  The  general  principle  to  be  borne  in  mind  is,  that  a  husband  is  not 
liable  for  his  wife's  debts  contracted  before  marriage,  provided  judgment  be 
not  recovered  for  them  during  coverture  ;  but  that  he  is  liable  on  judg- 
ments obtained  against  him  and  his  wife  on  accoimt  of  contracts  made  by 
her  before  marriage.  Bacon,  Abr.,  JBaron  and  Feme,  F.  ;  Woodman  v. 
Chapman,  1  Camp.  188  ;  2  Williams,  Executors,  6th  ed.,  1633  ;  Eoper, 
Husband  and  Wife,  2nd  ed.,  75. 

(m)  Bullen,  Pleadings,  3rd  ed.,  171. 

(n)  Mitchinsony.  Hewson,  7  T.  R.  348,  350  ;  Woodman  v.  Chapman,  1 
Camp.  189  ;  Broom,  Parties,  2nd  ed.,  s.  223. 

(o)  Bullen,  Pleadings,  3rd  ed.,  171. 

ip)  Lush,  Practice,  3rd  ed.,  102. 
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wife  dies  after  indoment  recovered,  the  liusbnnd  remains     husband 

AND 

liable  on  the  judgment  as  for  a  debt  of  his  own  (q).  wife. 


The  eifect  of  death  as  regards  actions  on  contracts  on 
which  the  wife  is  charged  as  executrix,  &c.,  is  as  follows  : 
on  death  of  the  husband  the  right  of  action  survives 
against  the  widow.  On  death  of  the  wife,  the  right  of 
action  survives  against  the  representative  of  the  testator 
or  intestate. 

Effect  of  divorce. — Divorce   releases  a  husband   from  Effect  of 
liability  to  be  sued  jointly  with  his  former  wife,  on  con- 
tracts made   by  her  before  coverture  (r).     A  husband  is 
(it  is   conceived)  liable  even  after  divorce,  on  judgments 
recovered  against  himself  and  his  wife. 

Set-off. — In  an  action  against  a  husband  and  Avife  for  Set-off 
debts  due  from  the  wife  before  marriage,  debts  due  to  her 
before  marriage  can  be  set  off,  and  debts  due  to  herjms- 
band  cannot  be  set  off.     It  would  seem  that  debts  due  to 
the  husband  and  wife  can  be  set  off. 


coverture. 


EuLE  G8. — In  all  actions  brouglit   to  charge  a    Rule  68. 
husband    on   contracts   made    by   his    wife    during  Husband 
coverture,  the  husband  must  be  sued  alone  (s).  alone  on 

contracts 
made  by 

A  wife  cannot  contract  durnig  coverture  so  as  to  charge  wife  during 
herself  (i).     She  contracts,  if  at  all,  as  agent  of  her  hus- 
band.    His  liability  depends  upon  the  authority  of  his 
wife  to  pledge  his  credit,  which  must  be  proved  by  the 
plaintiff  («)• 

{q)  2  Eoper,  Husband  and  Wife,  2nd  ed,,  105. 

(r)  See  Ca2}el  v.  Powell,  34  L.  J.  168,  C.  P.  ;  17  C.  B.,  K  S.,  743. 
This  case  refers  to  torts  committed  by  a  wife  during  coverture  ;  but  the 
principle  of  it  seems  to  apply  to  contracts  made  by  her  before  coverture. 

(s)  Leake,  Contracts,  234 ;  Manbij  v.  Scott,  2  Smith,  L.  C,  6th  ed., 
396  ;  France  v.  White,  1  M.  &  G.  731, 

{t)  Except,  of  course,  in  the  cases  enumerated  as  exceptions  to  Kule 
65  ;  Frmice  v.  White,  1  M.  &  G.  731. 

(u)  Bullen,  Pleadings,  3rd  ed.,  172;  Manly  v.  Scott,  2  Smith,  L.  C, 
6th  ed.,  396,  and  following. 


300 


DEFENDANTS    IN   ACTIONS 


HUSBAND 
AND 
WIFE. 

Authority 
to  bind 
husband  ; 


■when 


Antliorlty  of  7v'ife  to  hind  husband. — The  authority  of 
a  wife  to  pledge  her  husbiind's  credit  depends  (with  one 
exception)  on  the  principles  which  govern  the  relation 
of  principal  and  agent  (x).  The  question  to  be  settled 
is,  in  all  cases,  whether  the  wife  has  the  husband's 
authority  to  make  the  contract  on  which  the  action  is 
brought.  If  she  has  express  authority,  or  if  her  husband 
has  ratified  {y)  a  contract  made  by  her,  no  difficulty  can 
exist.  Doubt  can  arise  only  when  the  authority  relied 
upon  is  implied  authority  {z). 

A  man's  wife,  or  a  woman  represented  by  him  to  be 
living  with    j-^jg  wife,  is  vrimd  facie  presumed  to   have  authorit}^  to 

husband,  -^  ^  .„.,  ..  r  T-r 

make  contracts  such  as  a  wife  m  her  position  oi  me 
usually  makes ;  i.  e.,  contracts  for  articles  suitable  to 
that  station  which  he  permits  her  to  assume  (a).  The 
question  whether  a  wife  has  authority  to  make  a  par- 
ticular contract,  e.  g.,  to  buy  clothes,  jewellery,  &c., 
is  a  question  of  fact  for  the  jury,  and  thus,  "where 
a  plaintiff  seeks  to  charge  a  husband  on  a  contract 
made  by  his  wife,  the  question  is,  whether  the  wife 
had  his  authority  express  or  implied  to  make  the  con- 
tract ;  ...  if  there  be  express  authorit}-,  there  is 
no  room  for  doubt;  and  if  the  authority  is  to  be  im- 
plied, the  presumptions  which  may  be  advanced  on  one 
side  may  be  rebutted  on  the  other ;  and  although  there 
is  a  presumption  that  a  woman  living  with  a  man,  and 
represented  by  him  to  be  his  wife,  has  his  authority  to 
bind  him  by  her  contracts  for  articles  suitable  to  that 
station  which  he  permits  her  to  assume,  still  the  pre- 


(a;)  Chapter  XII. 

{7j)  Montague  \.  Benedict,  3  B.  &  C.  631  ;  2  Smith,  L.  C,  6th  ed.,  429  ; 
Seaton  v.  Benedict,  5  Bing.  28;  2  Smith,  L.  C,  6th  ed.,  13  ;  Waitkman 
V.  Wakefield,  1  Camp.  120  ;  Leake,  Contracts,  246,  247. 

{z)  See  Jolly  v.  Bees,  33  L,  J.  179,  C.  P.,  judgment  of  Erie, 
C.J. 

(a)  Manhy  v.  Scott,  2  Smith,  L.  C,  6th  ed.,  441  ;  Montacjicc  v.  Benedict, 
Ibid.,  429;  Jolly  v.  Rees,  33  L.  J.  177,  C.  P.  ;  15  C.  B.,  N.  S.,  628  ; 
Etheringtonv.  Parrot,  1  Salk.  118  ;  2  Smith,  L.  C,  6th  ed.,  441  ;  Watson  v. 
Threlkeld,  2  Esp.  637. 
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sumption    is    always    liable    to    be    rebutted"  (6).     This     husband 
authority  is  so  little  connected  with  the  relation  of  lius-       ^jpj,. 
band  and  wife,  that,  "  if  a  man  allow  a  woman  to  live 
with  him,   and  pass  for  his  wife,  he  will  be  liable  for 
necessaries  furnished  to  her  even  by  one  who  was  aware 
of  the  real  nature  of  the  cohabitation  "  (c). 

It  may  be  considered  an  open  question,  whether  the 
withdrawal  of  authority  by  a  husband  from  his  wife,  with- 
out the  knowledge  of  the  j)erson  deahng  with  her,  frees 
the  husband  from  liabiHty  to  such  person.  According  to 
the  latest  case  on  the  subject  (d),  such  private  withdrawal 
of  authority  relieves  the  husband  from  responsibility.  If 
such  be  the  law,  a  private  revocation  of  authority  has,  it 
would  seem,  in  the  case  of  a  husband  and  vdh,  an  effect 
beyond  that  which  it  would  have  in  the  case  of  an  ordi- 
nary principal  and  agent  (e). 

Where  a  wife  Lives  apart  from  her  husband,  she  has  no  when 
presumptive  authority  to  bind  her  husband  ;  but  in  one  ^^f  fj-om 
case  (the  exception  before  referred  to  (/) )  she  possesses  an  husband, 
autliorit}'  to  bind  him,  which  appears  to  result  from  the 
relation  of  husband   and  wife.     This  case   is   that  of  a 
married   woman    who,    not    having    an    adequate    main- 
tenance (g),   lives   apart  from  her   husband,   either  with 
his    consent  (h),  or  imder  compulsion  to  separate  from 
him  on  account  of  his  misconduct.     Under  these  cu'cum- 
stances  she  has   an  implied  authority,  which  cannot  be 
rebutted,  (or,  in  other  words,  a  right),  to  bind  her  hus- 
band by  contracts  for  necessaries  (i),  unless  she  is  living 


(6)  Jolly  V.  Rccs,  33  L.  J.  179,  C.  P.,  judgment  oi  Eric,  C.  J. 

(c)  2  Smith,  L.  C,  6th  ed.,  441. 

{(I)  Jolhj  V.  Rccs,  33  L.  J.  177,  C.  P.  ;  15  C.  B.,  ¥.  S.,  62S.  Compare 
Rijan  V.  Nolan,  Irish  Rep.  3  C.  P.  325,  judgment  of  the  Court. 

(c)  See  judgment  oi  Bijlcs,  J.,  who  dissented  from  the  rest  of  the  Court 
in  Jolly  V.  Rees,  33  L.  J.  181,  C.  P. 

(/)  See  p.  300,  ante. 

(g)  Ozard  v.  Damford,  1  Selwyn,  N.  P.,  13th  ed.,  229. 

(h)  Mizcn  v.  Pick,  3  M,  &  W.  481;  Biffin  v.  JJigncll,  31  L.  J., 
189,  Ex.,  7  H.  &  N.  877. 

(0  Bullen,  Pleadings,  3rd  ed.,  172,  173. 
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in  acMteiy  (A).  A  tradesman,  or  other  person,  who 
trusts  a  wife  living  apart  from  her  husband  cannot  treat 
the  husband  as  liable  to  pay  for  goods  supplied  for  her 
unless  the  circumstances  of  the  case  are  such  as  to  give 
her  a  right  to  pledge  her  husband's  credit.  The  trades- 
man trusts  her  at  his  o^vti  risk,  and  if  the  circumstances 
are  not  such  as  to  give  her  authority  (if,  for  example,  she 
is  living  in  adultery,  or  receives  an  adequate  allowance), 
then  the  husband  is  not  bound,  even  though  the  creditor 
did  not  know  these  facts  (l). 

What  are  Necessaries  ? — The  articles  which  can  be 
treated  as  necessaries  when  supplied  to  a  wife  living  apart 
from  her  husband,  must  be  not  only  suitable  in  them- 
selves to  her  position,  but  also  indispensable,  because  not 
supplied  from  other  sources,  and  indis^Jensable  without 
the  fault  or  waste  of  the  wife  (m). 

The  term  has,  however,  been  given  a  considerable 
latitude  of  meaning.  "  Furniture  for  a  house  may  be 
necessary  for  a  wife  in  a  station  of  life  requii-mg  her  to 
live  in  a  furnished  house  (n).  Where  it  became  necessary 
for  a  wife  to  exhibit  articles  of  the  xieace  against  her 
husband,  it  was  held  that  he  was  liable  for  the  costs  of 
an  attorney  employed  by  her  on  that  occasion  (o),  and 
that  an  allowance  made  to  her  for  maintenance  could  not 
be  considered  as  applicable  to  that  pm-pose  Qj).  The 
costs  of  a  proctor  {q)  employed  by  a  wife  in  prosecuting 


(k)  Atl-yns  v.  Pearce,  2   C.   B.,  N,    S.,   763;    26  L.  J.  252,  C.  P. 
Cooper   V.  Lloyd,  6  C.  B.,  N.  S.,  519  ;  Knox  v.  Bushcll,  3  C.  B.,  K  S., 
334. 

(I)  Biffin  V.  Bignell,  31  L.  J.  189,  C.  P.  ;  7  H.  &  N.  877. 

{m)  Compare  the  meaning  of  the  word  ' '  necessaries  "  when  used  with 
regard  to  the  contracts  of  an  infant,  and  especially  the  question  whether 
things  can  be  necessarj'  for  an  infant  with  which  he  is  ahead}'  sup])lied, 
pp.  285—288,  ante,  Ryder  v.  Womhwcll,  L.  R.  4  Exch.  32  (Ex.  Ch.)  ; 
Jolly  V.  Bees,  33  L.  J.  180,  C.  P.,  judgment  oi  Byles,  J. 

(n)  Hunt  V.  Be  Blaquicre,  5  Biug.  550. 

(o)  Shepherd  v.  Mackoul,  3  Camp.  326. 

{p)  Turner  v.  Rookes,  10  A.  &  E.  47. 

(3)  Brown  v.  Ackroyd,  5  E.  &  B.  819  ;  25  L.  J.  193,  Q.  B.  See 
Grindell  v.  Godmond,  5  A.  &  E.  755. 
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a  suit  against  her  husband  for  a  divorce  on  the  ground 
of  cruelty,  may  be  recovered  as  a  necessary  if  there  was 
reasonable  cause  for  the  suit"(r).  The  legal  expenses 
inciu'red  by  a  deserted  wife  preliminary  and  incidental 
to  a  suit  for  restitution  of  conjugal  rights  (s) ;  in 
obtaining  counsel's  opinion  on  the  effect  of  an  ante- 
nuptial agreement  for  a  settlement  (t) ;  in  obtaining 
professional  advice  as  to  the  mode  of  deahng  with  trades- 
jieople  who  were  pressmg  for  payment,  and  of  preventing 
a  distress  (u),  have  been  all  held  necessaries  for  which  a 
wife  had  authority  to  pledge  the  credit  of  her  husband. 
Where,  again,  a  wife  lived  separate  from  her  husband 
for  reasons  which  justified  her  in  doing  so,  and  her  child, 
under  seven  years  of  age,  Avas  hving  with  her  against  her 
husband's  will,  an  order  of  the  Master  of  the  Rolls  having 
been  made  under  23  Vict.  cap.  54,  giving  the  wife  the 
custody  of  the  child,  and  the  wife  had  no  adequate  means 
of  support,  it  was  held  by  the  majority  of  the  Queen's 
Bench,  that  reasonable  expenses  for  the  child  were  neces- 
saries for  the  wife,  for  which  she  might  pledge  her  hus- 
band's credit. 

Effect  of  death. — On  the  death  of  a  husband,  his  exe- 
cutors become  liable  on  the  contracts  of  his  wife  made 
during  coverture,  on  which  he  himself  Avas  liable  ;  thus, 
generally  speaking,  the  executors  of  a  husband  are  hable 
for  the  debts  of  liis  wife  conti-acted  after  marriage. 

From  the  rule,  however,  that  an  agent's  authority  ex- 
pires on  the  death  of  his  principal,  it  results  that  if  a 
wife  enters  into  contracts  of  a  character  to  bind  her  hus- 
band, belieA'ing  him  to  be  alive,  but  in  reality,  after  his 
death,  neither  the  wife  herself,  nor  the  husband's  exe- 
cutors, can  be  made  in  any  way  legally  liable  in  respect 
of  such  contracts.  The  widow  cannot  be  made  liable, 
because,  having  originally  had,  before  she  knew  of  her 


HUSBAND 
AND 
WIFE. 


Effect  of 
(leatb. 


(r)  Leake,  Contracts,  246. 

(s)  Wilson  V.  Ford,  L.  E.  3  Exch.  63. 

(t)  Ibid. 

(li)  Bazdei/  v.  Fordcr,  L.  E.  3  Q.  B.  559  ;  37  L.  J.  237,  Q.  B. 
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husband's  death,  full  authority  to  contract,  she  mtended 
to  contract  as  an  agent  for  hun,  and  did  not  make  herself 
liable.  Nor  can  she  be  treated  as  having  fraudulently 
represented  that  she  had  an  authority  which  she  had  not, 
or  as  having  imphedly  warranted  that  the  authority 
under  which  she  intended  to  act  actually  existed  (x).  The 
executors  cannot  be  made  liable,  because  the  contract 
was  made  after  the  death  of  the  testator  (?/). 

After  divorce  the  husband  retains  the  liability  which 
he  had  incurred  before  the  divorce  on  contracts  made  by 
his  wife  durmg  coverture. 


Rule  69. 

Effect  of 
error  as  to 
joinder  of 
husband 
and  wife. 


Rule  69. — The  following  are  the  results  of  errors 
in  joinder  of  parties  in  actions  against  husband  or 
wife  : — 

1.  If  a  husband  is  sued  alone  where  his  wife  must 
be  joined,  the  error  is  fatal. 

2.  If  a  wife  is  sued  alone,  where  she  must  be 
joined,  the  only  result  is  to  expose  the  plaintiff  to  a 
plea  in  abatement. 

3.  If  a  husband  is  sued  jointly  with  his  wife 
where  he  ought  to  be  sued  alone,  the  error  is  fatal 
unless  amended. 


Husband  ^-   V  ^'   hushaiul  is  sucd  olonc,  dr. — If  a  husband  is 

sued  sued  alone  where   his  wife  ought  to  be  joined,  e.  g.,  on 

where  wife    Contracts    made  with    his  wife  before  marriage  (z),   the 
should  be     QYi^Qi^  is  fatal ;  for  if  it  appears  on  the  record,  it  gives  rise 
to   a  demurrer,  &c.  ;   and  if  it  appears  on  the  trial,  it 
gives  rise  to  a  nonsuit  or  adverse  verdict.     The  defen- 


(x)  Smout  V.  Ilbcry,  10  M.  &  W.  1  ;  12  L.  J.  357,  Ex. 
(y)  Blades  v.  Free,   9  B.  &  C.  167  ;  2  Williams,   Executors,   6th  ed., 
1633.     Compare  2  Smith,  L.  C,  6th  ed.,  456, 
z)  Eule  69. 
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tlant  may  plead  the  general  issue,  e.g.,  never  indebted,     husband 
and  the  error  cannot  be  amended  at  the  trial  by  adding       ^fp^. 
the  name  of  the  Avife  {a). 

^.   If  a   ivife   is   sued   alone,    &c. — If  a  wife   is  sued  Wife  sued 
alone,  e.  g.,  on  contracts  made  by  her  before   marriage,   where  hus- 
a  formal  error  has  been  committed  ;  for  she  ought  never  ^^^'^  °"s^* 
to  be  sued  without  her  husband.     Still,  the  person  sued  joined, 
is    in   reality   liable.     She,   therefore,   cannot    treat   the 
error   as   affording  an    answer    to    the    action,  but  she 
may  insist   upon  her   husband   being  joined   as    defen- 
dant.     In    other   words,    she   ma}^  plead   her   coverture 
in  abatement.     She  can  take  no  other  advantage  of  the 
error  (h). 

d.  If  a  hushand  is  sued  jointly,  dx. — If  a  husband  and  Husbcand 
wife  are  sued  jointly  where  the  husband  ought  to  be  sued  ^|t|J^^)fe'^ 
alone,   the  error  is  fatal,  unless  amended  (c).     It  may,  where  he 
perhaps,  be  a  question  whether  this  error  can  be  amended,  be^sued** 
It  resembles  rather  the  case  of  an  action  against  a  wrong  ^^°^^- 
defendant,  than  that  of  a  simple  misjoinder  of  defen- 
dants {d). 

{a)  Garrard  v.  Giuhilei,  11  C.  B.,  N.  S.,  616  ;  31  L.  J.  131,  C.  P.,  esp. 
judgment  of  Williams,  J.,  31  L.  J.  133,  C.  P.  ;  13  C.  B.,  N.  S.,  832  ; 
31  L.  J.  270,  C.  P.  (Ex.  Ch.). 

(b)  Bullen,  Pleadings,  3rd  ed.,  171  ;  Lovel  v.  Walker,  9  M.  &  W.  299  ; 
Milner  v.  Milnes,  3  T.  \i.  627,  631. 

(c)  See  Chapter  XXXIV. 

{d)  If  a  wife  be  sued  alone  in  cases  where  she  ought  not  to  be  joined,  she 
is,  in  effect,  sued  on  a  contract  on  which  she  is  not  liable.  An  action, 
therefore,  against  her  cannot  succeed.  If,  however,  the  defence  is  thab 
she  is  not  liable,  because,  at  the  time  of  making  the  contract  she  was  a 
married  woman,  her  coverture  must  be  specially  pleaded.  Bullen,  Plead- 
ings,  3rd  ed.,  598  ;  8  R.  G.  H.  T.  53. 


CHAPTER  XVII. 

— ♦ — 

BANKRUPT  AND  TRUSTEE. 


Rule  70. — A  bankrupt  cannot  after  his  discharge 
TRUSTEE,    be  sued  on  contracts  made  before  bankruptcy  (a). 


BANKRUPT 
AND 


Rule  70. 

Discharged 
bankrupt 
not  to  be 
sued  on 
contracts 
made 
before 
bank- 
ruptcy. 

Contracts 
put  an  end 
to  by  bank- 
ruptcy. 


Bankruptcy  does  not  of  itself  (b)  free  tlie  bankrupt 
from  liability  on  his  contracts  (c). 

The  following  contracts  with  the  banki-upt  are  put  an 
end  to  altogether  as  far  as  he  is  concerned,  by  and  from 
the  date  of  the  order  of  adjudication. 

1st.  Covenants  or  other  contracts  having  relation  to 
onerous  property,  ichich  the  Trustee  may  either  adopt  or 
disclaim. — Whether  the  rights  and  obligations  under 
such  covenants  or  contracts  are  adopted  or  disclaimed  by 
the  Trustee,  the  rights  and  obligations  of  the  banki-upt 
cease  from  the  time  of  his  being  adjudicated  a  bankrupt. 
If,  for  instance,  the  bankrupt  has  a  lease  of  property 
under  which  he  is  bound  to  repaii-,  the  Trustee  may  adopt 
the  lease,  in  which  case  all  liability  for  future  breaches 


(a)  Bankruxjtcy  Act,  1S69,  ss.  23,  33,  31,  and  49.  Debts  or  liabilities 
contracted  after  the  date  of  the  order  of  adjudication  are  uot  proveable 
under  the  bankruptcy,  or  baixed  by  the  order  of  discharge.  Bankruptcy 
Act,  1869,  ss.  31,  49. 

(fi)  Spencer  v.  Demett,  L.  R.  1  Ex.  123  ;  Hartley  v.  Greenwood,  5  B.  & 
Aid.  95  ;  Jones  v.  Mill,  L.  R.  5  Q.  B.  230.  See  Bankruptcy  Act,  1869, 
6.  49,  by  which  the  discharge  must  be  pleaded. 

(c)  A  bankrupt  sued  at  any  time  after  the  presentation  of  a  bankruptcy 
petition,  should  apply  to  the  Court  having  jurisdiction  in  bankruptcy  to 
restrain  further  proceedings  ;  and  this  he  may  do  after  the  presentation 
of  the  petition  in  respect  of  an  action  in  progress  at  the  commencement  of 
the  bankruptcy.  The  Court  has  discretion  whether  to  stay  such  actions 
or  not.     Bankruptcy  Act,  1869,  ss.  13,  4. 
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of  the  covenant  to  repair,  passes  away  from  the  bankrupt ;    bankrupt 
or  the  Trustee  may  dischiim  au}^  interest  in  the  property,     trustee. 
in  wliich  case  also,  the  bankrupt  ceases,  from  the  date  of 
the  adjudication,  to  have  any  interest  in  the  proper.ty,  or 
to  be  Hable  in  any  way  for  future  breaches  of  the  cove- 
nants (d). 

2nd.  Indentures  of  appi'enticeshij). — An  indenture  of 
api:)renticeship  is  cojnpletely  discharged  at  the  will  either 
of  the  banki-upt  or  the  apprentice,  by  the  order  of  adju- 
dication (e). 

The  general  principle  as  to  all  other  liabilities  on  con-   Bankrupt 
tracts  made  by  the  banki-upt  before  bankruptcy,  is  that  ^'^^^^  ^^^ 
if  the  claims  against   him   are  proveahle,   the  order  of  bilities 
discharge  (/)  (not  the  banla^uptcy)  frees  him  from  liability  "^^^^^  ^[® 
for  them.     The  tendency  of  successive  Banki'uptcy  Acts 
has  been  so  to  extend  the  number  of  claims  wliich  are 
made  proveable,  that  it  may  now  be  laid  down  that  (sub- 
ject to  some  few  exceptions  hereafter  enumerated),   all 
claims  against  a  bankrupt  arising  on  contracts  or  pro- 
mises  made    by   him   before    bankruptcy    are   proveable 
against  his  estate,  and  are,  therefore,  barred  by  his  dis- 
charge ig). 

There  are  some  debts  or  liabilities  which  are  not  got 

(d)  Bankruptcy  Act,  1869,  s.  23.  As  regards  breaches  committed 
before  the  adjudicatiou,  the  bankrupt's  liability  is  exactly  the  same  as  for 
the  breach  of  any  other  contract  made  by  him  before  bankruptcy. 

(e)  Bankruptcy  Act,  1869,  s.  33. 
(/)  Ibid.,  s.  49. 

((/)  This  is  the  result  of  the  following  provisions  of  the  Bankruptcy  Act, 
1869,  s.  31  :  — 

"  Demands,  in  the  nature  of  unliquidated  damages,  arising  otherwise 
than  by  reason  of  a  contract  or  promise  [i.  c,  demands  arising  from  torts], 
shall  not  be  proveable  in  bankruptcy  ;  and  no  person  having  notice  of  any 
act  of  bankruptcy  available  for  adjudication  against  the  bankrupt,  shall 
prove  for  any  debt  or  liability  contracted  by  the  bankrupt  subsequently  to 
the  date  of  his  so  having  notice. 

"  Save,  as  aforesaid,  all  debts  and  liabilities  present  or  future,  certain  or 
contingent,  to  which  the  bankrupt  is  subject  at  the  date  of  the  order  of 
adjudication,  or  to  which  he  may  become  subject  during  the  continuance 
of  the  bankruptcy,  by  reason  of  any  obligation  incurred  previously  to  the 
date  of  the  order  of  adjudication,  shall  be  deemed  to  be  debts  proveable  in 

X  2 
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BANKRUPT  rid  of  by  the  order  of  discharge,  and  which,  therefore, 
constitute  the  exceptions  to  the  general  rule  under  con- 
sideration. 


AND 
TRUSTEE 


Exceptions.        Exception  1. — Debts  or  liabilities  held  not  to  be  proveable  by  tbe 

Court  of  Banki'uptcy, 

not  prove-  "Any  person  aggrieved  by  any  estimate  made  by  the 
able  by  Trustee  may  appeal  to  the  court  having  jurisdiction  in 
banla-uptcy,  and  the  court  may,  if  it  think  the  value  of 
the  debt  or  liability  incapable  of  being  faiiiy  estimated, 
make  an  order  to  that  effect,  and  upon  such  an  order 
being  made,  such  debt  or  Uability  shall  for  the  purposes 
of  this  Act,  be  deemed  to  be  a  debt  not  proveable  in 
bankruptcy"  (Ji). 

Debts  Exception  2. — Debts  or  Liabilities  contracted  after  notice  to  the 

contracted      creditor  of  an  act  of  bankruptcy  (i). 

alter  notice 

of  act  of  bankruptcy. 

Debts  Exception  3. — Debts  or  liabilities  incui-red  by  means  of  fraud  or 

fraiur*^  ^y   breach  of  trust  {k). 

bankruptcy,   and  may  be  proved  in  the  prescribed   manner  before  the 

trustee  in  the  bankruptcy. 

***** 

"  'Liability'  shall,  for  the  purposes  of  this  Act,  include  any  compensa- 
tion for  work  or  labour  done  ;  any  obligation  or  possibility  of  au  obligation 
to  pay  money  or  money's  worth  on  the  breach  of  any  express  or  implied 
covenant,  contract,  agreement,  or  undertaking,  whether  such  breach 
does  or  does  not  occur,  or  is  or  is  not  likely  to  occur,  or  capable  of 
occurring,  before  the  close  of  the  bankruptcy;  and  generally  it  shall 
include  any  express  or  implied  engagement,  agreement,  or  undertaking, 
to  pay,  or  capable  of  resulting  in  the  payment  of  money,  or  money's 
worth,  whether  such  payment  be  as  respects  amount  fixed  or  unliquidated  ; 
as  respects  time  present  or  future,  certain  or  dependent  on  any  one  con- 
tingency, or  on  two  or  more  contingencies  ;  as  to  mode  of  valuation 
capable  of  being  ascertained  by  fixed  rules,  or  assessable  only  by  a  jury,  or 
as  a  matter  of  opinion." 

(A)  Bankruptcy  Act,  1869,  s.  31.  Compare,  as  to  the  meaning,  under 
the  Bankruptcy  Act,  of  "  debt  and  liability,"  sect.  31  and  s.  4. 

A  number  of  claims  were  held  not  proveable  under  former  Acts,  mainly 
on  the  ground  that  their  value  could  not  be  estimated.  It  is  possible  that 
many  claims  decided  not  to  be  proveable  imder  the  foiTner  Acts,  may  be 
held  to  be,  as  a  matter  of  fact,  incapable  of  proof  under  the  present  Act. 

(0  Ibid.,  s.  31. 

(^•)  Ibid.,  s.  ly. 
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Exception   4. — Debts   or   liabilities  wbereof   the  bankrupt    has     bankrupt 
obtained  forbearance  by  fraud  (/).  ^^^ 

TRUSTEK. 


Debts 
whereof  forbearance  obtained  by  fraud. 

Exception  5. — Debts  due  to  the  Cro-wn  (m).  Crown 

^  debts. 

Exception  6. — Debts  with  which  the  bankrupt  stands  charged  for  Debts  due 

an  offence  against  a  statute  relating  to  any  branch  of  the  public   for  offence 

revenue,  or  at  the  suit  of  the  sheriff  or  other  public  officer  on  a   ^|^g°^*g^ 

bail  bond,  entered  into  for  the  appearance  of  any  person  prosecuted 

for  any  such  offence  [n). 


EuLE  71. — An    iindischarged    bankrupt  remains    Rui^i- 
liable  on  contracts  made  by  liim  before  bankruptcy.    Undijj^ 

.  .  T      1  f>  bankrupt 

The  mere  bankruptcy  not  being  itsell  a  discharge  Irom  Habie  on 
liabilities,  an  undischarged  bankrupt  is  obviously  up  to  ^°^*'g^'*' 
the  close  of  the  bankruptcy  still  liable  on  his  contracts,   before 
though  as   already  explained  (o),  he    may  apply  to  the  ^.^^^^J^ 
court  to  stay  an  action  against  him. 

But  a  bankruptcy  may  be  closed,  and  yet  under  the 
present  Act  the  bankrupt  may  not  obtain  his  discharge, 
and  thus  may,  even  after  the  proceedings  in  bankruptcy 
are  ended,  remain  an  undischarged  bankrupt  (p). 

(Z)  Bankruptcy  Act,  1869,  s.  49. 

(m)  Ibid. 

{n)  Ibid.  He  may,  however,  be  discharged  from  the  last  two  classes  of 
debts  by  the  consent  of  the  Commissioners  of  the  Treasury. 

(o)  See  p.  307  n.  (c),  ante. 

(2))  His  position,  which  is  peculiar,  is  thus  defined  by  the  Act : — 

"Wliere  a  person  who  has  been  made  bankrupt  has  not  obtained  his 
discharge,  then,  from  and  after  the  close  of  the  bankruptcy,  the  following 
consequences  shall  ensue  :— 

"1.  No  portion  of  a  debt  proveable  under  the  bankruptcy,  shall 
be  enforced  against  the  property  of  the  person  so  made  bankrupt  icntil  the 
expiration  of  three  years  from  the  close  of  the  hankruptcy,  and  during  that 
time,  if  he  pay  to  his  creditors  such  additional  sum  as  will,  with  tlie 
dividend  paid  out  of  his  property  during  the  bankruptcy,  make  up  ten 
shillings  in  the  pound,  he  shall  be  entitled  to  an  order  of  discharge,  in  the 
same  manner  as  if  a  dividend  of  ten  shillings  in  the  pound  had  originally 
been  paid  out  of  his  property. 

"2.  At  the  expiration  of  a  period  of  three  years  from  the  close  of  the 
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The  result  of  the  Act  seems  to  be,  that  during  three 
years  after  the  close  of  the  bankruptcy,  no  claim  depending 
on  a  contract  made  before  the  adjudication  of  banki'uptcy 
can  be  enforced  against  the  projierty  of  the  banla'upt ;  but 
it  would  rather  appear  that  there  is  nothing  to  i)revent  a 
creditor  from  bringing  an  action  against  the  banki'upt  in 
resjDect  of  such  claim  during  the  three  years  {q). 

After  the  lapse  of  the  three  years  any  unpaid  balance 
of  debt  proved  under  the  bankruptcy,  becomes,  in  case 
the  debtor  has  not  obtained  an  order  of  discharge,  a  judg- 
ment debt,  and  payment  can,  it  is  presumed,  be  enforced 
either  by  execution  or  by  an  action  on  the  judgment. 


Rule  72. 

Trustee 
can  be 
sued  on 
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made  by 
liim  as 
trustee. 


Rule  72. — The  Trustee  can  be  sued  as  a  Trustee 
on  contracts  entered  into  by  him  in  his  character 
as  a  Trustee. 

The  rule  under  the  old  Banlaniptcy  Acts  was,  that  the 
assignees  of  a  bankrupt  could  not  be  sued  as  assignees  at 
law.  They  did  not  (nor  does  the  Trustee)  represent  the 
bankrupt  as  regarding  his  liabilities.  In  other  words, 
they  could  not  be  sued  on  contracts  made  by  the  bank- 
rupt in  the  same  way  in  which  an  executor  can  be  sued 


bankriiptc}',  if  the  debtor  made  Laukrlipt  lias  not  obtained  an  order  of  dis- 
charge, anybahance  remaining  unpaid  in  respect  of  any  debt  proved  in  such 
bankruptcy  (but  without  interest  in  the  meantime),  shall  be  deemed  to  be 
a  subsisting  debt,  in  the  nature  of  a  judgment  debt,  and,  subject  to  the 
rights  of  any  persons  who  have  become  creditors  of  the  debtor  since  the 
close  of  his  bankruptcy,  may  be  enforced  against  any  property  of  the 
debtor  with  the  sanction  of  the  court  which  adjudicated  such  debtor  a 
bankrupt,  or  of  the^court  having  jurisdiction  in  bankruptcy  in  the  place 
where  the  property  is  situated,  but  to  the  extent  only,  and  at  the  time  and 
in  manner  directed  by  such  court,  and  after  giving  such  notice  and  doing 
such  acts  as  may  be  prescribed  in  that  behalf."  Bankruptcy  Act,  1869, 
s.  54.  The  expression  debt  proveable  under  the  bankruptcy,  includes, 
speaking  generally,  all  liabilities  arising  out  of  any  contract  made  before 
the  adjudication  of  bankruptcy.     See  Chapter  XVII. 

iq)  See,  however,  Bankruptcy  Act,  1869,  s.  12,  compared  with  sect.  54. 
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on  the  contracts  of  his  testator,  since  the  mode  in  which 
a  creditor  of  a  hankrnpt  must  enforce  his  claim  is,  not 
hy  action  against  the  assignees  or  Trustee,  but  by  i)roof 
against  the  estate. 

The  assignees,  on  the  other  hand,  if  they  themselves 
entered  into  contracts,  were  personally  liable  if  at  all  (>•). 
If,  for  instance,  as  they  had  power  to  do,  they  adojited 
contracts  entered  into  by  the  bankrupt,  they  personally 
took  the  liabilities  of  the  contracts  (s),  and  thus,  on 
adopting  a  lease  made  to  the  bankrupt,  incm-red  the  same 
liabilities  as  anj'  other  assignees,  and  could  get  rid  of 
them  in  the  same  way  as  other  assignees,  bj^  assigiimg 
over  the  lease  (t). 

The  position  of  the  Trustee  imder  the  present  Act  is 
aj)pai'ently  diiierent.  He,  lilce  the  assignees,  is  in  no 
sense  liable,  and  cannot  be  sued  for  the  breaches  of 
contract  of  the  bankrupt ;  but  he  can  enter  into  engage- 
ments in  his  character  as  a  Trustee,  and  such  engage- 
ments will  bind  succeeding  Trustees.  This,  at  least, 
seems  to  be  the  effect  of  the  following  enactment  (?/)  : — 

"  The  Trustee  of  a  banki-ujit  ma}-  sue  and  be  sued  by 

the  official  name  of  '  the  Trustee  of  the  property  of , 

a  banki'upt,'  inserting  the  name  of  the  bankrupt,  and  by 
that  name  may  hold  propert}'  of  eveiy  descrij)tion,  make 
contracts,  sue  and  be  sued,  enter  into  any  engagements 
binding  upon  himself  and  his  successors  in  office,  and  do 
all  other  acts  necessary  or  expedient  to  be  done  in  the 
execution  of  his  office." 

It  may  be  inferred  from  this,  that  if  a  Trustee  adopts  a 
contract  made  with  the  banki'upt, — e.  g.,  a  lease,  he  and 
his  successor's  become  liable  upon  it  as  Trustees. 

The  Trustee  can,  when  the  bankruptcy  is  closed,  apply 
to  the  Com't  for  a  release  {x)  ;  and,  the  order  of  release. 


BANKRUPT 

AND 
TRUSTEE. 


(r)  Ridout  V.  Brourjli,  Cowp.  134  ;  Broom,  Parties,  2nd  ed.,  s.  183. 

(s)  Gibson  v.  Camithers,  8  SI.  &  "W.  321. 

{t)  Onslow  V.  Corrie,  2  Madd.  330  ;  Broom,  Parties,  2nd  ed. ,  s.  230. 

(w)  Bankruptcy  Act,  1869,  s.  83,  cl.  7. 

(a;)  See  Bankruptcy  Act,  1869,  ss.  51—53. 
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BANKRUPT   if  gi'anted,  discharges  him  '*  from  all  liability  in  respect 

TRUSTEE,     of  any  act  done  or  default  made  by  him  in  the  adminis- 

'  tration  of  the   affairs  of  the  bankruiot,  or  otherwise  in 

relation  to  his  conduct  as  Trustee  of  such  banknipt ;  but 

such  order  may  be  revoked  by  the  Court  on  proof  that  it 

was  obtained  by  fraud." 


CHAPTER  XVIIL 


EXECUTORS,  ADMINISTRATORS,  AND  HEIRS. 

Rule  73. — The  personal  representatives  (a)  of  a  EXEctJTOEs 

-t        •      •     ,  AND 

deceased  person  {i.  e.,  ms  executors  or  admimstra-  adminis- 
tors  (6) )  can  be  sued  on  all  contracts  made  with  '^^''^''''^' 
him,  whether  broken  before  or  after  his  death.  

Personal 

Executors  or  administrators  represent  the  deceased,  or  tatives  to 
rather,  his  personal  estate,  and  are  liable,  to  the  extent  ^^^^^^^_  °° 
of  the  assets  which  have  come  into  their  hands  to  be  tracts 
administered,    upon    all    contracts    made    by   hun    for  ^^^^^J 
breaches  before  or  after  his  death  (c).    Their  liability  is  ceased. 
the  same,  whatever  the  fonn  {d),  or  the  nature  of  the  testa- 
tor's or  intestate's  contracts ;  that  is  to  say,  an  executor, 
&c.,  is  bound,  not  only  by  the  promise  of  the  testator  to 
pay  a  debt,  but  by  his  undei-taking  to  perform  any  other 
act, — e.  g.,  to  give  a  fortune  to  his  daughter  (e),  to  build 
a  house  (/),    and   so   forth.      So,   if  M.,    the   testator, 
enters  into  a  contract  mth  A.,  that  N.  should  serve  A. 
for  a  certain  time,  and  after  M.'s  death,  N.  before  the 
expiration  of  the  time  leaves  A.'s  service,  A.  can  sue  X., 
M.'s  executor,  for  the  breach  of  the  agreement  (^f).     So, 

{a)  See,  for  distinction  between  real  and  personal  representatives, 
Chapter  XVII. 

{h)  The  liability  of  an  executor  is,  except  where  the  contrary  is  stated, 
the  same  as  that  of  an  administrator,  and  vice  versd, 

(f)  Bullen,  Pleadings,  3rd  ed.,  154. 

{d)  2  Williams,  Executors,  6th  ed.,  1590—1592. 

(c)  Bacon,  Abr.,  Executors,  P.  2  ;  2  Williams,  Executors,  6th  ed.,  1591. 

(/)  Quick  V.  Ludborrow,  3  Bulst.  30  ;  Weniworth  v.  CocJc,  10  A.  &  E.  42. 

(r/)  Williams,  Executors,  6th  ed.,  1592. 
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where  A.  had  entered  into  a  contract  with  M.  to  supply 
him  with  a  certain  quantity  of  slate  monthly  at  a  fixed 
price,  and  M.  agreed  to  receive  a  certain  numher  of  tons 
until  a  date  fixed  upon  in  the  agreement,  and  died  before 
that  date,  it  was  held  that  X.,  his  personal  representative 
who  refused  to  receive  the  slate,  was  liable  to  an  action 
at  the  suit  of  A.,  on  the  ground  that  he  was  bound  to 
pay  damages  out  of  the  assets  if  he  did  not  take  the  con- 
tract upon  himself  (h). 

Though  an  executor  is  at  common  law  (i)  not  liable 
for  the  torts  of  his  testator,  he  can  often  be  sued 
for  what  is  in  reality  a  tort  in  the  form  of  an  action 
for  breach  of  contract.  At  common  law,  for  example, 
trover  does  not  lie  against  an  executor  for  a  conver- 
sion by  his  testator  ;  but  if  the  testator  converts  and 
sells  goods  of  another  person,  the  owner  can  bring 
against  the  executor  an  action  for  money  received.  So, 
if  one  man  take  the  horse  of  another,  and  bring  him  back 
again,  his  executor  cannot  (independently  of  statute)  be 
sued  for  the  trespass,  though  the  wrong-doer  might  have 
been  so  sued ;  but  an  action  can  be  brought  against  the 
executor  for  the  use  and  hire  of  the  horse  ;  and  though 
the  executor  of  an  innkeeper  cannot  be  sued  in  tort 
(unless  under  3  &  4  Will.  IV.  c.  42,  s.  2),  for  the  loss  of 
a  guest's  goods,  he  can  be  sued  for  the  breach  of  an 
implied  promise  to  keep  them  safely  (l). 


(h)   Wenhvorth  v.  Cock,  10  A.  &  E.  42, 

(i)  He  is  uow,  generally  speaking,  liable  by  statute,  see  Chapter  XXXII,, 
post. 

[l)  Morgan  v.  Rarcy,  2  Fost.  &  F.  283.  See,  for  these  and  further 
examples,  Williams,  Executors,  6th  ed.,  1598,  1602.  It  should  be  noticed, 
that  in  the  last  case,  as  in  the  similar  one  of  an  action  against  a  carrier 
for  breach  of  the  contract  to  carry  safely,  the  real  ground  of  the  action 
is  a  breach  of  contract,  and  not  a  tort. 

It  is  not  quite  clear  how  far  an  executor  can  be  made  responsible 
for  an  act  which  is  not  really  a  breach  of  contract,  hy  being  sued  in  the 
form  of  an  action  ex  contractu.  He  cannot,  for  example,  be  sued  for  a 
debt  due  on  a  penal  statute  (2  Williams,  Executors,  6th  ed.,  1597  ; 
Anon.,  Dyer,  271  a.)  ;  and  it  is  questionable  to  what  extent  the  executor 
can  be  made  liable  in  an  action  ex  contractu,  for  the  negligence  of  his 
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An  executor  may  further  be  liable  to  an  action,  where  execptors 
the  testator  could  not  have  been  sued  ;  e.  g.,  where  he  has  adminis- 
contracted  that  his  executors  shall  pay  20L  after  his  trators. 
death  (m). 

The  i^ersonal  representatives   are  bound  by  all    con-  Personal 
tracts  made  by  the   deceased,  whether  named  therein  or  iatiVTs"' 
not,  and  even  when  the  heir  is  named  and  they  are  not  tound  on 
named  («),   and  their  liability  is  not  diminished  by  the  though  not 
fact,  that  the  real  representatives  may  be  also  liable  (o).  named. 
Hence,  an  executor  may  be  sued  on  a  covenant  real,  i.  e., 
one    which    runs   with    the    land,    and  descends    to    the 
heir  (j:)).     His  liability,  therefore,  exceeds  his  rights,  in 
respect  of  such  covenants  {q),  for  an  executor  cannot  sue 
on  them,  even  though  broken  in  the  testator's  lifetime, 
unless  substantial  damage  was  caused  by  the  breach  to 
the  personal  estate. 

Exception  1. — Contracts  limited  to  the  lifetime  of  the  deceased  (r).    Exceptions. 

Exception  2. — Covenants  in  law  not  broken  during  the  lifetime  of   Contracts 
the  deceased.  limited  to 

lifetime  of  deceased. 

Certain  covenants  are  annexed  by  the  law  to  the  use  Covenants 
of  certain  expressions.     Whenever,  for  example,  certain 
terms  are  used  in  a  lease,  it  is  infeiTed  as  a  matter  of 
law,  that  the  person  using  them  enters  into  certain  cove- 
nants.    Thus,  under  a  lease  by  deed,  the  word  demise 

testator ;  e.g.,  as  a  carrier,  surgeon,  &c.  His  liability  probably  depends 
iipon  the  answer  to  the  in^iiairy,  whether  such  actions  are  to  be  considered 
as  in  substance  actions  for  breach  of  contract,  or  actions  for  tort  (compare 
Powell  V.  Lmjton,  2  N.  R.  370  ;  Alton  v.  Midlnnd  Rail.  Co.,  19  C.  B., 
N.  S.,  213  ;  34  L.  J.  292,  C.  P.  ;  Pozzi  v.  Shipton,  8  A.  &  E.  963).  But 
it  seems  on  the  whole,  that  an  executor — at  any  rate  of  a  carrier — can 
be  made  liable  in  an  action  on  contract  for  his  negligence.  See  pp.  16 — 20, 
ante,  and  Chapter  XIX. 

(m)  Poivell  V.  Graham,  7  Taunt.  580. 

(n)  Bacon,  Abr.,  Heir,  F.  ;  2  Williams,  Executors,  6th  ed.,  1591,  1592. 

(o)  Ibid.,  1616,  1617. 

(p)  Ibid. 

(q)  See  p.  211—212,  ante. 

(r)  Rule  41,  Exception  2.  It  would  appear  that  an  executor  cannot  be 
sued  for  a  breach  of  promise  of  marriage  by  his  testator,  see  Chamberlain 
V.  Williamson,  2  M.  &  S,  408,  and  p.  208,  ante. 
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EXECUTORS,  or  let,  or  any  equivalent  words  sufficient  to  constitute  a 
lease,  import  a  covenant  for  title  and  for  quiet  enjoyment, 
unless  there  be  an  express  covenant  on  either  point,  in 
which  case  no  implication  can  be  raised  from  such 
words  (s).  Such  implied  contracts  are  limited  to  the 
duration  of  the  lessor's  estate,  and  cease  (t)  upon  its 
determination  (u).  No  action  lies  against  an  executor 
or  administrator  upon  such  a  covenant  at  law  which  is 
not  broken  until  after  the  death  of  the  testator  (v). 
Accordingly,  where  a  tenant  for  life  remainder  over 
demised  to  the  lessee,  his  executors,  &c.,  for  a  term  of 
fifteen  years,  without  any  express  covenant  for  quiet 
enjoyment,  and  the  lessee  was  evicted  by  the  remainder- 
man after  the  death  of  the  tenant  for  life,  but  before  the 
expiration  of  the  fifteen  j^ears ;  it  was  held  that  no 
action  of  covenant  could  be  maintained  by  the  lessee 
against  the  executor  of  the  tenant  for  life  in  respect  of 
such  eviction,  although  it  was  admitted  that  the  use  of 
the  word  demise  in  the  lease  imported  a  covenant  in  law 
for  quiet  enjoyment  (w). 


Where 
deceased 
co-con- 
tractor. 

Sub- 
ordinate 
Rule  I. 

Action  can 
be  com- 
menced 


Exception  3. — Contracts  on  wliicli  the  deceased  must  have  been 
sued  jointly  with,  other  persons  {x). 


SUBORDINATE    BULE    I. 


All  action  can  he   commenced  against  an  executor  before 
2)rohaAe,  hut  an  action  cannot  he  commenced  against 


(s)  Line  v.  Stephensmi,  4  Bing.  N.  C.  678  ;  5  Bing.  N".  C.  183  ;  Adams 
V.  Gibney,  6  Bing.  656,  666. 

{t)  Line  v.  Stephenson,  4  Bing.  N.  C.  678  ;  5  Bing.  N.  C.  183  ;  Adams 
V.  Gihney,  6  Bing.  656,  666  ;  see  Williams  v.  Burrell,  1  C.  B.  402  ;  Pen- 
fold  V.  Ahhott,  32  L.  J.  67,  Q.  B. 

(u)  BuUen,  Pleadings,  3rd  ed.,  205,  n. 

{v)  2  Williams,  Executors,  6th  ed.,  1618. 

{v})  Ibid.  ;  Adams  v.  Gibney,  6  Bing.  656,  Compare,  as  to  difference 
between  covenants  in  law  and  implied  covenants,  Williams  v.  Burrell, 
1  C.  B.  402  ;  14  L.  J.  98,  C.  P.  ;  Smith,  Landlord  and  Tenant,  293,  n. 
19. 

(x)  Compare  Rule  41,  Exception  4  ;  and  see  Pule  52  for  explanation. 
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an    administrator    before    letters   of   administration  executors 
granted  to  him.  ^^^ 

A  person  who  in  any  way  acts  as   executor,  without 
taking  out  jDrobate,  and,  indeed,  without  any  claim  to  be  ^8*^°^* 
executor,  mcurs  the  liabiUties  attaching  to  the  position  before 
of  executor,  and,  therefore,  against  such  a  j)erson  who  is  ^™  ^*^' 
an  executor  by  his  own  wi'ong,  or,  as  he  is  called,  an 
executor  de  son  tort,  an  action  can  be,  not  only  com- 
menced, but  also  maintained,  even  though  he  never  prove 
the  will,  or  take  out  letters  of  administration  (y). 

SUBOEDINATE    RULE    II. 

On  the  death  of  a  defendant  the  action  may  he  carried  on         Sttb- 
against  his  executor  or  administrator.  °ituUll 

If  the  cause  of  action  against   the  deceased   is  one  Action" 

which    smwives    against    his   representatives,    an    action  ^^^^  °o* 

commenced  against  him  does  not  on  his  death  abate,  but  deati  of 

ma}'  be  carried  on  against  his  representatives  {z).  defendant. 


Rule  74. — An   executor  or   administrator  must   Rule  74. 
be    sued   in   his  representative  character ;  i.  e.,    as  Exe^^r 
executor  or  administrator,  on  all  contracts  made  by  S*^^ 
the  deceased.  -«!:? 


An  executor  is  responsible  for  the  contracts  of  the 
testator,  simply  because  he  is  executor,  and  onl}'  in  so 
far  as  he  has  assets.  He  must,  therefore,  be  sued  as 
executor  on  all  contracts  made  by  the  deceased.  The 
same  principle  applies  where  the  ground  of  the  executor's 
liability  is  not  a  contract  of  the  testator's,  but  some  act 
of  his  which  gives  rise  to  a  so-called  imi^lied  contract ; 
and  this  holds  good  even  where  the  breach  of  the  implied 
contract  did  not  take  place  until  after  testator's  death. 

(y)  1  Williams,  Executors,  6th  ed.,  247—262.  Compare  pp-  214,  215, 
ante. 

{z)  Compare  p.  215,  aide. 
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EXECUTORS  Where,  for  example,  M.  and  A.  are  co-sureties,  and  after 
ADM^Nis-     -^^-'s  death  A.  is   compelled  to  pay  the  whole  debt,  A. 
TRATORs.     certainly  may,  and  apparently  must,  sue  X.,  the  repre- 
sentative of  M.,  inX.'s  representative  character;  i.  e.,  as 
executor  or  administrator  (a). 


Rule  75.        RuLE  75. — An   executoT    or  administrator   must 
Executor     IjG  sued  in  his  personal  cliaracter  on  contracts  made 

to  be  sued      ,        ,  .  ,  „ 

in  personal     DJ  hmiSeil. 

character 

on  con-  11 

tracts  An  executor  is  personally  liable  on  contracts  made  by 

made  by       himself,  even  though  they  have  reference  to,  and  are  for 

him.  '  ,    "  ' 

the  benefit  of,  the  testator's  estate  (h).  Thus  an  exe- 
cutor, though  not  personally  liable  for  the  contracts  of 
the  deceased,  may  make  himself  liable  for  them  by  a  new 
contract,  which,  under  the  Statute  of  Frauds,  must  be  in 
writing,  and  which,  unless  it  be  by  deed,  is  of  no  force 
without  a  consideration  (c).  An  executor  or  adminis- 
trator, again,  who  carries  on  the  testator's  trade,  is  per- 
sonally liable  on  contracts  made  in  respect  of  such  trade, 
and  is  so  liable  on  an  implied  contract  to  pay  for  the 
suitable  funeral  expenses  of  the  deceased  (d).  As,  how- 
ever, an  executor's  liability  in  this  case  depends  on  his 
havmg  assets,  he  may  defeat  an  action  founded  only  on 
the  implied  contract,  by  showing,  that  he  has  no  assets  (e). 
The  following  are  some  of  the  distinctions  between  an 
action  against  an  executor  in  his  representative  character, 
and  an  action  agamst  bun  in  his  personal  character. 


(a)  2  Williams,  Executors,  6th  ed.,  1637,  1638.  Compare  Corner  v. 
Shew,  3  M.  &  W.  350,  353. 

(6)  Ibid. 

Cc)  2  Williams,  Executors,  6th  ed.,  1640,  1648,  1654.  See,  as  to  consi- 
deration, p.  81,  82,  anU. 

(d)  Brice  v.  Wilson,  8  A.  &  E.  349. 

(c)  Under  the  plea  of  never  indebted,  viz.  Tugivcll  v.  Heyman,  3  Camp. 
298  ;  Rogers  v.  Price,  3  Y.  &  J.  28  ;  Bullen,  Pleadings,  3rd  ed.,  101. 
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The  judgment  against  an  executor,  when  liable  only  as  executors 

such,  is   a  judgment  de   bonis   testatoris,  or   against  his  adminis- 

testator's    goods.     The  judgment    against    an    executor,  trators. 

when  liable  personall}^  is  a  judgment  de  bonis  proprils,  Distinction 

or  against  his  own  goods  (/).  An  executor,  sued  as  such,  actions 

can  raise  defences,  e.g.,  that  he  has  fully  administered  against 

the  estate  of  the  testator,  which,  from  their  nature,  are  in  personal 

available  for  an  executor  or  an  administrator  only,  whilst,  ^"'^ '° 

^  J '  '    represen- 

on  the  other  hand,  he  cannot  raise  a  defence,  such  as  his  tative  cha- 
own  bankruptc}^  which  might  be  available  in  an  action 
against  him  personally  (g).     The   difference  between  the 
two    kinds    of  actions   is  further  seen  in   the  rules    as 
to— 

Set-off. — In   an  action  against  an  executor  for  debts  Set-off. 
due  from  the  testator,  debts  due  to  the  testator  {h)  may 
be   set   off,  but  not   debts  due  to   the  executor  as  exe- 
cutor (i). 

In  an  action  against  an  executor  on  promises  made  by 
him  as  executor, — e.  g.,  on  an  account  stated  by  him  as 
executor  in  respect  of  debts  due  from  the  testator, — it  is 
possible  that  a  debt  due  from  the  j)laintiff  to  the  testator 
may  be  set  oft',  since  the  account  stated  b}^  the  executor  as 
such  shows  a  debt  due  from  his  testator  to  the  plaintiff  (J) ; 
but  it  would  seem  that  in  an  action  against  an  executor 
for  debts  due  from  him  as  executor,  debts  due  to  the 
testator  cannot  be  set  off. 

In  an  action  against  an  executor,  in  his  personal  capa- 
city, debts  due  to  him  personally  may  be  set  off,  but  not 
debts  due  to  the  testator,  or  to  him  as  execvitor  {k) .     An 


(/)  2  Williams,  Executors,  6th  ed.,  1823,  1824. 

(;/)  1  Ibid.,  COS  :  2  Ibid.,  1793. 

(/()  2  Geo.  II.,  c.  22,  s.  13. 

{i)  MardaU  v.  Thcllusson,  6  E.  &  B.  976  (Ex.  Ch.),  reversing  judgment 
of  the  Queen's  Bench,  18  Q.  B.  857. 

ij)  2  Williams,  Executors,  6th  ed.,  1803  ;  Blakcslcy  v.  Srnalhoood,  8 
Q.  B.  538  ;  15  L.  J.  185,  Q.  B.  ;  see  Rces  v.  Watts,  11  Ex.  410  ;  25  L.  J. 
30,  Ex.  (Ex.  Ch.) 

(A-)  2  Williams,  Executors,  6th  ed.,  1803. 
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EXECUTORS  executor,  sued  as  such,  cannot  set  off  a  debt  due  to  him 

admInis-     personally  (i). 

TRATORs.         Lessor  or  lessee.  —  An  executor's   liabiHties   under  a 


Lessor  or 
lessee. 


Actions 
for  rent. 


lease  are  peculiar,  as  he  may^be  Hable  both  as  executor 
and  as  assignee. 

As  executor  he  is,  as  before  pointed  out,  liable  for  all 
the  promises  of  the  deceased,  and  therefore,  "  although  a 
covenant  in  a  lease  should  be  of  a  nature  to  run  with  the 
land  {m),  so  as  to  make  the  assignee  of  the  term  liable 
for  a  breach  of  it  after  assignment,  yet  this  shall  not 
discharge  the  lessee  from  a  concurrent  liability  on  the 
covenant  as  far  as  he  has  assets,  even  although  the  lessor 
may  have  accepted  the  assignee  as  his  tenant  (n).  There- 
fore, where  the  lessee  has  assigned  the  tenn  in  his  life- 
time, the  lessor  may  still  mamtain  an  action  of  covenant 
upon  an  express  covenant  for  pajonent  of  rent,  even 
although  the  lessor  has  accepted  the  assignee  for  his 
tenant,  and  so  may  the  assignee  of  the  reversion,  by 
virtue  of  the  Statute  32  Hen.  VIII.  cap.  34  (o).  So  if 
the  executor  assigns  the  term,  the  lessor  may  afterwards 
bring  covenant  against  the  executor,  notwithstanding  any 
acceptance  of  the  assignee  as  tenant,  and  so  also  may  the 
assignee  of  the  reversion"  {p). 

Hence  the  following  rules  as  to  the  liability  of  an  exe- 
cutor or  administrator  in  actions  for  rent. 

1.  An  executor  is  liable  in  his  representative  character 


{I)  Hutchinson  v.  Sturcjes,  Willes,  261,  263.  Compare  generally,  as  to 
set-off,  2  Williams,  Executors,  6tli  ecL,  1803;  Bullen,  Pleadings,  3rd  ed., 
680. 

(to)  As  to  such  covenants,  see  pp.  119-128,  ante. 

{n)  The  executor  of  a  lessor,  on  the  other  hand,  is,  it  would  seem, 
under  the  statute  (32  Hen.  VIII.,  c.  34),  relieved  by  assignment  of  the 
reversion  from  liability  to  be  sued  on  covenants  of  the  lessor  which  run 
with  the  land.     Smith,  Landlord  and  Tenant,  293,  n.  19. 

(o)  Brett  Y.  Cumhcrland,  Cro.  Jac.  521,  522  ;  Thursbyy.  Plant,  1  Wmsj 
Saund.  241  a,  n.  (5). 

(p)  2  Williams,  Executors,  6th  ed.,  1616,  1617.  See  Ildlkr  v.  Casbard, 
1  Sid.  266  ;  Cofjhill  v.  Frcdovc,  3  Mod.  325  ;  but  see  22  &  23  Vict.  c.  35* 
s.  27. 
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for  all  rent  accrued   due  in  the   lifetime  of  the   testa- 
tor (q). 

2.  In  an  action  of  debt  for  rent  accrued  due  after  the 
death  of  the  lessee,  the  executor  ma}'',  if  he  enters  upon 
the  demised  premises,  be  sued  at  the  election  of  the 
lessor,  either  as  executor,  or  personall}'  as  assignee  (/•)• 
And  the  same  thing  holds  good  when  the  executor  is 
sued  on  an  express  covenant  for  rent  (s). 

3.  If  the  term  was  assigned  b}'  the  testator,  the  exe- 
cutor cannot,  of  course,  be  sued  as  assignee,  since  the 
term  never  passed  to  him ;  but  he  may  be  sued  as  exe- 
cutor in  debt  for  the  rent,  if  the  lessor  has  not  accepted 
the  assignee  as  tenant,  and  even  in  this  case  he  may  be 
sued  as  executor  on  an  express  covenant  to  pay  rent  (t). 

4.  If  the  executor  himself  assigns  the  term,  he  is 
chargeable  as  assignee  for  the  time  only  during  which  he 
occupied  the  premises ;  and  if  he  is  sued  for  rent  accrued 
due  since  the  assignment  by  himself,  he  is  liable  as  exe- 
cutor only  (u). 

Exception. — Contracts  made  by  executor  distinctly  as  executor. 

"  Modern  authorities  have  established  that  in  several 
instances  an  executor  may  be  sued  as  executor  on  a 
promise  made  by  him  as  executor,  and  that  a  declaration 
founded  on  such  promise  will  charge  the  defendant  no 
farther  than  a  declaration  on  a  promise  of  the  testa- 
tor "(a:).  Thus  he  maybe  sued  as  executor  for  money 
paid  for  him  in  that  character  (?/),  and  on  an  account 
stated,  as  on  a  statement  made  b}'  him  as  executor. 


EXECDTORS 
AND 
ADMINIS- 
TRATORS. 


Exception. 

Contracts 
by  executor 
as  executor. 


{q)  2  Williams,  Executors,  6th  ed.,  1619. 

{r)  Ibid.     As,  liowever,  to  tlie  dt'l'euces  which  he  may  raise,  see  BuUeii, 
Pleadinc^'s,  3rd  ed.,  212. 
(s)  Ibid. 

(t)  2  Williams,  Executors,  6th  cd.,  1624. 
(u)  Ibid.,  1624—1625. 
(x)  Ibid.,  1636. 
{y)  Ashby  v.  AsJtby,  7  B.  &  C.  444. 
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EXECUTORS 
AND 
ADMINIS- 
TRATORS. 

Sub- 
ordinate 
Rule. 

Executor 
cannot  be 
sued  at 
once  in 
his  repre- 
sentative 
and  in  his 
personal 
character. 


SUBORDINATE    RULE. 

In  an  action  afialnst  an  executor  or  administrator,  claims 
made  arjainst  him  in  his  reinesentative  character 
cannot  he  joined  with  claims  made  against  him  in  his 
2)ersonal  character  {z). 

Counts  charging  tlie  defendant  as  executor  or  adminis- 
trator, cannot  be  joined  with  counts  charging  him  per- 
sonally in  his  own  right,  and  a  declaration  uniting  such 
counts  is  bad  on  demurrer  {a). 

The  Common  Law  Procedure  Act,  1852,  s.  41,  which 
allows  different  kinds  of  action  by  and  against  the  same 
parties  in  the  same  rights  to  be  joined  does  not  apply 
to  such  cases  {h). 


Rule  76. 

Co-exe- 
cutors 
shoukl  1)0 
sued 
jointly. 


Rule  76. — All  co-executors  or  co-administrators 
who  have  administered,  should  be  joined  as  defen- 
dants in"  an  action. 

When  an  action  is  brought  by  executors,  they  must  in 
general,  all  join,  whether  they  have  administered  or 
not(c),  but  the  rule  as  to  joinder  is  different  in  actions 
against  executors  or  administrators  ;  for  none  need  be 
joined  who  have  not  administered. 

Hence,  suppose  X.,  Y.,  and  Z.  to  be  co-executors,  and 
an  action  to  be  brought  against  X.  and  Y.,  they  cannot 
plead  the  non-joinder  of  Z.,  unless  tliey  can  also  plead 
that  he  has  admmistered  {d). 


(z)  See  corresponding  suliordinate  rule  as  to  i^laintiffs,  \>.  218,  ante. 

(a)  Nor  can  claims  against  an  executor  as  such  be  joined  in  the  same 
count  with  claims  against  him  personallj',  Kitchaunan  v.  Skeel,  3  Ex.  49. 

{h)  Davies  v.  Davies,  1  H.  &  C.  451  ;  31  L.  J.  476,  Ex.  ;  Wiglcy  v. 
Ashton,  3  B.  &  Aid.  101  ;  BuUen,  Pleadings,  3rd  ed.,  152,  154,  155. 

(c)  As  to  the  efl'cct  of  non-joinder  in  actions  on  contract,  see  Chapter 
XXXIV.,  post. 

(d)  2  Williams,  Plxccutors,  Cth  cd.,  1787. 
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An  executor  de  son  tort,  in<ay  be  sued  jointly  with  a  executors 
lawful  executor,  or  they  each  may  be  sued  separately,  adminis- 
but  an  administrator  cannot  be  sued  jointly  with  an  orators. 
executor  de  son  tort  (e). 

It  is  no  reason  for  not  joining  an  executor  as  defend- 
ant, that  he  is  a  bankrupt.  If  a  married  woman  is  sued 
as  co-executrix,  or  co-administratrix,  her  husband  must 
be  joined  as  co-defendant  (/). 


Rule  77. — The  heir  may  be  sued  on  contracts    Rule  77. 
of  the  deceased  in  three  cases,  sc,  Heir  may 

1.  On  contracts  by  deed  in  which  the  ancestor  three  cases. 
expressly  binds  himself  and  his  heirs. 

2.  On  contracts  of  record. 

3.  On  covenants  real. 

Case  1. — Where  the  ancestor  expressly  binds  himself  Contracts 
and  his  heirs  by  a  contract  under  seal,  the  heir  may  be 
sued  ig),  but  he  is  not  bound  by  the  simple  contracts  of 
his  ancestor,  nor  is  he  bound  by  a  bond  or  obligation, 
unless  he  is  named  (h),  and  it  is  said  that  he  is  not  bound 
unless  the  ancestor  binds  himself  also  (/)  :  an  heir, 
moreover,  is  bound  only  provided  that,  and  in  so  far  as, 
he  has  legal  assets  from  his  ancestor  (j). 

Case  2. — If  an  ancestor  bind  himself  by  a  contract  of  Contracts 

.     T  .of  record. 

record,  c.  g.,  a  judgment,  statute,  recognizance,  cVc,  the 
heir  is  bound. 

Case  3. — The  heir  is  bound  as  assignee  on  covenants  Covenants 

((•)  1  Williams,  Execiitors,  6th  ed.,  2.55. 

(  f)  Ibid.,  1787.  See  p.  298,  anle.  As  to  the  effect  of  death,  see  Kulrs 
44  45  ajite,  which  apply,  mutafis  mutandis,  as  well  to  actions  against,  as 
to  actions  by,  executors,  &c. 

((/)  Bacon,  Abr.,  Heir,  F. 

{h)  Barber  v.  Fox,  2  Wms.  Saund.  134,  136. 

(i)  Eximrte  Ttndall,  8  Bing.  402. 

(j)  BucldniY.  Nightingale,  1  Str.  665. 

Y  2 
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KXKcuTORs    real ;  i.  e.,  covenants  wliicli  run  with  the  land  and  descend 

AND 
ADMINIS- 
TRATORS. 


to  the  heii*  (k). 


Suh- 
ordinate 
Rule  I. 

Devisee 
liable 
where  heir 
liable. 


Sub- 
ordinate 
Rule  II. 

Executor 
and  heir 
cannot  be 
sued 
jointly. 


SUBORDINATE    RULE    I. 

A  devisee  Is   liahlc    under  the  same  circumstances  under 
u-liich  the  heir  woidd  he  liable. 

A  devisee,  or  person  to  whom  freehold  estate  is 
devised  by  will,  was  not  at  common  law  liable  for  any 
contract  of  the  devisor.  But  by  11  Geo.  IV.  &  1  AVill.  IV. 
c.  47,  ss.  2,  3,  4,  a  devisee  is  placed  in  the  same  position 
as  the  heir;  i.e.,  the  devisee  is  bound  under  the  same 
circumstances,  and  to  the  same  extent  as  the  heir  would 
have  been  bound  if  the  land  had  come  to  him  by  descent. 
If  there  is  an  heir,  the  devisee  is  bound  jointly  with  the 
heir,  and  must  be  sued  jointly  with  him  (/).  If  there  is 
no  heir,  the  devisee  is  bound  solely  (m). 

A  devisee  of  a  devisee  is  bound  as  well  as  the  original 
devisee  (n). 

SUBORDINATE    RULE    H. 

In  no  case  can  an  executor  or  administrator  he  sued  to- 
gether with  an  heir  or  devisee. 

An  action  cannot  be  brought  against  the  executor  and 
the  heir  jointly,  but  when  each  are  liable,  the  plaintiff 
may  sue  either  at  his  choice,  and  may  sue  each  at  the 
same  time.  When  an  heir  is  also  executor,  separate 
actions  ma}^  be  brought  against  him  in  each  capacity  (o). 

(k)  See  pp.  211—213,  ante. 

(!)  BuUen,  Pleadings,  Sided.,  21,  169. 

(m)  Hunting  v.  Sheldrake,  9  M.  &  W.  256.  See  Morley  v.  Morley,  25 
L.  J.  1,  Ch. 

(n)  11  Geo.  IV.  &  1  Will.  IV.,  c.  47,  s.  3 ;  BuUen,  Pleadings,  3rd  ed., 
169. 

(o)  Chit.,  Pleadings,  7th  cd.,  61. 


CHAPTER   XIX. 

— ♦ — 

ACTIONS  FOR  TORT. 
PLAINTIFFS. GEXERAL    RULES. 


GENERAI, 

RULES. 


Rule  78. — No  one  can  bring  an  action  for  any    rule  78. 
injury  which  is  not  an  injury  to  himself.  No^^ 


can  sue 


himself. 


It   follows   from   the  general   princiiiles   abeady   laid  noVa^"^^ 
down  (a)  that  no  one  can  bring  an  action  for  an}^  "  toii  "   injury  to 
or  injury  (6)  {i.  e.,  any  interference  with  a  right  existing 
independently  of  a  contract),  except  the  person    whose 
right  has  been  interfered   with :  A.,  that  is  to  say,  can 
never  sue  X.  merely  for  an  injury  done  to  B.  by  X. 

The  rule  that  one  person  cannot  bring  an  action  for 
an  interference  with  the  rights  of  another,  seems,  at 
j&rst  sight,  too  obvious  to  need  explanation ;  but  it  might 
appear  from  the  language  in  which  actions  are  constantly 
described  to  be  subject  to  exceptions.  Thus  actions  are 
spoken  of  as  brought  by  masters  for  injm-ies  to  servants ; 
by  parents  for  wrongs  to  then-  children;  or,  again,  by 
tenants  or  bailees  for  damage  to  the  projDerty  of  their 
landlords  or  bailors.  It  will,  however,  be  found  that  in 
all  the  cases  in  which  A.  is  described  as  suing  X.  for 
injuries  to  B.,  the  real  ground  on  which  he  maintams 
an  action  is  the  invasion  of  some  right  of  his  own,  though 
it  may  happen  that  the  injury  to  A.  is  the  result  of,  or 
closely  connected  with,  a  wrong  done  to  B. 

(«)  Rule  2. 

(b)  For  the  different  meanings  of  the  term  "injury,"  see  p.  28,  ante. 
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GENERAL 
RULES. 

Master 
and  ser- 
vant. 


Master  and  Servant. — A  master  often  brings  an  action 
for  what  is  called  an  injury  to  his  servant.  In  strictness, 
however,  the  master  sues  not  for  the  injury  to  his  ser- 
vant, but  for  the  injury  to  himself  resulting  from  damage 
to  his  servant. 

"  If  my  servant  is  beat,  the  master  shall  not  have  an 
action  for  this  battery  unless  the  battery  is  so  great  that 
by  reason  thereof  he  loses  the  service  of  his  servant ;  but 
the  servant  himself  for  every  small  battery  shall  have  an 
action,  and  the  reason  of  the  difference  is,  that  the  master 
has  not  any  damage  by  the  personal  beating  of  his  ser- 
vant, but  by  reason  of  [the  loss  of  service,]  so  that  the 
original  act  is  not  the  cause  of  his  action,  but  the  conse- 
quent upon  it,  viz.,  the  loss  of  his  service.  .  .  .  For 
be  the  battery  greater  or  less,  if  the  master  doth  not  lose 
the  service  he  does  not  have  an  action"  (r). 

Hence  it  does  not  matter  as  regards  the  master's  right 
to  sue,  how  the  injury  is  caused  to  the  person  of  his  ser- 
vant, whether  by  an  assault  (d),  by  battery  (e),  by  negU- 
gence  (/),  or  otherwise.  The  loss  of  service  is,  on  the 
other  hand,  essential,  but  a  service,  de  facto,  is  enough 
to  support  the  action  ((/).  The  master  and  servant  have 
each  a  separate  right  of  action,  the  master  for  the  loss  of 
service,  the  servant  for  the  assault,  &c.  {h). 


(c)  Manjs  case,  9  Coke,  113  a. 

(d)  Gilbert  v.  Schwenck,  14  M.  &  W.  4S8. 

(e)  Marifs  case,  9  Coke,  113  a. 

(/)  Hall  V.  Hollavder,  4  B.  &  C.  G60  ;  Martinez  v.  Gcrhcr,  3  II.  &  G. 
88  ;  Goiigh  v.  Bryan,  2  M.  &  W.  770. 

((/)  See  Martinez  v.  Gerber,  3  M.  &  G.  88  ;  10  L.  .T.  314,  C.  P.  For 
these  and  other  examples,  see  Smith,  Master  and  Servant,  2iid  cd., 
96,  97. 

{h)  The  master  may  have  a  right  to  sue  for  loss  of  service,  when  no 
injury  has  been  done  to  the  servant.  Thus,  where  a  servant  has  been 
enticed  away  from,  or  induced  to  break,  his  contract  of  service,  by  a  per- 
son who  knew  the  servant  to  be  in  the  employment  of  the  plaintiff,  tho 
master  can  sue  the  person  enticing  the  servant  away  {Lumley  v.  Gyc,  2 
E.  &  B.  216  ;  22  L.  J.  463,  Q.  B.  ;  23  L.  J.  112,  Q.  B.  ;  Eart\.  Aldridge, 
Cowp.  54  ;  Blake  v.  Lanyon,  6  T.  E.  221  ;  Smith,  Master  and  Servant, 
2nd  ed.,  87—89). 


RULES. 

Parent  and 
child. 


FOR  TORT.  :32' 

Parent  and  t'Ji'dd. — The  right  of  a  parent  to  sue  for  general 
injui'ies  to  his  chikl  is  the  same  in  principle  as  that  of  a 
master  to  sue  for  injuries  to  his  servant.  A  parent  sues 
not  as  a  parent  but  as  a  master,  and  the  ground  of  the 
action  is  the  loss  of  service.  He,  therefore,  sues  for  the 
wrong,  not  to  liis  child,  but  to  himself;  and  can  recover 
damages  only  for  the  loss  of  service  he  has  sustained  (i), 
and  not  for  his  womided  feelings.  The  service  is 
essential.  When,  therefore,  the  defendant  drove  his 
carriage  against  the  plaintiff's  son,  Avho  was  only  two 
years  and  a  half  old,  and  the  plaintiff  brought  an  action 
of  trespass  ^9(?r  quod  servitium  amisit  against  the  de- 
fendant, the  action  Avas  held  not  to  lie,  for  the  child 
was  not  competent  to  perform  any  act  of  service  (A). 
If,  however,  there  is  a  capacity  to  serve,  very  slight  evi- 
dence is  sufficient  to  support  the  allegation  of  service, 
and  an  action  has  been  maintained  for  an  injiuy  to  the 
plaintiff's  son  though  only  eight  or  nine  years  of  age, 
without  proof  of  actual  service  (?),  and  (m)  where  a  capa- 
city' to  serve  exists,  the  tendency  of  the  courts  is  to  infer 
service  from  residence  with  the  parent  without  proof  of 
actual  serAdce  (n).  The  reason,  however,  wliich  iised  to 
make  it  desii'able  to  sue  in  the  name  of  the  parent  (viz., 
that  if  the  child  was  a  party  to  the  action  his  evidence 
was  excluded),  no  longer  exists  (o),  and  in  cases  of  doubt 
the  action  should  always  be  brought  in  the  name  of  the 
child. 

As  the  parent  and  the  child  have  each  a  separate  right 
of  action,  recovery  by  one  is  not  an  answer  to  an  action 
b}'  the  other  (p). 

Seduction.  —  The    action    for    seduction    depends,    in  Seduction. 

(i)  Flcmington  v.  Smitlwrs,  2  C.  &  P.  292. 
(h)  Hall  V.  Hollander,  4  B.  &  C.  660. 
(0  Ibid. 

(w!)  Smith,  Master  and  Servant,  2ud  ed.,  97. 

(?i)  Jonca  V.  Broicn,  Peake,  233  ;  Torrcnce  v.  Gibbin.i,  5  Q.  B.  300. 
(o)  14  &  15  Vict.  c.  99,  s.  2. 

(;;)  Edmondson  v.  MaclulJ,  7  T.  R.  4  ;  Savil  v.  Kirbij,  10  Mod.  386  ; 
Smith,  JFaster  and  Servant,  2iid  cd.,  97,  98. 
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RULES. 


GENERAL  tlieoij,  upoii  tliG  cxisteiice  of  the  relation  of  master  and 
servant,  and  illustrates  both  the  first  and  second  (q)  rules 
laid  down  in  this  chapter;  since  the  woman  seduced 
cannot  sue,  having  (on  the  ground  volenti  non  Jit  injuria) 
suffered  no  legal  wrong ;  and  the  person  who  can  bring 
an  action  is  the  parent  or  master,  who  sues,  in  theory  at 
least,  for  the  wrong  to  him,  viz.,  the  loss  of  service. 

The  action,  therefore,  can  be  brought  by  any  one  who 
stands  in  the  relation  of  master  to  the  woman  seduced, 
whether  he  be  merely  the  master  (r),  or  the  parent,  bro- 
ther (s)  or  aunt  {t)  of  the  woman.  It  is  no  objection  that 
the  woman  was  of  age  at  the  time  of  the  seduction ;  and 
it  has  been  held,  in  a  case  where  she  lived  with  her  father 
and  acted  as  his  servant  (h),  no  objection  to  the  action 
that  she  was  a  married  woman. 

But,  on  the  other  hand,  service  of  some  sort  is  abso- 
lutely essential.  If  a  daughter,  for  instance,  is  in  the 
actual  seiwice  of  another  person,  her  father  cannot  main- 
tain the  action  {x).  In  this  case  it  would  seem  the 
master  might  sue.  Where,  again,  a  daughter  is  living 
independently  and  supporting  herself  and  the  family, 
neither  the  parent  nor  any  one  else  can  bring  an  action 
for  her  seduction  (?/).  Thus,  where  a  woman  standing 
in  the  position  described  was  seduced,  and  her  father 
brought  an  action  for  the  seduction,  he  was  nonsuited  on 
grounds  which  are  thus  exj)lained  in  the  judgment  of 
Erie,  C.J.  :— 

"  There  was  no  evidence  that  the  daughter  was  the 
servant  of  the  plaintiff  in  the  sense  in  which  the  word 
servant  is  used  in  the  declaration.  She  was  herself  the 
head  of  an  establishment  of  her  own,  and  though  she 
conferred  benefits  on  her  father's  family,  she  was  not  a 

{q)  See  Rule  79. 

(r)  Fores  v.  Wilson,  Peake,  55. 

(s)  Howard  v.  Crowthcr,  8  M.  &  "W.  601, 

[t)  Edmondson  v.  Machell,  2  T.  E.  4. 

(u)  Hooper  v.  Luffkin,  7  B.  &  C.  387. 

{x)  Dean  v.  Peel,  5  East,  46. 

iy)  Manley  v.  Field,  29  L.  J.  79,  C.  P.  ;  7  C.  B.,  N.  S.,  96. 


FOR   TORT. 


3  2  J) 


subordinate  member   of  it,  and  did  not  render  to  the 

GENERAL 

plaintiff  services  for  the  loss  of  which  this  action  can  be      rules. 


maintained  "  (z). 

Very  slight  evidence  of  service  will  be  accepted  as 
sufficient  if  a  daughter  resides  with  her  jiarents.  Thus 
milking  cows,  making  tea,  d'c,  amounts  to  service  (a) ; 
and,  indeed,  it  would  seem  that  it  is  not  necessary  to 
prove  any  service  beyond  the  services  implied  from  the 
daughter's  living  in  her  father's  house  as  a  member  of 
his  fiimily  (h),  or,  in  other  words,  that  the  mere  fact  of 
her  living  at  home  is  sufficient  proof  of  service  (c). 

Landlord  and  Tenant. — Actions  are  often  brought  in  j  „  , 
the  name  of  a  tenant  for  a  trespass  on  the  landlord's  and  tenant 
estate;  or  in  the  name  of  a  bailee  (e.g.,  a  carrier),  for 
injury  to  the  goods  of  the  bailor.  But  the  tenant  or 
bailee  does  not  in  fact  sue  for  the  invasion  of  the  land- 
lord's or  bailor's  rights,  but  for  an  injury  to  himself,  sc, 
for  an  invasion  of  his  rights  as  possessor  (though  not 
owner)  of  the  estate,  or  the  goods  injured  by  the  wrong- 

(z)  Manky  v.  Field,  29  L.  J.  80,  C.  P.,  judgment  oi Erie,  C.  J. 
{a)  Bennett,  y.  Alcott,  2  T.  R.  168  ;  Carr\.  Clarke,  2  Ch.  260. 

(b)  Evans  v.  Walton,  L.  R.  2  C.  P.  ei,*;. 

(c)  Since  the  action  for  seduction,  though,  in  theorj',  brought  for  the 
ln.<5s  of  service,  is,  in  realitj'-,  a  means  of  bringing  an  action  against  the 
seducer  for  the  seduction  itself,  it  exhibits  several  peculiarities  which  are 
not  strictly  consistent  with  the  theory  on  which  the  action  is  supposed  to 
rest. 

First, — The  seducer  need  not  be  shown  to  know  of  the  existence  of  the 
service,  though  such  knowledge  is  essential  to  the  maintenance  of  an  ordi- 
nary action  brought  by  an  employer  against  a  person  who  entices  away  a 
servant  from  his  employment. 

Secondly, — The  slightest  evidence  of  service  is  sufficient, 

Thirdlj"-, — The  parent  may  claim  damages  for  the  injury  to  his  feelings 
{Dodd  V.  Norris,  3  Camp.  518). 

Fourthly, ^The  action  will  not  lie  unless  pregnancy  or  other  illness  has 
resulted,  so  as  to  disable  the  person  seduced  from  performing  her  accus- 
tomed duties  {Eager  v.  Grimicood,  1  Exch.  61  ;  16  L.  J.  236,  Ex.).  Yet, 
Avhere  no  illness  has  been  produced,  an  action  may  be  brought,  not  for  the 
seduction  strictly,  but  for  enticing  away  the  plaintiff's  daughter.  No 
allegation  is  then  necessar}',  either  that  she  was  debauched,  or  that  there 
was  a  binding  contract  of  service  between  her  and  tlie  plaintiff  {Evans  v. 
Walton,  L.  R.  2  C.  P.  6To). 
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doers.  Actions  of  this  kind  are  an  illustration  of  the 
rule  under  consideration,  hut  they  are  most  conveniently^ 
considered  in  reference  to  the  following  rule. 


Rule  79. 

Auy  person 
who  sus- 
tains an 
injury  can 
sue  for  it. 


Injuries  to 

peraon. 


Rule  79. — The  person  who  sustains  an  mjury  {d) 
is  the  person  to  bring  an  action  for  the  injury 
against  the  wrongdoer. 

The  ground  of  an  action  for  tort  must  always  he  an 
interference  hy  a  ^VTongdoer  with  some  right  existing 
independently  of  any  contract  between  the  plaintiff  and 
the  defendant  {e),  or,  in  other  words,  an  injmy.  When, 
however,  it  is  ascertained  that  an  injury  has  been  com- 
mitted, e.g.,  that  X.  has,  without  any  legal  excuse, 
damaged  property  which  is  not  his  own,  it  is  often  a 
point  of  some  nicety  to  decide  which  of  several  in- 
dividuals is  the  person  who  has  a  right  to  sue  X.  The 
principle  to  be  borne  in  mind  is,  that  the  person  who  must 
be  made  the  plaintiff  in  the  action  is  the  person  whose 
legal  rights  have  been  invaded,  who  may  or  may  not  be 
the  individual  who  would  generally  be  considered  most 
interested  m  maintaining  the  action.  The  bearing  of  the 
general  rule  is  best  shown  by  considering  its  application 
to  the  three  great  classes  of  injuries ;  viz.,  injuries  to 
l^erson,  injuries  to  character,  injuries  to  property  (/). 

Injuries  to  Person. — Every  man  has  a  right  to  recover 
damages  for  any  injury  done  to  his  person,  whether 
caused  by  the  Avilful  act  or  by  the  negligence  of  another ; 
e.g.,  if  A.  is  assaulted,  falsely  imprisoned,  kc,  hy  X.,  he 
can  recover  from  X.  compensation,  both  for  the  imme- 
diate  wi'ong,    and  for  its  consequences.      For   the   im- 


{d )  i.  e. ,  an  iuterference  with  legal  riglits  existing  independently  of  a 
contract. 

{e)  See  p.  9,  ante. 

(/)  It  may,  perhaps,  be  worth  noticing,  that  the -expression  injuries  to 
person,  property,  &c. ,  is  an  abbreviated  expression  for  injuries  to  a  man 
ri'spect  of  his  person,  property,  kc. 
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mediate  wrong  done  to  the  person,  c.  (/.,   for  the  mere     oenerai, 

Ij.      1    /     \  RULE3. 

assault,  no  one  can  sue  except  the  person  assaulted  [g) ;   

but  if  an  assault  b)^  X.  upon  B.  indirectly  damages  A., 
by  depriving  A.  of  B.'s  services,  A.  can,  as  before  pointed 
out  {h),  sue  X.  for  the  damage  done  to  him.  It  is,  however, 
obvious  that  the  one  act, — sc,  the  assault, — has  given  a 
right  of  action  to  two  persons,  simply  because  the  one 
wrongful  act  has  interfered  with  the  separate  rights  of  two 
separate  persons,  i.  c,  with  the  right  of  B.  not  to  be 
assaulted,  and  with  the  right  of  A.  not  to  be  deprived  of 
the  services  of  B. 

Injuries  to  Character. — Each  person  libelled  or  slan-  Injuries  to 
dered  can  sue  for  the  mjury  done  to  himself;  and  though  ^  '^^'^'^  '^'" 
it  is  conceived  cases  may  be  imagined  in  which  a  libel  on 
A.  might  cause  indirectly  an  injury  to  B.,  for  which  B. 
might  perhaps  sue  X.,  the  libeller,  such  cases  must  be 
rare  ;  and  as  a  general,  if  not  an  invariable,  rule  the  only 
person  who  can  sue  for  a  Hbel  or  slander  is  the  person 
with  reference  to  whom  the  libel  is  written,  or  the  slander 
uttered. 

Injuries  to  Property. — These  injuries  consist  in  damage  Injuries  to 
either  to  real  property,  or  to  personal  property.  piopei  >. 

Real  Property. — Injuries  to  real  property  either  affect  Real  pro- 
the  immediate  enjoyment  of  it,  i.  e.,  the  possession,  or,  i'"'*^'' 
more  strictly,  the  rights  arising  from  the  possession 
of  it,  or  else  affect  the  permanent  or  ultimate  value  of  the 
propert}",  or,  lastly,  affect  both  the  immediate  enjoyment, 
and  the  permanent  or  ultimate  value  of  the  property.  If, 
for  example,  a  stranger  waUcs  across  land,  his  act  of  tres- 
pass affects  the  immediate  enjoyment  of  the  land,  but 
does  not  affect  its  permanent  value.  If,  on  the  other 
hand,  he  digs  away  part  of  the  soil,  he  affects,  in  however 
small  a  degree,  the  permanent  value  of  the  property,  and 

((/)  See  Rule  78,  ante. 

The  reader  should  bear  in  mind,  throughout  the  chapters  on  actions  i'or 
tort,  the  distinction  between  Trespass  and  Case  ;  the  one  being  the  form 
of  action  for  direct,  the  other  for  indirect  or  consequential  injury.  See 
p.  24,  ante. 

(h)  See  p.  326,  ante. 
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GENERAL     at  tliG  sRme  time  interferes  with  the  immediate  enjo}Tiient 

^^^^^-      of  it  in  its  uninjured  state  (k). 

An  interference  with  the  actual  enjoj^ment  of  property- 
is  an  interference  with  the  rights  of  the  person  actually 
in  possession.  Any  damage  to  the  permanent  value  of 
real  property  is  an  interference  with  the  rights  of  the 
owner,  and,  of  course,  may  he  at  the  same  time  an  in- 
vasion of  the  rights  of  the  person  in  possession.  AMiere 
one  and  the  same  person  is  both  the  owner  of  property, 
and  actually  in  possession  of  it,  as  where  a  man  owns  the 
fee  simple  of  land,  in  which  he  has  granted  no  interest  to 
any  other  person,  and  also  resides  on  the  land,  it  is  clear 
that  as  he  has  all  the  rights  that  can  be  possessed  over 
the  land ;  and  that  he,  and  he  alone,  can  sue  for  any 
injury  to  the  land,  of  whatever  description  ;  for  he  is  the 
sole  person  who  has  rights  with  regard  to  it  which  can  be 
invaded.  But  it  often  hapi^ens  that  different  persons  have 
different  interests  in  the  same  land.  A.,  for  example,  is  in 
possession  of  the  land  as  tenant  for  years,  and  has  there- 
fore a  right  to  the  immediate  enjoyment  or  possession 
of  it,  whilst  B.,  his  landlord,  has  not  the  possession  of 
the  land,  but  has  an  interest  in  the  permanent  value  of 
the  property,  or,  in  other  words,  is  interested  as  rever- 
sioner (Z).  In  such  a  case,  acts  which  are  an  injury  to 
one  of  the  persons  interested  in  the  property  may  be  no 
injmy,  or  a  different  injury  to  the  other.  The  general 
rule,  therefore,  under  consideration  (???)  gives  rise  to  the 
two  follo-s^-ing  subordinate  rules  : — 

(k)  See,  on  this  point,  Lush,  Practice,  3rd  ed. ,  151  ;  Addison,  Torts 
3rd  ed.,  278—280. 

(I)  The  term  reversioner  is  used  as  a  convenient,  though  not  strictly 
correct,  description  of  any  person  who,  not  being  in  possession  of  land,  has 
future  interest  in  it. 

{m)  Taken  in  combination  with  Pvule  78. 
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GENERAL 

SUBORDINATE    RULE    I.  rules. 


Ihe  person  to  sue  for  any  interference  ivith  the  immediate       '^"^- 

.  •  /•  7        ,  ,  ,  ordinate 

enjoyment  or  possession  oj  land  or  other  real  property,      Rule  i. 

is  the  person  who  has  p)ossession  of  it,  and  no  one  m,       ~, 

can  sue  merely  for  such  an   interference  who  has  not  in  posses- 
sion of 
possession.  l^^^l  ,^^ 

sue  for 

Any  one,  therefore,  who  is  in  possession  of  land  (»),  interfer- 
can   sue  for  a  tresj^ass,    i.  e.,    an    interference  with  his  tbeVos- 
right  to  the  immediate   enjoyment  or  undisturbed  pos-   session, 
session  of  the  property,  or  to  use  a  convenient  expres- 
sion, can  bring  trespass  (o). 

Every  entry  upon  land  in  the  occupation  of  another.  Trespass. 
constitutes  a  trespass,  for  which  (in  the  absence  of  legal 
justification),  an  action  is  maintainable.  The  word  tres- 
pass further,  has  a  wider  signification  in  legal  than  in 
popular  language.  "If,"  for  example,  "  one  man  throws 
stones,  rubbish,  or  other  materials  of  any  kind  on  the 
land  of  another,  or  allows  his  cattle,  poultry,  or  domestic 
animals  to  go  upon  another  man's  land,  this  is  a  trespass 
for  which  he  is  responsible  in  damages,  unless  he  can 
show  that  his  neighbour  was  bound  b}^  contract  or  pre- 
scription to  fence  for  his  benefit  {p).  To  pour  water  out  of 
a  pail  into  another  man's  yard,  or  to  fix  a  sj^out,  so  as  to 
discharge  water  upon  another  man's  land,  or  sufler  filth  to 
issue  through  a  bouudarj^  wall,  and  to  run  over  another's 
close  or  yard  without  his  leave  or  permission  is  a  trespass, 

(■«)  The  expression  "land"  is  used  for  the  sake  of  brevity  ;  but  it  must 
be  borne  in  mind  that  "real  property"  includes  many  things — e.g., 
houses— not  popularly  included  under  the  word  land,  and  that  it  also  in- 
cludes rights  over  real  property  ;  e.g.,  rights  of  way. 

(o)  Trespass  lies  for  any  direct  and  immediate  interference  with  the 
possession  of  land,  and  is,  therefore,  the  form  of  action  most  frequently 
referred  to  in  this  and  the  following  pages  with  regard  to  the  right  of  action 
possessed  by  the  person  in  possession  of  land  ;  but  there  are  cases  where 
the  injury  is  indirect,  or  where,  for  other  reasons,  trespass  will  not  lie, 
still  the  same  general  principle  applies.  The  person  in  possession  must  sue 
for  interference  with  the  right  to  the  immediate  enjoyment  of  propertj'. 

{p)  Cox  V.  Burhidgc,  13  C.  B.,  K  S.,  430  ;  32  L.  J.  8!),  C.  P.  ;  Mason 
V.  Keeling,  1   Ld.  Raym.  608  ;  Baxrtry  v.  Hnggins,  Clayton,  32. 
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Trespass 
may  be 
brought 
by  any 
person  in 
j)ossession. 


unless  a  right  of  way  over  the  adjoinmg  close,  or  a  right  to 
discharge  water  upon  it,  or  a  right  for  the  passage  of  waste 
water  and  refuse  through  it,  has  been  gained  "(g)  (r).  So,  if 
the  occupier  is  turned  out  of  his  dwelling-house,  of  which 
he  has  possession,  this  amounts  in  point  of  law  to  an  injury 
to  the  house,  and  may  be  sued  for  as  a  trespass  (s). 

The  owner  in  possession  of  his  land  may,  of  course, 
bring  trespass,  hut  he  sues  in  virtue,  not  of  his  owner- 
ship, but  of  his  possession  ;  and  the  action,  therefore, 
may  be  brought  by  a  tenant  in  possession,  though  he  be 
only  a  tenant  at  will,  or  (though  this  was  at  one  time 
doubted),  a  mere  tenant  on  sufferance  (t).  Nor  is  it 
necessary  that  the  person  in  possession  should,  in  order 
to  support  this  action  against  a  wrongdoer,  have  any 
title  to  the  land  whatever ;  for  actual  possession  as 
owner  is  presumptive  proof  of  property,  and  is  sufficient 
against  a  mere  stranger  who  cannot  show  an}'  better 
title  or  authority  (») ;  nor  can  the  defendant  in  such 
an  action  set  up  as  against  the  person  actually  in 
possession  the  right  of  a  third  party,  in  order  to  rebut 
the  mere  possessory  right  of  the  plaintifi*,  unless  the 
defendant  can  show  that  he  himself  acted  b}^  or  under 
the  authority  of  such  third  person  (x).  If,  that  is  to  say, 
A.  is  in  actual  possession  of  land  on  which  X.,  a  stranger, 
with  no  title  whatever,  trespasses,  X.  cannot  defend 
himself  m  an  action  brought  by  A.  for  the  trespass,  by 
showing  that  some  third  person  M.  was  entitled  to  pos- 
session (y).     The  plaintiff  was  possessed   of  glebe  land, 


(q)  Rnjnolds  v.  Clarke,  2  Ld.  Eaym.  1399. 

(r)  Addison,  Torts,  3rd  ed.,  25G. 

(.s)  Meritony.  Coomhes,  9  C.  B.  972  ;  19  L.  J.  336,  C.  P. 

{t)  Ileyden  v.  Smith,  13  Coke,  67  ;  White  v.  Bailey,  10  C.  B.  227  ;  30 
L.  J.  253,  C.  P.  ;  Bacou,  Abr.,  Tresimss,  C.  3. 

(u)  Graham  v.  Peat,  1  East,  244  ;  Purnell  v.  Young,  3  I\I.  &  W.  2S8  ; 
Browne  v.  Dawson,  12  A.  &  E.  624. 

{x)  Bertie  v.  Beaumont,  16  East,  33  ;  Biillen,  Pleadings,  3rd  ed.,  417. 

(y)  Of  course,  if  X.  acted  under  M.'s  authority,  lie  can  show  this  in 
defence  ;  but  this  is,  in  fact,  to  show  that  X.  did  not  commit  a  trespass, 
and  is  in  no  way  inconsistent  with  the  principle  that  mere  possession  is 
sufficient  basis  on  which  to  maintain  an  action  ngai)ist  a  wrong-doer. 
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under  a  lease  void  by  the  statute  13  Eliz.  c.  20,  and  it     general 

was   held  (^),  that  he  might  maintain  trespass  against  a  ^^^ 

wrong-doer,  on  the  ground  that  any  possession  is  legal 
possession  against  a  wrong-doer  ;  for  it  is  an  established 
maxim,  that  "  trespass  is  a  possessory  action,  founded 
merely  on  the  possession,  and  it  is  not  necessar}'  that 
the  right  should  come  in  question"  («). 

The  occupation,  moreover,  of  a  servant  or  agent  is  the  <^Lcupation 

■^        ,  ^         °  of  servant 

possession  of  his  master  or  employer,  and  it  would  seem,  is  posses- 
is  not  the  possession  of  the  servant.  "Where  a  servant  ^^^.gj. 
was  put  into  occupation  of  a  cottage,  and  had  less  wages 
on  this  account,  but,  nevertheless,  did  not  occupy  it  as  a 
tenant ;  it  was  held,  that  the  master  might  bring  an 
action,  treating  the  occupation  as  his  own,  for  that  "  this 
was  the  occupation  of  the  plaintiff  through  the  medium 
of  his  servant,  which  is  in  law  the  virtual  occupation  of 
the  master  and  not  of  the  servant"  (h). 

On  the    other   hand,   it  is   absolutelj'^  essential  to  the  Trespass 
maintenance  of  the  action  that  the  plaintiff  should  have   iji.o„„iit  by 
possession,  and  possession  means  exclusive  j^ossession  (c).  person 
Hence,  commissioners  of  sewers,  who  had  as  such  com-   possession. 
missioners   erected  a  wall,  have  been  held  incapable  of 
suing  a  person  who  broke  it  down,  because  the  authority 
given  them  did  not  vest  in  them  a  possessory  interest  (cZ). 
But  when  contractors  for  making  a  navigable  canal,  had 
Avith  the  permission  of  the  owner  of  the  soil  erected  a 
dam  upon  his  close  for  the  purpose  of  completing  their 
Avork,  they  were  considered  to  have  sufficient  possession  to 
enable  them  to  maintain  trespass  against  a  wrongdoer  (e). 

"  The  dam,"   say  the  Court  in  the  latter  case,  *'  was 
erected  b}'  the  plaintiffs  at  their  oato  expense,  and  A\dth 

(r)  Graham  v.  Peat,  1  East,  243. 

(a)  Lambert  v.  Stroothcr,  Willes,  221  ;  Aslier  v.  Whitloclc,  L.  R.  1  Q.  B. 
1,  5,  judgment  of  Cockhurn,  C.  J. 

(b)  Bertie  v.  Beaumont,  16  East,  36,  judgment  of  Grose,  J. 

((■)  See  Hill  y.  Tapper,  32  L.  J.  217,  Ex.  ;  2  H.  &  C.  121  ;  and  pb.  37— 
CD,  ante. 

{d)  Nciccttstlc  V.  Clark,  2  Jloore,  26(). 
{C)  Dyson  v.  CoJUck,  5  V>.  &  Aid.  600. 
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their  own  materials,  upon  the  locus  in  quo,  with  the  con- 
sent of  the  owner  of  the  soil,  for  a  si3ecial  purpose. 
Until  that  purpose  was  completed,  the  plaintiffs  were 
entitled  to  the  possession  of  the  dam.  Now,  it  is  per- 
fectly clear  that  the  person  in  possession  of  proj^erty, 
W'hether  rightfully  or  wT.*ong"fully,  ma}^  maintain  trespass 
against  a  mere  wrong-doer.  Indeed,  if  they  had  any  other 
than  a  j^artial  or  subordinate  interest  in  the  dam,  trespass 
is  the  only  proper  remedy.  The  case  is  distinguishable 
from  that  of  TJie  Duke  of  Newcastle  v.  Clark  (/),  for 
there  the  commissioners  of  sew^ers  had  no  possession, 
but  had  a  mere  right  to  enter  upon  the  locus  in  quo, 
and  to  do  certain  acts.  In  Welch  v.  Nasli  (g),  the  jjosts 
were  put  upon  the  lands  of  another  without  his  permis- 
sion ;  and  yet  it  was  held  that  the  party  who  put  them 
there  might  recover  in  trespass  for  taking  them  away, 
where  the  general  issue  only  was  pleaded.  Now,  that 
could  be  onl}'  on  the  ground  that  the  posts  were  the  pro- 
perty of  the  plaintiff ;  for  if  they  were  not  so,  it  would 
have  been  a  good  defence  to  the  action  "  (h).  Trespass 
again,  will  not  lie  for  entering  into  a  pew  or  seat  in  a 
church,  because  the  plaintiff  has  not  the  exclusive  posses- 
sion, the  possession  of  the  church  being  in  the  j)arson"  (i). 
Mere  occupation  does  not  of  itseK  amount  to  ^ws- 
session.  Thus  the  occupation  of  a  sei'vant  is,  as  before 
noticed,  not  his  possession,  and  he  cannot,  it  would 
seem,  maintain  trespass  (k)  ;  and  the  following  case 
well  illustrates  the  difference  between  occupation  and 
2)ossession.  The  master  of  a  school,  who  had  possession 
of  the  school-room,  on  being  dismissed  by  the  trustees, 
gave  up  the  room  into  their  possession  ;  he  afterwards 
re-entered,  and  occupied  it  for  eleven  days,  at  the  end  of 
which  time  he  was  forcibly  ejected  by  the  trustees.     It 

(/)  2  Moore,  226. 
(g)  8  East,  394. 

(7i)  Dyson  v.  Collick,  5  B.  &  Aid.  602,  603,  per  Cariam. 
(i)  Stocks  V.  Booth,  1  T.  E.  428. 

(k)   Bertie  v.  Beaumont,  16  East,  33.     Compare  Wriijht  v.  Stavcrt,  2  E.  & 
E.  724  ;  20  L.  J.  161,  Q.  B. 
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ejected,  or,  in  other  words,  that  his  occupation  did  not 
amount  to  prima  facie  possession  as  against  the  trustees. 
It  must  be  added,  to  explain  the  bearing  of  the  case,  that 
under  the  pleadings  the  trustees  rehed  for  their  defence 
on  his  not  being  in  possession  of  the  room.  "  Heath  v. 
Alilward"  (l),  say  the  Court,  "was  cited  in  support 
of  [the]  argument  [for  the  plaintiff].  We  think  that 
case  well  decided,  and  agree  that  the  question  of  title 
is  not  to  be  raised  on  a  plea  of  possession ;  we  agree 
also  that  this  action  is  possessory,  and  that  possession  is 
sufficient  for  the  plaintiff  in  trespass  against  a  wrongdoer. 
But  these  elementary  principles  must  be  imderstood 
reasonably.  A  mere  trespasser  cannot,  by  the  xerj  act  of 
trespass,  immediately  and  without  acquiescence,  give 
himself  what  the  law  understands  by  possession  against 
the  person  whom  he  ejects,  and  ch*ive  him  to  produce  his 
title,  if  he  can  without  delay  re-instate  himself  in  his 
former  possession.  Here,  by  the  acquiescence  of  the 
plaintiff,  the  defendants  had  become  peaceabty  and  law- 
fully possessed  as  against  him  ;  he  had  re-entered  by  a 
trespass ;  if  they  had  immediately  sued  him  for  that 
trespass,  he  certainly  could  not  have  made  out  a  plea 
denj'ing  then*  possession.  What  he  could  not  have  done 
on  the  1st  [of]  July,  he  could  as  little  have  done  on  the 
11th;  for  his  tortiously  being  on  the  spot,  was  never 
acquiesced  in  for  a  moment;  and  there  was  no  delay 
in  disputing  it.  But,  if  he  could  not  have  denied  their 
possession  in  the  action  supposed,  it  follows  clearly  that 
they  might  deny  his  in  the  present  action,  for  both  parties 
could  not  he  in  possession  "  (;»)• 

From  the  fact,   that  trespass,  or  any  other  action  for  ^^^"^^  "°^*^ 
,  .  ,  to  posses- 

interference  wdth  the  immediate  enjoyment  of  land,  must  sion  will 

be   brought  by  a  person  who  is  either  actually  or  con-  trespas'sr^ 

structively  (i.  e.,  by  means  of  his  servants  or  agents)  in 

possession,  and  that  two  persons  cannot   at  the  same 

{I)  2  Bing.  K  C.  98. 

(m)  Browne  v.  Dawson,  12  A.  &  E.  628,  629,  per  Lord  Dcnnian,  C.  J. 
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aENERAL  time  be  iu  adverse  possession  («),  it  follows  tliat  no  one 
^^^^^-  can  bring  an  action  of  trespass  who  is  not  in  possession, 
or,  to  put  the  same  thing  in  a  somewhat  different  point 
of  view,  that  the  mei'e  right  to  possession  ivill  not  support 
an  action  for  trespass  to  land  (o).  "  The  person,  [for 
example,]  in  whom  the  freehold  of  land  is,  cannot  main- 
tain an  action  of  trespass  for  an  injmy  done  to  the  land 
whilst  it  was  in  the  possession  of  another.  An  heir-at-law 
may  make  a  lease  of  land  descended  upon  him  before  he 
has  entered  thereupon  ;  but  he  cannot  maintain  an  action 
of  trespass  before  he  has  by  entry  acquii-ed  the  possession 
in  fact,  [and,  in  like  manner,]  a  parson  cannot  maintain 
an  action  of  trespass  ....  for  an  injmy  done  to  his 
church,  churchyard,  or  glebe,  before  he  is  inducted,  it 
being  the  induction  which  gives  him  the  possession  in 
fact  of  these  things"  (j)).  And  generally  no  one,  what- 
ever his  title  or  interest  in  land,  can  bring  an  action  of 
trespass  before  entry,  i.  e.,  before  he  has  obtaiued  pos- 
session. It  cannot,  therefore,  be  maintained  by  a  person 
who  has  purchased  an  interest  in  land,  nor  by  a  mort- 
gagee not  in  possession,  nor  by  a  devisee  (q),  a  lessee  (?•), 
an  assignee  (s),  or  an  executor  or  administrator  (0,  before 
entry  («)• 

{n}  See  Broivne  v.  Dmoson,  12  A.  &  E.  629.  The  possession  of  laud 
can  of  course  be  vested  in  two  or  more  persons,  e.  g. ,  as  tenants  in  common  ; 
but  there  cannot  be  two  parties,  each  having  a  sej^arate  possession  of  the 
same  land.  The  tnistees,  for  instance,  and  the  schoolmaster,  in  the  case 
of  Browne  v.  Dawson,  could  not  each  at  the  same  time  have  possession  of 
the  room. 

(o)  Compare  and  contrast  with  this  the  rule  as  to  actions  of  ti-espass 
to  goods  or  of  trover.     See  pp.  347,  348,  353,  post. 

(p)  Bacon,  Abr.,  Trespass,  C.  3.  See  Barnett  v.  Earl  of  Guildford,  11 
Exch.  19  ;  24  L.  J.  281,  Ex. 

iq)  Plowd.  142.  (r)   Wheeler  v.  Montcfiorc,  2  Q.  B.  133. 

(,■?)  Cook  v.  Harris,  1  EajTii.  367. 

(0  Barnett  v.  Guildford,  11  Exch.  32,  per  Parke,  B. 

(u)  The  fact  that  the  mortgagee  not  in  possession  cannot  bring  trespass 
deserves  notice,  since,  from  the  rule  that  no  action  can  be  brought  except 
or  the  infringement  of  a  common  law  right  (see  pp.  41 — 43,  ante),  it 
might,  perhaps,  be  erroneously  inferred  that  the  mortgagee,  who  is  the 
legal  owner  of  the  land,  and  not  the  mortgagor,  was  the  right  person 
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The  most  Important  result  of  the  principle  that  actions     general 

for  interference  with  the  use  or  immediate  enjoyment  of 1- 

real  property  must  be  brought  by  the  person  in  posses-  ^''^sp^ss 
sion,  is  that  when  land  is  in  the  hands  of  a  tenant,  the  brought  by 
person  to  sue  for  a  trespass  is  the  tenant,  and  not  the  land-  possegsi^ 
lord.     Thus  the  latter  cannot  sue  a  stranger  for  merely  ^^'^  ^o* 
entering  on  his  land  whilst  in  the  occuj)ation  of  a  tenant,  lord, 
even  though  the  entry  be  made  in  exercise  of  an  alleged 
right  of  way.     For  such  an  act,  dui-ing  the  tenancy',  is 
not  necessarily  injurious   to  the  reversion  (x),  and  can- 
not be  sued  for  by  the  landlord  as  a  trespass,  since  he  is 
not  in  possession ;   nor,  it  would  seem,  has  he  the  right, 
in  the  absence  of  any  agreement,  to  bring  an  action  in  the 
name  of  the  tenant.    It  has  further  been  held,  that  where 
A.  leased  land  to  B.,  and  during  the  continuance  of  the 
lease  X.  committed  a  trespass  on  the  land,  A.  could  not, 
after  resuming  possession  of  the  land,  bring  an  action 
against  X.  (?/).     "  The   act   here   complained   of,"    says 
Wilde,  C.J.,  "was  not  a  trespass  against  the  plaintiff, 
who  was  not  in  possession  at  the  time  it  was  done,  and, 
in  the  absence   of  all   authority,  I  should   say  that  [the 
defendant]  could  not  be  held  a  trespasser  [against  any 
person  who]  came  into  possession  after  the  tres^Dass  was 
committed  "  (z). 

to  sue  for  all  injuries  to  the  land ;  the  reason,  of  course,  why  the  mort- 
gagee, who  is  not  in  possession,  cannot  bring  trespass,  whilst  the  mortgagor 
who  is,  can,  is,  that  the  action  depends,  not  upon  the  ownership  but  upon 
the  possession  of  land,  and  that  therefore  the  mortgagor,  and  not  the 
mortgagee,  is  the  person  by  whom  it  can  be  brought.  "But  incorporeal 
hereditaments,  which  do  not  admit  of  actual  entry,  vest  immediately,  and, 
therefore,  a  lessee  of  tithes  may  maintain  trespass  for  taking  them  away 
immediately  they  are  set  out."  Lush,  Practice,  3rd  ed.,  151,  citing  Wentw. 
290. 

(x)  Baxter  v.  Taylor,  4  B.  &  Ad.  72. 

iy)  Pilgrim  v.  Soutliampton  and  Dorchester  Rail.  Co.,  18  L.  J.  330, 
C.  P. 

(s)  Ibid.,  332,  judgment  of  Wilde,  C.  J. 
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SUBORDINATE    RULE    II. 

For  any  permanent  injury  to  the  value  of  land,  or  other 
real  property,  i.  e.,  for  any  act  which  interferes  with 
the  future  enjoyment  of,  or  title  to,  the  land,  an  action 
may  he  brought  by  the  person  entitled  to  a  future  estate 
in  it,  i.  e.,  by  the  reversioner  (a). 

Though  the  i^erson  actually  in  possession  of  real  pro- 
perty can  alone  maintain  an  action  for  mere  interferences 
with  the  actual  enjoyment  of  it,  a  man  {e.  g.,  a  landlord) 
who  is  not  in  possession  can  mamtain  an  action  for  any 
act  which  injures  his  reversionary  interest  in  the  land. 
The  landlord  or  reversioner  must,  in  order  to  support 
such  an  action,  show  that  the  injury  complamed  of  is 
of  a  permanent  nature,  and  deteriorates  the  marketable 
value  of  the  property,  so  that  if  he  were  to  sell  the  land, 
it  would  fetch  less  money  in  the  market.  To  put  the 
same  thmg  in  another  form,  the  landlord  or  rever- 
sioner can  sue  where  the  act  complained  of  would  lessen 
the  value  of  the  property  on  the  expiration  of  the 
tenancy  or  of  the  estate,  on  the  determmation  of  which 
the  land  will  come  into  his  possession  (ft).  Suppose,  for 
example,  that  A.  owns  the  fee  simple  of  certain  land,  and 
lets  it  to  B.  for  twenty  years,  he  cannot  sue  X.  for  any 
damage  to  the  land  which  is  of  a  merely  temporary 
nature,  hut  he  can  sue  X.  for  any  act  which  affects  its 
permanent  value,  or,  in  other  words,  lessens  the  worth 
of  A.'s  interest  in  it.  Any  act  which  throws  a  doubt 
upon  A.'s  title  is  an  act  of  this  description.  "  Thus  the 
removal  of  the  smallest  particle  of  soil  must  in  general 
be  esteemed  an  injury  to  the  reversion,  because  it  tends 
to  alter  the  evidence  of  title  "  (c),  but  a  mere  entry  upon 
the  land  is  not  such  an  injury  {d).  "  To  entitle  a  rever- 
sioner to  maintain   [an]  action,  it  [is]  necessary  for  him 

(a)  See  Lush,  Practice,  3rcl  ed.,   154;  see  p.  332,  n.  {I),  ante. 

(b)  See  Addisou,  Torts,  3rd  ed.,  278,  279. 

(c)  Alston  V.  Scales,  9  Bing.  4,  per  Curiam, 
{d)  Baxter  v.  Taylor,  4  B.  &  Ad.  72. 
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to  allege  and  prove  that  the  act  complained  of  was  in-  qenerai. 
jurious  to  his  reversionary  interest,  or  that  it  should 
appear  to  be  of  such  a  permanent  nature  as  to  be  neces- 
sarily injurious.  A  simple  trespass,  even  accompanied 
with  a  claim  of  right,  is  not  necessarily  injurious  to  the 
reversionary  estate  "  (c). 

It  is  often  difficult  to  decide  whether  a  given  act  is 
or  is  not  an  injury  to  the  reversion.  Where,  for  example, 
light  is  obstructed,  the  owner  can  sue  because  the  act 
may  be  a  denial  of  his  right  to  windows,  and  thus  pre- 
judice his  reversionary  interest  (/) ;  but  where  smoke  was 
allowed  to  issue  from  a  chimney  (the  erection  of  the 
chimney  itself  not  being  a  nuisance  but  only  the  use 
made  of  it),  it  was  held  that  the  reversioner  of  adjoining 
premises  had  no  ground  of  action,  although  his  tenants 
had  given  notice  to  quit  in  consequence,  and  the  premises 
would,  if  the  nuisance  were  continued,  sell  for  less  (g). 
"  After  considering  the  authorities,"  say  the  Court,  "  we 
are  of  opmion,  that  since  in  order  to  give  a  reversioner 
an  action  of  this  kind  there  must  be  some  injury  done 
to  the  inheritance,  the  necessity  is  involved  of  the  injmy 
being  of  a  permanent  character.  The  earliest  instances 
of  such  actions  are  [for]  cutting  trees,  subverting  the 
soil,  erectmg  a  dam  across  a  stream  so  as  to  cause  it  to 
flow  over  the  plaintiff's  land.  In  the  two  former  cases 
the  thing  done  was  not  removeable  or  remediable  during 
the  term.  In  the  third  it  was,  but  being  of  a  permanent 
character,  it  was  to  be  assumed  that  it  would  remain,  and 
therefore  was  treated  as  an  injury  to  the  inheritance. 
The  decision  in  Jesser  v.  Gifforcl  (h)  falls  within  the  same 
principle  :  a  window  was  obstructed,  the  obstruction  was 
of  a  permanent  character,  and  would  remain  unless  some- 
thing was  done  to  remedy  the  evil.  Tucker  v.  Newman  (i), 

(e)  Baxter  v.  Taylor,  4  B.  &  Ad.  76,  per  Parke,  J. 

(/)  MdropoUtan  Association  v.  Fetch,  5  C.  B.,  N.  S.,  504 ;  27  L.  J. 
330,  C.  P. 

{g)  Sim2)son  v.  Savage,  1  C.  B.,  N.  S.,  347  ;  26  L.  J.  50,  C.  P. 

(h)  4  Burr.  2141. 
.    (i)  11  A.  &  E.  40. 
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GENERAL  beloiigs  to  tliG  sfime  class.  Now  the  building  erected  in 
"  this  case  did  not  injure  the  plaintiff's  inheritance,  but  it 
is  said  that  the  use  made  of  it  did.  The  real  subject 
matter  of  complaint,  therefore,  is  not  the  erection  of  the 
building  but  causing  smoke  to  issue  from  it.  If  the  fires 
had  not  been  made  by  the  defendant  he  could  not  have 
been  sued  for  an  injury  either  to  the  possession  or  the 
inheritance  (k).  Now  making  the  fh-es  and  causing 
smoke  to  issue  was  not  an  act  of  a  permanent  nature. 
It  is  very  like  the  case  of  Baxter  v.  Taylor  (l),  where  a 
person  trespassed,  asserting  a  right  of  way,  and  is  not 
distinguishable  from  Mumforcl  v.  Oxford,  dc,  Railway 
Company  (m),  where  the  action  was  brought  against  the 
defendants  as  occupiers  of  certain  sheds,  for  making 
noises  there  which  caused  the  plaintiff's  tenants  to  give 
notice  to  quit.  The  real  complaint  by  the  reversioner  is, 
that  he  fears  the  defendant,  or  some  other  occupier  of 
the  adjoining  premises,  will  continue  to  make  fires  and 
cause  smoke  to  issue  from  the  chimney,  and  if  the  rever- 
sion would  sell  for  less,  that  is  not  on  account  of  anything 
that  has  been  done,  but  the  apprehension  that  something 
wiU  be  done  at  a  future  time.  According  to  the  autho- 
rities we  feel  bound  to  say,  that  this  is  not  such  an  injury 
as  will  enable  the  reversioner  to  maintain  an  action"  (n). 
In  a  case  (o)  again  alluded  to  in  the  foregoing  judgment, 
it  was  held  that  the  landlord  of  a  house  could  not  main- 
tain an  action  for  alleged  injury  to  his  reversion  by  reason 
of  the  noise  made  by  the  defendants  hammering  in  the 
adjoining  premises  during  the  tenancy,  although  less  rent 
was  paid  by  the  tenant  in  consequence  of  such  noise. 

On  the  other  hand  an  obstruction  to  a  way  may  be  of 
such  a  character  as  to  be  an  injury  to  the  reversion.  "  It 
is  not  to  be  denied,"  it  is  said  by  Maule,  J.,  "that 
the  erection  of  a  wall  across  the  way,  —  assuming,   of 

{k)  Rich  V.  Bastcrfield,  4  C.  B.  783  ;  IG  L.  J.  273,  C.  P. 

(I)  4  B.  &  Ad.  72. 

(??i)  1  H.  &  JSr.  34  ;  25  L.  J.  265,  Ex. 

{n)  Simpson  v.  Savage,  26  L.  J.  53,  C.  P.,  per  Curiam. 

\o)  Mumfordv.  Oxford,  tOc,  Bail.  Co.,  25  L.  J.  265,  Ex.  ;  1  H.  &  N.  34. 
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course,  that  there  was  no  contract  as  between  the  tenant     general 
of  the  hmd  and  the  defendant, — woukl  he  an  injury  to  "" 

the  reversion,  although  such  wall  might  he  pulled  down 
before  the  plaintiff  became  entitled  to  the  actual  posses- 
sion of  the  land ;  and  I  cannot  doubt  that  there  might 
be  such  a  locking  and  chaining  of  a  gate  as  would  amount 
to  as  permanent  an  injury  to  the  plaintiff's  reversionary 
interest  as  the  building  of  a  wall.  The  meaning  of  the 
allegation,  that,  by  means  of  the  premises  the  plaintiff 
was  greatly  injured  in  his  reversionary  estate  and  interest, 
is  not  that  the  injury  follows  as  a  consequence  of  law 
from  what  is  previously  stated, — like  an  allegation  that 
J.  S.  was  seised  in  fee,  and  that  he  died  so  seised, 
whereby  J.  T.,  his  son  and  heir-at-law,  became  entitled : 
but  it  is  an  allegation  of  a  matter  of  fact,  as  was  lately 
held  in  this  Com't  in  the  case  of  Brown  v.  Mallet  (p), 
which  is  for  the  jury  to  find  or  not  according  to  the 
evidence.  I,  therefore,  think  upon  the  whole  that  the 
declaration  is  sufficient"  (5). 

The  same  act  which  injures  the  landlord  or  rever- 
sioner is  generally  also  an  interference  with  the  rights 
of  the  tenant.  When  this  is  so,  the  landlord  and  tenant 
have  each  separate  rights  of  action,  and  may  be  entitled 
to  different  amounts  of  damages.  *'  In  the  case  [for 
example]  of  permanent  injuries  to  buildings  from  tres- 
passes, or  acts  of  negligence  by  strangers,  the  tenant  is 
entitled  to  sue  m  respect  of  the  immediate  residential 
injury,  and  the  reversioner  in  respect  of  the  diminished 
saleable  value  of  the  property  (r).      Where  trees  have 

(]})  5  C.  B.  599. 

(q)  Kidgill  v.  Moore,  9  C,  B.  378,  379,  per  Maule,  J.  There  are  some 
acts,  such  as  cuttiug  clown  trees,  which  necessarily  affect  the  interest  of  the 
reversioner  ;  others,  such  as  a  mere  trespass,  which  cannot  affect  his  inte- 
rest ;  and  others,  which  may  or  may  not  be  injuries  to  him.  If  he  brings 
an  action  for  acts  of  the  last  kind,  he  must  distinctly  show  on  the  face  of 
the  declaration,  and  of  course  prove  at  the  trial,  that  they  are  a  cause  of 
damage  to  him  :  Metropolitan  Association  v.  Fetch,  27  L.  J,  332,  C.  P., 
judgment  of  Willes,  J. 

(r)  HosUng  v.  Phillips,  3  Exch.  168 ;  18  L.  J.  1,  Ex. 
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been  injured  by  a  stranger,  the  lessor  and  lessee  may 
both  sue  m  respect  thereof;  the  lessor  for  the  damage 
done  to  the  body  of  the  tree,  the  lessee  for  the  loss  of  the 
shade  and  fruit"  (s)  (t).  When  an  action  is  brought  for 
injuries  of  the  latter  kind,  the  damage  recoverable  by  the 
reversioner  is  the  value  of  the  timber  and  the  body  of  the 
tree,  whilst  the  damage  recoverable  by  the  tenant  must 
be  estimated  with  reference  to  the  value  of  the  shade  and 
fruit  (»)>  a  value  which  it  is  obvious  may  fall  far  short  of 
the  value  of  the  tree. 

Personal  property. — "  Personal  property  [by  which  is 
here  meant  goods  or  things  moveable]  is  essentially  the 
subject  of  absolute  ownership,  and  cannot  be  held  for 
any  estate.     The  property  in  goods  can  only  belong  to 

and  be  vested  in  one  person  at  one  time Lands 

may  be  so  conveyed  that  several  persons  may  possess  in 
them,  at  the  same  time,  several  distinct  vested  estates  of 
freehold,  one  of  them  being  in  possession,  the  others  in 
remainder,  or  the  last,  perhaps,  being  in  reversion.  But 
the  law  knows  no  such  thing  as  the  remainder  or  rever- 
sion of  a  chattel.  It  recognises  only  the  simple  property 
in  goods,  coupled  or  not  with  the  right  of  immediate 
possession"  {x). 

Any  interference  with  rights  over  a  chattel  or  goods  is 
an  interference  with  the  rights  either  of  a  person  entitled 
to  immediate  possession,  or  of  a  person  entitled  to  future 
possession,  i.  e.,  to  possess  the  chattel  or  goods  at  some 
future  time,  or  with  the  rights  of  both  persons.  A.,  for 
example,  is  o-^Tier  of  a  horse,  and  lets  it  for  a  month  to 
B.  If  X.  merely  takes  it  away  from  B.  during  the  month, 
he  interferes  with  B.'s  right  to  the  immediate  possession. 
If  X.  permanently  injures  the  animal,  he  interferes  with 
A.'s  right  to  possess  it  undamaged  at  the  end  of  the 

(s)  Bcddingfield  v.  Onsloio,  3  Lev.  209. 

(t)  Addison,  Torts,  3rd  ed.,  279. 

{u)  Ibid.,  302. 

{x)  Williams,  Personal  Property,  7tli  ed.,  ch.  ii.  See  the  whole  of  this 
chapter  for  the  view  taken  throughout  this  and  the  following  pages  with 
reference  to  actions  for  injuries  to  personal  property. 
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montli,  i.e.,  with  A.'s  right  to  future  possession,  or  as  it     general 

may  be  conveniently  (though  not  quite  accurately)  termed ! L_ 

A.'s  reversionary  interest  in  the  chattel  {y).  X.'s  act  is, 
moreover,  in  this  case  an  interference  as  well  with  B.'s 
right  to  immediate  possession,  as  with  A.'s  reversionary 
interest,  or  right  to  futm-e  possession  {z). 

The  general  rule  under  consideration  gives  rise,  when 
applied  to  personal  property  or  goods,  to  the  two  follow- 
ing subordinate  rules : — 

SUBORDINATE    RULE    HI.  Sul- 

ordinate 

Any  per  son  may  sue  for  an  inteiference  with  the  possession  Rule  III. 

of  goods,  wJio,  as  against  the  defendant,  has  a  right  pg^^^^ 

to   the  immediate  jjossession  of  such  goods;   and  no  who  has 

person  can  sue  for  what  is  merely  such  an  interference  immediate 

who  has  not  a  riqht  to  the  immediate  possession  of  the  possession 

•^  ^  "  may  sue 

goods.  for  inter- 

ference with  right  to  possession  of  goods. 

A  wrong-doer  may  interfere  with  another  person's  Anyone 
right  to  undisturbed  possession  of  goods,  in  various  Sh^ 
ways.  X.,  for  example,  strikes  A.'s  horse,  or  removes  it  right  to 
out  of  a  field  in  which  it  is  placed.  X.,  in  this  case, 
commits  a  trespass.  X.,  again,  boiTows  the  horse  from 
A.,  and  refuses  to  give  it  back  on  demand.  He  is  then 
guilty  of  a  wrongful  detainer,  and  liable  to  an  action  of 
detinue.  X.  takes  the  horse  and  seUs  it.  In  this  case 
he  commits  an  act   of  what   is  technically  called  con- 


( y)  This  expression  as  applied  to  goods  is,  thougli  not  strictly  accurate, 
convenient,  and  sanctioned  by  good  authorities  (BuUen,  Pleadings,  3rd  ed., 
395  ;  Mcars  v.  London  and  South-Western  Mail.  Co.,  11  C.  B.,  N,  S.,  850  ; 
31  L.  J.  220,  C.  P.). 

(z)  The  terms  right  of  possession,  right  to  possess,  right  to  p)ossession,  are, 
in  confoi-mity  with  general  usage,  used  as  synonymous.  Strictly  speaking, 
a  right  of  possession  is  any  right  which  arises  from  the  fact  of  possession. 
A  right  to  x)ossession  is  the  right  to  possess,  which  may,  no  doubt,  arise 
from  possession,  biit  may  also  arise  from  other  circumstances.  It  need, 
perhaps,  scarcely  be  noted,  that  the  right  to  possess  a  chattel,  either 
immediately  or  at  some  future  time,  includes  in  it  the  right  to  possess  it 
uniajured. 


possession , 
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version,  whicli  may  be  defined  as  ''  a  wi'ongful  inter- 
ference with  goods  by  taking,  using,  or  destropng  tbem 
inconsistent  with  the  owner's  or  other  person's  right  of 
immediate  possession  "  (a),  and  is  liable  to  an  action  of 
trover.  In  each  instance,  the  wrong-doer  is  guilty  of  an 
interference  with  another  person's  right  of  possession  (h), 
and  in  determining  who  is  the  person  who  ought  to  sue 
for  such  an  interference,  it  is  unnecessary  to  enter  into 
the  subtle  distinctions  between  trespass  to  goods  and 
trover,  or  between  trover  and  detinue  (c).  The  plaintiff 
has  often  a  choice  as  to  which  of  these  actions  he  will 
bring.  They  are  all  brought  for  interferences  with  his 
right  to  immediate  possession,  or  are,  in  other  words, 
possessory  actions,  and  indeed,  "  there  is  no  action  in 
the  law  of  England  by  which  property  in  goods  or  land 
[as  distinguished  from  the  right  to  possession,  either 
immediate  or  future]  is  alone  decided  "  {cl). 

Trover,  as  being  the  main  action  for  injuries  to  goods, 
is  that  chiefly  referred  to  in  the  following  pages. 

The  right  to  bring  trover  or  trespass  is  often  said 
to  depend  upon  the  plaintiff's  inoperty  in  the  goods. 
Thus,  it  is  laid  down,  that  "the  plaintiff  must  not  only 
have  a  right  of  property,  but  a  right  of  possession  also, 
and  unless  both  these  rights  concm-,  the  action  will  not 
lie "  (e),  or  in  somewhat  different  language,  that  the 
plaintiff  in  trover  must  either  have  possession,  or  a  gene- 
ral or  special  x)roperty  (/). 

These  and  similar  statements,  though  accm^ate  in  the 
sense  in  which  they  are  employed,  may  suggest  that  the 

{a)  Compare  Bullen,  Pleadings,  3rd  ed.,  290  ;  Burrouglics  v.  Bayne,  5 
H.  &  N.  296  ;  29  L.  J.  185,  Ex.  ;  Pillot  v.  Wilkinson,  2  H.  &  C,  72  ;  32 
L.  J.  201,  Ex.  ;  3  H.  &  C.  345  ;  34  L.  J.  22,  Ex.  (Ex.  Ch.) 

(6)  Compare  FovMcs  v.  Willouglihy,  8  M.  &  W.  540  ;  Lcame  v.  Bray,  3 
East,  593  ;  Addison,  Torts,  3rd  ed.,  307—310. 

(c)  Compare  Selwyn,  N.  P.,  13th  ed.,  581,  1276  ;  Burrouglics  v.  Bayne, 
5  H.  &  N.  296. 

{d)  "Williams,  Personal  Property,  7th  ed.,  26. 

(e)  Selwjm,  N.  P.,  13th  ed.,  1288.  Compare  Wilhraham  v.  Snow,  2 
"Wms.  Saund.  47  e,  47  g. 

(/)  See  Addison  v.  Round,  4  A.  &  E.  804,  judgment  of  Coleridge,  J. 


FOR  TORT. 


347 


YiQht  to  maintain  trover,  which  is  merely  a  possessory     general 

,  •     1    ,  P  •  1    •     1  RULES. 

action,  depends  not  upon  the  right  of  possession,  which  

is  the  right  violated,  but  upon  the  right  of  property  or 
ownership.  The  following  is,  it  is  submitted,  the  simplest 
account  of  the  ground  on  which  the  plaintiff's  right  to  sue 
rests  :  "  The  propei-ty  in  the  goods  is  that  which  most 
usually  draws  to  it  the  right  of  possession,  and  the  right 
to  maintain  an  action  of  trover  is,  therefore,  often  said  to 
depend  on  the  plaintiff's  property  in  the  goods.  The  right 
of  immediate  possession  is  also  sometimes  called  itself  a 
special  kind  of  property  (g),  but  these  expressions  should 
not  mislead  the  student.  The  action  of  trover  tries  only 
the  right  to  the  immediate  possession,  which  ....  may 
exist  apart  from  the  property  in  the  goods,"  or,  in  other 
words,  the  ownership  of  them  (h). 

The  essential  point  being  the  existence  on  the  part  of 
the  plaintiff  in  trover  of  a  right  as  against  the  defendant, 
to  the  immediate  possession  of  goods,  that  action  or 
trespass  may,  according  to  circumstances,  be  brought  by 
the  owner,  the  bailee,  or  the  mere  possessor,  without  title, 
of  specific  goods. 

The  orvner. — Where  A.,  the  owner  of  a  chattel,  e.  g.,  a  Owner. 
watch,  has  retained  all  rights  of  property  in  it,  and 
amongst  others,  the  right  to  the  immediate  possession  of 
it,  he  may  maintain  trover  or  trespass,  according  to  the 
nature  of  the  wrong  done,  against  any  person  who  takes 
it,  or  keeps  it  out  of  his  possession,  or  otherwise  inter- 
feres with  his  right  to  possess  it  uninjured  (i):  As  long 
as  the  watch  is  in  A.'s  own  possession,  there  can  be  no 
doubt  as  to  his  right  to  sue  any  one  who  takes  it  away. 
But  actual  possession  is  not  necessary  to  support  this 
action.  The  right  of  possession  is  sufficient.  A.,  for 
example,  loses  his  watch.  He  is  still  owner  of  it,  and 
bis  ownersliip  entitles  him  to  possess  the  watch  when- 

(g)  Rogers  v.  Kcnnay,  9  Q.  B.  592  ;  15  L.  J.  381,  Q.  B. 
{h)  Williams,  Personal  Projierty,  5tli  ed.,  25. 

(i)  For  a  contrast  between  absolute  property  or  oionc7-ship,  and  special 
property,  see  Wehh  v.  Fox,  7  T.  R.  391,  398. 
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GENERAt  ever  he  can  meet  with  it.  In  legal  phraseology,  the 
^^^^^-  i^roperty  in  the  watch  "  draws  with  it  the  right  of  posses- 
sion," and  this  mere  right  to  possess  enables  the  owner 
to  sue  any  person  who,  having  the  watch,  refuses  to  give 
it  up  to  him  (1).  Suppose  agam,  A.  lends  the  watch  to 
a  friend,  B.,  he  thereby  parts  with  the  possession,  but  he 
does  not  part  with  the  ownership,  which  includes  the  right 
to  possession.  If,  therefore,  B.  converts  the  watch,  A. 
may  sue  him. 

A.  purchases  specific  goods.  From  the  moment  that  the 
ownership  of  them  has  actually  passed  to  him,  although 
he  has  never  had  actual  possession  of  them,  he  may 
bring  an  action  against  X.,  who  converts  them  (?/?).  Thus, 
"if  specific  goods  are  sold  on  credit,  and  nothing  is 
agreed  upon  as  to  the  time  of  delivering  the  goods,  the 
vendee  is  immediately  entitled  to  the  possession,  and  the 
right  to  possession  and  the  right  of  property  [i.  e.,  the 
ownership]  vest  in  him  at  once  "  {n).  "  He  who  has  an 
absolute  or  general  property  [L  e.,  is  owner]  may  support 
tliis  action,  although  he  never  had  the  actual  possession ; 
for  it  is  a  rule  of  law,  that  the  property  of  personal  chat- 
tels ch-aws  with  it  the  possession  (o),  so  that  the  owner 
may  bring  either  trespass  or  trover  at  his  election  against 
the  stranger  who  takes  them  away.  So,  where  a  man 
has  wreck  by  prescription  or  grant,  and  another  takes  it 
away,  he  may  bring  trover  or  trespass  before  seizure 
....  Also,  where  A.  is  indebted  to  [B.]  and  [X.]  to  A., 
and  it  is  agreed  between  them  that  [X.]  shall  give  goods 
in  his  possession,  which  were  the  goods  of  A.,  to  [B.],  in 

(I)  Williams,  Personal  Property,  7th  ed.,  p.  24  :  WiJhraham  v.  Snow, 
2  Wms.  Samid.  47  a ;  Manders  v.  Williams,  18  L.  J.  437,  439,  Ex.  ;  4 
H.  &  N.  339. 

(m)  Wilhraham  v.  Snow,  2  Wms.  Saund.  47  b.  Contrast  this  with  the 
position  of  the  purchaser  of  land,  who  cannot  bring  trespass  before  entry. 
The  distmction  is,  that  the  action  for  trespass  to  land  depends  upon 
possession ;  the  action  of  trover  or  of  trespass  to  goods,  upon  the  right  of 
possession.    See  p.  337,  338,  ante. 

{n)  2  SelwjTi,  N.  P.,  13th  ed.,  1288  ;  Bloxam  r.  Sanders,  4  B.  &  C.  941. 

(o)  All  that  is  meant  by  this  technical  expression  is  that  ownership 
includes,  amongst  other  rights,  the  right  to.  possess  the  property  owned. 
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satisfaction  of  A.'s  debt,  if  [X.J  converts  them  [B,]  may     general 

maintain  trover  against  him,  although  he  never  had  pos-   — '— 

session ;  for  by  agreement,  the  right  of  property  was  in 
him,  and  the  conversion  is  a  wrong  to  him.  So,  where 
an  executor  declares  upon  the  possession  of  his  testator, 
and  a  conversion  by  the  defendant  after  death,  it  is  held 
to  be  sufficient,  because  the  property  is  vested  in  the 
executor,  and  that  draws  after  it  the  possession  in 
law"(p)  (i.  e.,  the  right  to  possess). 

The  owner  of  goods  can  generally  bring  trover,  because  Connec- 
ownership  i^rimd  facie  and  usually  includes  the  right  to  tween 
possess,  although  the  owner  may  divest  himself  of  this  ownership 
right  if  he  pleases  ;  in  which  case  he  loses  the  right  to  to  brin^ 
bring  trover.  Since  A.'s  right  to  possess  goods  may 
depend  wholly  upon  his  being  their  owner,  the  question 
whether  a  person  can  bring  trover,  often  resolves  itself 
into  the  inquiry,  whether  he  has  become  owner  of  the 
property  in  certain  goods,  or,  to  employ  a  technical 
expression,  whether  the  property  in  the  goods  has  passed 
to  him?  A.,  for  instance,  orders  goods  of  X.  If  they 
are  actually  delivered  to  A.,  there  is  generally  little 
doubt  that  the  property  has  passed  to  him,  i.  e.,  that 
the  goods  have  become  A.'s  goods,  and  that  A.  can  sue 
X.,  or  any  other  person  who  keeps  the  goods  out  of 
his  possession,  and  this,  although  X.  may  have  a  cross- 
action  against  A.  for  the  price  of  the  goods.  Suppose, 
however,  that  A.  orders  goods  which  are  not  delivered  to 
him.  It  then  becomes  a  matter  of  considerable  difficulty 
to  determine  whether  the  property  in  the  goods  has 
passed  to  A.  The  determination  of  this  question  which 
lies  bej^ond  the  scope  of  the  present  treatise,  dej^ends 
partly  on  matters  of  fact,  partly  on  rules  of  law.  It  must, 
liowever,  be  determined,  in  order  to  settle  whether  A.  can 
bring  trover  against  X.,  who  keeps  the  goods  from  him. 
If  the  property  in  the  goods  has  passed,  A.  has,  as  being 
owner,  the  right  to  possess  them,   and  can,   therefore, 

(2^)  Wilhraham  v.  Stiow,  2  Wms.  Saund.  4  7  a,.  47  b.. 
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—    passed,   A.   has   not  that  riglit  of  possession   which  is 

necessary  to  support  an  action  of  trover  (^2).  So,  again, 
if  the  question  be  whether  a  donee  (i.  e.,  a  person  to 
whom  goods  have  been  given)  can  bring  trover  against  a 
person  who  retains  them,  it  is  necessary  to  determine 
whether  the  gift  was  of  a  kmd  to  pass  the  jiroperty  in 
the  goods,  since  otherwise  the  donee  has  no  right  to 
possess  them,  and  therefore  no  right  to  maintain  an 
action  for  an  interference  with  the  right  of  possession. 
If  the  gift  has  been  a  merely  verbal  one,  the  donee  can- 
not sue,  for,  "  by  the  law  of  England,  in  order  to  transfer 
property  by  gift,  there  must  be  a  deed  or  instrument  of 
gift,  or  there  must  be  an  actual  delivery  of  the  thing  to 
the  donee  "(r). 

The  question  of  ownership  may  again  arise  when  the 
matter  to  be  decided  is,  not  whether  trover  can  be 
brought,  but  which  of  two  persons  ought  to  bring  it. 
A  child,  for  instance,  is  deprived  of  personal  goods,  e.g., 
a  watch  ;  is  he  or  his  parent  the  right  person  to  sue  the 
wrongdoer  ?  The  answer  is,  that  property  in  the  hands 
of  very  yoimg  children  is  in  the  constructive  possession 
of  the  father  and  master  of  the  house  ;  but  goods,  e.g., 
watches  or  books,  given  to  a  schoolboy  or  apprentice, 
and  taken  away  from  home,  are  the  property  of  the  boy ; 
and  if  they  are  converted  by  a  ^vl'ongdoer,  the  boy,  not 
the  parent,  should  sue  for  the  injury  (s). 

A.  sends  goods  to  B.  by  a  carrier  X.,  who  converts 
them;  the  question  is,  should  A.  or  B.  sue  X.,  who  can 
undoubtedly  be  sued  by  one  or  the  other.  The  answer 
is,  that  he  must  sue  X.,  wdio,  having  the  property  in 

(q)  As  to  the  question  wlieu  the  property  in  goods  sold  passes,  see 
Benjamin,  Sale,  pp.  213—290. 

(r)  Irons  v.  SmaUjncce,  2  B.  &  Aid.  551  ;  Bimn  v.  Marlcham,  7  Taunt. 
224  ;  Wilhraham  v.  Snoto,  2  Wms.  Saund.  47  b  ;  Bourne  v.  Foshrookc,  34 
L.  J.  164,  C.  P.  ;  18  C.  B.,  N.  S.,  515.  For  further  examples  of  the  re- 
lation  between  the  right  to  own  property  and  to  bring  trover,  see  Addison, 
Torts,  3rd  ed.,  323,  324, 

(s)  Hunier  v.  Westbrook,  2  C.  V.  578  ;  Addison,  Torts,  3rd  ed.,  348, 
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the  goods,  has  the  right  to  possess  them.  "  If  a  trades-  generai, 
man "  [the  purchaser]  "  order  goods  to  be  sent  by  a 
carrier,  though  he  does  not  name  any  particuhir  carrier, 
such  delivery  operates  as  a  delivery  to  the  purchaser, 
and  the  whole  property  is  immediately  vested  in  him  ; 
and  if  any  accident  should  happen  to  the  goods,  it  will 
be  at  the  risk  of  the  purchaser  (t)  ;  a  fortiori,  there- 
fore, if  the  purchaser  select  a  particular  carrier  (ii). 
This  is  on  the  ground  that  a  delivery  to  the  vendee's 
agent  is  a  delivery  to  the  vendee.  But  where  the  con- 
tract is  imperfect,  e.g.,  invalid  by  the  Statute  of  Frauds  (x), 
or  the  goods  are  sent  by  a  conversance  not  authorized  by 
the  vendee,  or  not  authorized  to  be  sent  at  all,  or  the 
vendee  retains  an  option  to  refuse  the  goods,  the  pro- 
perty, imtil  acceptance,  remains  in  the  vendor,  and  the 
vendee  cannot  maintain  trover  (2/).  If  A.  order  a  trades- 
man to  send  him  goods  by  a  hoyman,  and  the  tradesman 
send  the  goods  by  a  porter  to  the  house  where  the  hoy- 
man  resides  when  in  town,  and  the  porter,  not  finding 
him,  leave  the  goods  with  the  landlord,  A.  cannot  main- 
tain trover  against  the  landlord,  for  the  property  never 
vested  in  A.,  but  remained  in  the  tradesman  (z) ;  but  if 
the  person  to  whom  the  goods  were  delivered  had  been  a 
servant  to  the  hoyman,  and  entrusted  by  him  to  receive 
the  goods,  A.  might  have  maintained  trover  ;  for  by  such 
delivery  the  x^roperty  woidd  have  vested  in  him,  and 
therefore,  in  such  case,  the  tradesman  could  not  have 
brought  trover  agamst  the  hoj'man  "  (a)  (h). 

In  the  foregoing  instances,  and  others  of  the  same 
sort,  the  power  to  bring  trover  depends,  no  doubt,  in  one 

(t)  Button  V.  Solomonson,  3  B.  &  P.  582. 

(tc)  Dawes  V.  PecJc,  8  T.  R.  330.  See  Dunlop  v.  Lambert,  6  CI.  &  F. 
627. 

(x)  Coats  V.  Chaplin,  3  Q.  B.  483. 

( y)  Swaiyi  v.  Shcplierd,  1  M.  &  Rob.  223  ;  Freeman  v.  Birch,  3  Q.  B. 
492. 

(*)  Colston  V.  Woolaston,  Bull,  N.  P.,  35. 

(a)  See  Staples  v.  Aldcn,  2  Mod.  309. 

(6)  Selwyu,  N.  P.,  13tli  ed.,  1280,  1281. 
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Bailees  ; 

are  of 

different 

kinds. 


but  all 
bailees 
have  right 
to  posses- 
sion. 


sense,  upon  the  right  of  property  or  ownership.  The 
reason  of  this  is,  that  the  right  to  jpossess  goods  depends, 
in  many  cases,  upon  the  right  to  own  them ;  but  trover 
can  often  be  supported  by  persons  who  are  not  the 
owners  of  property. 

Bailees. — A  bailment  has  been  defined  "  a  delivery  of 
goods  for  some  purpose,  upon  a  contract  express  or  im- 
plied, that,  after  the  purpose  has  been  fulfilled,  they 
shall  be  redelivered  to  the  bailor,  or  otherwise  dealt  with, 
according  to  his  directions,  or,  as  the  case  may  be,  kept 
till  he  reclaims  them"  (c).  The  person  who  delivers  the 
goods  is  the  bailor ;  the  j^erson  who  receives  them  is  the 
bailee.  From  the  definition  of  a  bailment  it  is  clear 
that  bailees  may  be  of  various  descrij^tions,  and  possess 
different  rights  over  the  property  placed  in  theii'  hands. 
Thus,  a  hirer  to  whom  goods  are  let,  a  pawnbroker  to 
whom  they  are  pledged,  a  workman  who  has  a  lien  upon 
them,  or  a  friend  to  whom  they  are  lent,  and  others,  are 
all  of  them  bailees,  and  have,  in  many  respects,  different 
rights.  The  point  to  be  noticed  is  the  right  which  they 
have  in  common,  i.e.,  the  right  to  the  ^lossession  of  the 
goods  confided  to  them,  for  an  interference  with  which 
they  can  maintain  trover. 

"  It  is,  moreover,  a  doctrine  universall}^  applicable  to 
bailment,  that  there  is  a  special  qualified  property  trans- 
ferred from  the  bailor  to  the  bailee,  together  with  the 
possession.  It  is  not  an  absolute  property,  because  of 
his  contract  for  restitution ;  the  bailor  ha\ang  stiU  left  to 
liim  the  right  to  a  chose  in  action,  grounded  upon  such 
contract  (d).  And  on  account  of  this  qualified  property 
of  the  bailee,  he  may,  as  well  as  the  bailor,  maintain  an 
action  against  such  as  mjure  or  take  away  the  chattels. 
The  tailor,  the  carrier,  the  innkeeper,  the  agisting 
farmer,  the  pawnbroker,  the  borrower,  the  hirer,  or  any 
other  bailee,  may  respectivel}^  vindicate,  in  theii*  own 
right,  this  theii"  possessory  interest,  against  an}-  stranger 


(c)  2  Steph.,  Com.,  6th  ed.,  80. 

{d)  Donald  v.  Suckling,  L.  R.  1  Q.  B.  585,  618. 
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or  third  person ;  for  the  bailee  being  responsible  to  the     general 


bailor,  if  the  goods  be  lost  or  damaged  by  negligence,  or 
if  he  do  not  deliver  them  up  on  lawful  demand,  it  is 
therefore  reasonable  that  he  should  have  a  right  of  action 
against  all  other  persons  who  may  injure  them  or  take 
them  away,  so  that  he  may  always  be  ready  to  answer  the 
call  of  the  bailor  "  (e). 

"  A  carrier,"  it  is  laid  down  b}'  another  writer,  "  may 
maintain  trover  against  a  stranger  who  takes  the  goods 
out  of  his  possession  ;  so  may  a  factor,  or  other  con- 
signee, or  pawnee,  or  trustee  ;  so,  if  a  house  be  blown 
down,  and  a  stranger  take  away  the  timber,  the  lessee  for 
life  may  bring  trover,  for  he  has  a  special  property  to 
make  use   of  it  for  the  purpose  of  rebuildmg,  although 

the  general  proj^ert}^  is  in  the  owner So  if 

a  man  lend  his  cattle  to  A.  to  j)lough  his  land,  and  a 
stranger  takes  them  away,  A.  may  maintain  trover  or 
trespass  against  him.  The  agister  of  cattle  may  also 
maintain  trover  against  a  stranger  who  takes  them  away 
.  .  .  .  So,  the  master  of  a  fly-boat,  who  is  hired 
by  a  canal  company  at  weekly  wages,  ina-y  maintain  tres- 
pass for  cutting  a  rope  fastened  to  the  vessel,  whereby  it 
was  being  towed  along,  although  the  vessel  and  the  rope 
were  the  property  of  the  company  (/).  So  he  who  has  a 
right  to  the  possession  of  goods  in  respect  of  a  lien,  may 
bring  trover  for  the  conversion  of  them  "  (g)  (Ji).  Nor  need  Right  of 
the  bailee  have  actual  physical  possession,  if  he  has  a  7'ight  enOT<jb^to 
to  the  possession ;  for  "  a  person  who  has  only  a  special  maintain 
property  may,  in  some  cases,  maintain  trover,  although  he 
has  never  had  actual  possession.  Thus  a  factor,  to 
whom  goods  had  been  consigned,  but  which  he  had  never 
received,  may  bring  this  action  "  (i)  {h). 

(e)  2  Steph.,  Cora.,  6tli  ed.,  83. 
(/)  Moore  v.  Robinson,  2  B.  &  Ad.  817. 
(g)  Legg  v.  Evans,  6  M.  &  W.  36. 
{h)  Wilbraham  v.  Snow,  2  Wms.  Sauiid.  47  d,  47  e. 
(i)  Fowler  v.  Doion,  1  B.  &  P.  44. 

(Jc)  Wilbraham  v.  S710W,  2  Wms.  Saund.  47  g.     A  bailee,  wlio,  lias  tlic 
riyht  to  immediate  possession,  can  maintain  trover  even  against  a  bailor, 

A  A 
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Mere  x>ossessors. — A  person  who  has  the  actual  posses- 
sion of  goods  has  a  right  to  possess  them  agamst  anyone 
who  cannot  show  a  better  title,  or,  what  is  the  same 
thing,  who  cannot  show  that  in  interfering  with  posses- 
sion of  the  goods,  he  is  acting  under  the  authority  of 
some  one  who  has  a  better  title  than  the  possessor  (Z). 
Rights  of  action  of  this  sort  are  given  in  respect  of  the 
immediate  and  present  violation  of  the  possession  of 
the  plamtiff,  independently  of  his  right  of  property,  and 
are  an  extension  of  the  protection  which  the  law  throws 
round  his  person  (/«)•  The  owner  of  furniture  lent  it  to 
A.,  under  a  written  agreement.  A.  placed  it  in  the  house 
of  M.,  a  bankrupt,  and  X.,  M.'s  assignee,  seized  it:  A. 
was  held  entitled  to  maintain  trover  against  X.  without 
producing  the  written  agreement  (»),  i.  e.,  without  showing 
his  title  to,  or  right  of  property  in  the  furnitiu'e.  So  A,, 
the  plaintiff,  bought  a  vessel  which  was  stranded,  but  she 
was  not  convej'ed  to  him  according  to  the  provisions  of 
the  Register  Acts.  He  took  possession  of  her,  and  for 
some  da3"s  endeavoured  to  save  her,  but  afterwards  she 
went  to  pieces,  and  parts  of  the  wreck  drifted  upon  X., 
the  defendant's,  land,  and  were  by  him  cut  uj)  and  carted 
away.  An  action  of  trover  was  held  maintainable  (o)  b}' 
A.  against  X.  The  lessees  of  a  mine  brought  trover  for 
the  ore,  and  it  was  held  that  on  a  plea  of  not  possessed, 
it  was  sufficient  for  them  to  prove  their  occupation  of  the 
mine  from  which  the ,  ore  was  dug,  without  showing  any 
title  in  their  lessors  (_p).  A  person,  again,  who  has  abso- 
lutely no  title  at  all  as  against  the  oicner  {e.g.,  the  finder 


who  has  not  such  a  i-ight  {Milgate  v.  KehUe,  3  M.  &  G.  100  ;  Richards  v. 
Symons,  8  Q.  B.  90).  X.  lets  a  horse  for  a  month  to  A.,  and  during  that 
month,  takes  it  away  ;  A.  can  sue  X.  {Lancashire  Waggon  Co.  v.  Fitzhugh, 
5  H.  &  N.  502 ;  30  L.  J.  231,  Ex.) 

{I)  Armory  v.  Delamirie,  1  Sti".  504;  1  Smith,  L.  C,  6th  ed.,  315; 
Jeffries  v.  Great  Western  Rail.  Co.,  5  E.  &  B.  802  ;  26  L.  J.  109,  Q.  B. 

{m)  Rogers  v.  Spence,  13  M.  &  W.  571,  581. 

(«)  Burton  v.  Hicghes,  2  Bing.  173. 

(o)  Sutton  y.  Buck,  2  Taunt.  302. 

{p)  Taylor  v.  Parry,  1  M.  &  G.  601.     See  2  AVms.  Saund.  47  g,  note  (hi). 
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of  goods  which  are  lost),  may  have  a  right  of  possession     generai, 

against  every  one  else.    There  ma}'  be  a  special  property  (q)  !_ 

arising  simply  out  of  a  not  milawful  possession,  which 
ceases  when  the  true  owner  appears  (?•)•  A.,  the  plaintiff, 
a  chimney-sweeper's  boy,  found  a  jewel  and  carried  it  to 
the  shop  of  X.,  the  defendant,  a  goldsmith,  to  know  what 
it  was,  and  delivered  it  into  the  hands  of  his  apprentice, 
who,  under  pretence  of  weighing  it,  took  out  the  stones 
and  called  to  the  master  to  let  him  laiow  that  it  came  to 
three  halfpence.  The  master  offered  the  money  to  the  boy, 
who  refused  to  take  it,  and  insisted  upon  having  the  thing 
back  again,  whereuj^on  the  apprentice  delivered  him  back 
the  socket  without  the  stones.  It  was  held  that  A. 
could  maintain  an  action  of  trover  against  the  goldsmith, 
and  it  was  laid  down  "  that  the  finder  of  a  jewel,  though 
he  does  not  by  such  finding  acquire  an  absolute  property 
or  ownership,  yet  he  has  such  a  property  as  will  enable 
him  to  keep  it  against  all  but  the  rightful  owner,  and 
consequently  may  mamtain  trover  "  (s).  A.  on  entering 
a  shop  found  on  the  floor  a  bundle  of  notes,  wliich  had 
been  accidentally  dropped  there  by  M.,  a  stranger.  A. 
handed  it  at  once  to  X.,  the  owner  of  the  shop,  with  a 
view  to  its  bemg  restored  to  M.  if  he  should  return.  X. 
advertised  the  finding  in  the  newspapers,  and  M.  the  true 
owner  could  not  be  found.  A.,  not  having  intended  to 
waive  his  title,  offered  to  repay  the  expenses  of  the  adver- 
tisements and  to  indemnif}^  X.  against  an}-  claim,  and 
demanded  the  notes  back;  and  on  X.'s  refusal  to  give 
them  back,  sued  X.  A.,  the  finder,  was  held  entitled 
to  recover  (t). 

(q)  i.  e.,  a  sort  of  temporary  or  provisional  ownership. 

(r)   Wilbraham  v.  Snow,  2  Wnis.  Saund.  47  j. 

(s)  Ar^noryv.  Delamirie,  1  Str.  504  ;  1  Smith,  L.  C,  6th  ed.,  315. 

(t)  Bridges  v.  Hawkesworth,  21  L.  J.  75,  Q.  B.  The  finder  must, 
in  order  to  support  an  action  of  trover,  be  a  real  finder,  and  not  a 
person  who  has  taken  possession  of  goods  not  in  reality  lost.  A  porter, 
for  instance,  who  discovers  luggage  in  a  railway  carriage,  has  Leen 
held  not  to  be  a  finder  {R.  v.  Pierce,  6  Cox,  C.  C.  107.  Compare  Merry 
V.   Greea,    7   M.    &  W.    623 ;    R.    v.    Thomas,    33    L.    J.    22,    il.    C). 
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GENERAL         If  X.,  a  wroiigcloer,  converts  goods  in  tlie  possession 

-1 of  A.,  lie  cannot  set  up  as  a  defence  against  A.'s  right 

WroDg-        ^j^g  j^gj.g  ^^i-jg  Qf  ^  ^]^jj.j|  party  (i(),  or  as  it  is  called  the 

doer  can-  i.         j    \    ^ ' 

not  set  up  jus  tevtiL  If,  that  is  to  say,  A.  is  m  possession  oi  goods 
jus  tertii.  ^yjjjgi^  X.  takes,  he  cannot  defend  himself  in  an  action  by 
A.,  by  showing  that  a  third  party,  M.,  was  reaUy  entitled 
to  the  possession  of  the  goods,  unless  he  can  show  that 
he  took  the  goods  by  the  authority  of  M. ;  i.  e.,  that  he 
was  not  a  wrongdoer.  Where  X.  took  the  waggons  of  A. 
and  B.,  and  attempted,  in  answer  to  an  action  by  them, 
to  set  up  the  title  of  a  tliird  party,  M.,  the  law  was  thus 
stated  by  Lord  Camphell,  C.  J. : — 

"  The  jus  tertii  could  not  be  set  up.  .  .  .  The  law 
is,  that  if  a  person  is  peaceably  and  quietly  in  possession 
of  a  chattel  as  his  own  property,  a  person  who  takes  it 
from  him  having  no  good  title  is  a  wrongdoer,  and 
such  person  cannot  defend  himself  by  showing  that 
the    chattel   is    not   the    property    of   the    plaintiff,    but 

the  property  of   a  third  person There  is   no 

difference  whatever  for  this  purpose  between  an  action 
of  trespass  and  an  action  of  trover.  In  both  cases 
the  plaintiff  rests  on  his  possession  of  the  property, 
and  the  question  is,  whether  a  person  who  has  no  title 
whatever  of  his  own,  shall  be  allowed  to  show  that  the 
plaintiff  has  not  the  right  of  property,  [i.  e.,  right  to 
possession].  The  right  of  property  is  presumed  from 
the  possession,  and  is  that  presumption  to  be  rebutted  by 
evidence  on  the  part  of  the  defendant,  a  mere  stranger 
and  wrongdoer,  showing  that  the  plaintiff  was  not  the 
real  owner  of  the  property  ?  I  am  of  opinion  that  that 
cannot  be  done  "  (x). 

Perhaps,  too,  lie  ought  to  be  an  innoceut  finder,  and  uot  one  wlio  becomes 
possessed  of  goods  feloniously  or  fraudulentl)^  But  it  rather  seems  that  a 
possessor,  even  of  this  description,  might  sue  a  wrongdoer  who  took  the 
goods  from  his  possession  (see  Buckley  v.  Grose,  32  L.  J.  131,  Q.  B.,  judg- 
ment of  Cromjdon,  J. 

(w)  See  p.  334,  ante. 

{x)  Jeffries  Y.  Great  Western  Rail.  Co.,  25  L.  J.  109,  110,  Q.  B.,  judg- 
ment of  Camiihell,  C.  J. 
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RULES. 


Where  indeed  the  plaintiff  relies,  not  upon  his  actual  general 
possession  at  the  time  of  the  conversion,  but  upon  his 
right  to  ^possession,  the  defendant  may  set  up  a  jus  tertii, 
but  this  is  not  really  settmg  up  against  the  plaintiff's 
right  to  possession  the  superior  right  of  a  tliird  person, 
but  amounts  to  showmg  that  the  plaintiff  had  no  right  to 
possession  at  all.  A.,  for  example,  bought  goods  of  M., 
and  allowed  M.  to  remain  m  possession  of  them  for  some 
years.  M.,  then  became  bankrupt,  and  M.'s  assignees 
made  no  claim,  and  M.  retained  possession  of  the  goods 
for  some  years  longer,  when  X.,  the  sheriff,  seized  them 
under  aji.fa.  against  M.,  and  sold  them.  After  the  sale, 
the  assignees  gave  notice  of  thek  claim,  and  the  sheriff 
X.,  paid  over  the  proceeds  of  the  sale  to  them.  It  was 
held  in  an  action  by  A.  against  X.,  that  X.  might  set  up 
the  title  of  the  assignees  (y).  A.  had  obtained  possession 
of  some  tallow,  part  of  the  salvage  from  a  fu-e,  and  his 
possessory  right  had  been  lawfully  divested,  he  was  held 
not  entitled  to  maintain  trover  against  X.,  who  had  sub- 
sequently pm-chased  it  (2;).  In  the  last  case  there  was 
indeed  no  jus  tertii  set  up,  3'et  both  it,  and  cases  in 
which  it  is  allowable  to  set  up  a  thkd  person's  right 
against  a  claim  arising  from  possession,  rest,  it  is  sub- 
mitted, on  the  same  principle.  If  the  plaintiff  alleges 
that  he  had  a  right  to  possession,  it  is  allowable,  either 
by  setting  up  the  jus  tertii,  or  by  any  other  means  to 
show  that  at  the  tune  of  the  conversion,  he  had  no  right 
to  possession  whatever.  If,  on  the  other  hand,  he  shows 
that  he  had  actual  possession  at  the  time  of  the  act  com- 
plained of,  then  his  right  to  possession  is  indubitable, 
and  it  is  no  answer  to  show  the  superior  right  or  title  of 
another  party  (a). 

(y)  Leake  v.  Loveday,  4  M.  &  G.  972. 

(2)  BucMey  v.  Grose,  3  B.  &  S.  566  ;  32  L.  J.  129,  Q.  B. 

(a)  Compare /c/rfes  v.  Great  Western  Rail.  Co.,  25  L.  J.  110,  Q.  B., 
judgment  of  Wightman,  J.  See  both  as  to  tlie  rules  with  reference  to  setting 
up  the^KS  tertii ;  and  as  to  the  connection  between  the  right  of  ownership 
and  the  right  to  bring  trover,  Bourne  v.  Fosbrooke,  84  L.  J.  161,  C.  P.  ; 
18  C.  B.,  K  S.,  515. 
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sue  where 
merely 
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bailment. 


Custody  of  Servants. — Goods  in  the  custody  of  a  mere 
servant,  are  not  in  the  possession  of  the  servant,  but  in 
the  jjossession  of  the  master.  A  servant,  that  is  to  say, 
is  not  a  bailee  (h).  Hence,  a  mere  servant  who  has  the 
custody  of  goods,  cannot  (it  would  seem),  bring  trover, 
for  he  has  not  any  possession  such  as  to  give  him  the 
right  of  possession.  "  You  cannot  make  my  servant, 
whose  possession  is  my  possession,  my  bailee.  He  is  not 
liable  as  a  bailee.  When  goods  are  delivered  to  another 
as  a  bailee,  the  special  property  passes  to  him,  but  here 
it  does  not  "(c). 

Where  either  the  Bailee  or  Bailor  may  bring  Trover. — 
Suppose  that  while  A.'s  watch  is  in  the  hands  of  B.,  a 
bailee,  it  is  converted  by  X.  ;  which  of  them  can  sue  X.  ? 
The  answer  depends  upon  the  nature  of  the  bailment. 
If  it  is  what  is  called  a  simple  bailment,  as  where  goods  are 
lent  to  a  friend,  entrusted  to  a  carrier,  &c.,  that  is  bailment 
which  does  not  confer  on  the  bailee  a  right  to  exclude 
the  bailor  from  possession,  either  A.  or  B.  ma}^  mamtain 
trover  agamst  X.  {cl).  The  bailee  may  maintain  this 
action,  because  the  action  depends  on  the  right  to  the 
possession  which  he  has  by  virtue  of  the  bailment  made 
to  him  (e),  and  the  bailor  may  also  maintain  it,  because, 
as  owner  of  the  goods,  he  has  the  right  of  possession, 


(&)  See  R.  V.  Herj,  2  C.  &  K.  983  ;  R.  v.  Gibhs,  1  Dears.  C.  C.  445,  and 
other  cases  on  larceny  :  Smith,  Master  and  Servant,  2nd  ed.,  284 — 313  ; 
and  see  HopTcinson  v.  Gibson,  2  Smith,  202,  204,  205. 

(c)  HopkinsonY.  Gibson,  2  Smith,  202,  204,  205,  per  Ellcnhorough,  C.  J. 
It  is  important  to  note  exactly  the  difference  between  a  mere  servant  and  a 
bailee.  If  A.  gives  goods  to  B.,  e.g.,  a  carrier,  A.  retains  the  right  to 
possess  the  goods,  but  he  passes  the  possession  itself  to  B.  If,  on  the 
other  hand,  B.  is  not  a  carrier,  but  a  mere  servant,  A.,  though  he  may 
give  the  custody  or  detention  of  the  goods  to  B.,  does  not  pass  to  him  the 
possession  of  them.  Hence  B.,  the  bailee,  has,  as  against  third  parties,  a 
right  to  possession,  and  can  bring  trover  ;  but  B.  the  servant  having  no 
possession,  has  no  right  to  possession,  and  cannot  bring  trover.  It  is  con- 
ceived, that  if  B.  should  be  in  any  way  acting,  not  only  as  a  servant,  but 
also  as  a  bailee,  he  might  bring  an  action  for  the  conversion  of  the  goods. 

(d)  Nicholls  V.  Bastard,  2  C.  M.  &  R.  659  ;  blunders  v.  Williams,  4  Ex. 
339  ;  18  L.  J.  437,  Ex. 

{e)  Sutton  V.  Buck,  2  Taunt.  302. 
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and  the  bailment  is  not  of  such  a  nature  as  to  vest  this     generai, 
right  in  the  bailee  solely  (/).  


The  recovery  of  damages,  either  by  the  bailor  or  by 
the  bailee,  deprives  the  other  of  his  right  of  action  (g). 

By  the  recovery,  moreover,  of  a  judgment  in  an  action 
for  the  conversion  of  goods,  the  plaintiff's  right  of  pro- 
perty is  barred,  and  the  property  vests  in  the  defendant 
from  the  date  of  the  conversion  (/i). 

The  bailment  may,  on  the  other  hand,  not  be  a  simple 
bailment.  It  may  be  one  which  gives  the  bailee  a  right 
to  possess  the  goods  against  all  the  world,  including  the 
owner.  In  this  case,  trover  must  during  the  continuance 
of  the  bailment,  be  brought  by  the  bailee,  and  not  by 
the  bailor,  who  has  parted  with  the  right  to  immediate 
possession. 

No  one  can  sue  icho  has  not  the  right  to  immediate  pos-  No  one 
session  {i). — The  owner  of  goods  cannot  brmg  trover  lor  who  lias 
an  act  of  conversion  committed  when  he   has  not    the  f  °*  "°^* 

to  posses- 

riglit  to  immediate  possession.  A.  let  furniture  to  B.,  sion. 
his  tenant.  It  was,  during  the  continuance  of  the  lease, 
wrongfully  taken  in  execution  by  the  sheriff,  X.,  and 
sold.  It  was  held  that  A.,  the  landlord,  could  not 
bring  trover  against  X.  (k),  it  having  been  already  settled 
that  a  landlord  could  not,  under  similar  circmustances, 
maintain  trespass  {I). 

"  Trover  will  not  lie  in  any  case,  unless  the  property 
was  in  the  actual  or  implied  rightful  possession  of  the 
plaintiff.  In  this  case,  the  plaintiff  had  neither  the  one 
nor  the  other  pending  the  demise,  and  when  that  is 
determined,  perhaps  he  may  have  his  goods  restored  to 
him  agam  in  the  same  state  in  wliich  they  now  are,  when 

(/)  Williams,  Personal  Property,  Tth  ed.,  27,  28  ;  Wilbraham  v.  Snow, 
Wms.  Saund.  47  c — 47  e. 

(g)  Bac.  Abr.,  Trover,  C.  ;  NichoUs  v.  Bastard,  2  C.  JI.  &  R.  659. 

(h)  Coojjer  v.  Shepherd,  3  C.  B.  266  ;  15  L.  J.  237,  C.  P.  ;  Buclcland  v. 
Johnson,  15  C.  B.  145  ;  23  L.  J.  204,  C.  P. 

{i)  See  Subordinate  Rule  3,  p.  345,  ante, 

(k)  Gordon  v.  Harper,  7  T.  R.  9. 

(I)  Ward  V.  Macaulay,  4  T.  R.  489. 
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GENERAL     it   Will  appeal'  that  lie  has  not  siistamed  that  damage 

T|  TTT  -pa  ■■■■■■  *^ 

'—    which    he    now   seeks   to   recover   in   the   action"  (m). 

"  Here,"  adds  Laivrence,  J.,  "  if  the  taking  of  the  goods 
]iad  determined  the  interest  of  the  tenant  in  them,  and  re- 
vested it  in  the  landlord  \i.  e.,  had  restored  to  the  landlord 
the  right  to  i30Ssession],  I  admit  that  the  latter  might 
maintain  trover  for  them  {n)  ....  but  it  is  clearly 
otherwise,  for  here  the  tenant's  property  and  interest  did 
not  determine  by  the  sheriff's  trespass,  and  the  tenant 
might  maintain  trespass  against  the  wrongdoer.  He  is 
bound  to  restore  the  goods  to  the  landlord  at  the  end  of 
his  term,  and  could  not  justify  his  not  doing  so,  because 
a  stranger  had  committed  a  trespass  upon  him  in  taking 
them  away  "  (o).  Hence,  if  A.  pawns  goods,  or  mortgages 
them  to  B,,  or  gives  B.  a  lien  u]3on  them,  he  cannot  bring 
trover  during  the  continuance  of  the  bailment  {p).  "  Gordon 
V.  Harjper,  which  must  now  be  considered  as  settled  law, 
shows  that  if  a  person  has  an  interest  in  goods  for  a 
certain  time,  by  agreement  with  the  owner,  the  latter, 
durmg  the  time  he  is  not  in  possession,  cannot  maintain 
trover  against  a  wrongdoer  who  takes  the  goods.  That 
case  might,  with  propriety,  have  been  decided  differently 
in  the  first  instance  ;  but  it  has  been  followed  by  others, 
and  the  Court  of  Common  Pleas  somewhat  extended  the 
rule  in  Bradley  v.  Copley.  There  it  was  held,  that  where 
a  person  in  possession  of  goods  had  an  uncertain  interest 
determinable  by  the  owner,  until  that  event  happened, 
[i.  e.,  until  the  interest  was  determined],  the  owner  could 
not  maintain  trover"  (q).  On  sunilar  grounds,  a  buyer 
in  defaidt  cannot  maintain  trover  against  a  seller  for  a 
re-sale  of  the  goods  sold  to  him,  but  left  in  the  pos- 
session of  the  vendor,  since  the  purchaser  is  deprived, 
by  his    default  in  payment,  of  the    right  to  immediate 

{m)  Gordon  v.  Harper,  7  T.  E.  12,  13,  judgment  oi  Asliurst,  J. 
{n)  See  Berry  v.  Heard,  2  Cro.  Car.  242. 

(o)  Gordon  v.  Harper,  7  T.  R.  13,  14,  judgment  of  Laivrence,  J. 
{p)  Milgate  v.  Kebble,  3  M.  &  G.  100  ;  Richards  v.  Sijmons,  8  Q.  B.  90  ; 
Bradley  v.  Copley,  1  C.   B.   685  ;  14  L.  J.  222,  C.  P. 

{q)  Mandersv.  Williams,  4  Ex.  343,  judgment  of  Par^te,  B. 
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possession.     He  may,   however,    sue   the   vendor   for  a     general 
breach  of  contract  (>•)• 


Blgltt  to  immediate  Possession  acquired. — Though  the  Right  to 
owner  of  goods,  who  has  not  acquired  the  right  to  imme-  acquired!^ 
diate  possession,  cannot  bring  trover,  he  may  do  so  the 
moment  that  this  right  is  obtained  b}'  him.  Thus,  A. 
purchases  goods  of  X.,  but  they  are  left  in  X.'s  hands 
until  the  price  is  paid.  If  the  goods  are  resold  by  X., 
icJiilst  A.  is  in  default,  A.  cannot  maintain  an  action 
against  X.,  being  deprived  by  his  default  of  that  right  of 
possession  without  which  trover  will  not  lie  (s).  Suppose, 
however,  that,  before  the  sale  by  X.,  A.  has  tendered  the 
price,  or  that  the  goods  have  been  bought  on  credit  (/),  and 
before  the  credit  has  expii-ed,  X.  sells.  A.,  not  being  in 
default,  may  bring  trover  against  X.,  or  against  the  pur- 
chaser (h).  Hence,  where  A.  bought  sheep  on  credit, 
and  left  them  in  the  custody  of  X.,  the  vendor,  who, 
without  any  default  on  the  part  of  A.,  resold  the  sheep, 
it  was  held  that,  though  the  price  had  not  been  paid  or 
tendered  by  A.,  the  re-sale  of  the  sheep  was  a  conversion 
for  which  A.  could  maintain  trover  against  X.  (x). 

Right  to  immediate  Possession  restored  or  revested. — A  Right  to 
bailor  who  has  parted  with  the  right  to   possession,  can  J^eSred  "^ 
maintain  trover  when  the  right  to  possession  is  restored  by  termi- 
to    or   revested   in   him.      It   may  be   restored  by   the  bailment, 
natural  termination  of  the  bailment.     A.,  for  example, 
lets  goods  to  B.  for  a  month.     At  the  end  of  the  month, 
A.'s  right  to  the  immediate  possession  of  the  goods,  and 
consequently  his  right  to  bring  trover  against  any  one 
Avho  interferes  with  it,  is  restored. 

(r)  Benjamin,  Sale,  594 ;  Milgate  v.  KehUe,  3  M.  &  G.  100.  Comjiare 
MartindaU  v.  Smith,  1  Q.  B.  389  ;  Stephens  v.  Wilkinson,  2  B.  &  Ad. 
320. 

(s)  Milgate  v.  Kehhlc,  3  M.  &  G.  100  ;  Benjamin,  Sale,  594. 

{t)  Martindale  v.  Smith,  1  Q.  B.  389  ;  Chinerij  v.  Vkill,  5  H.  &  N. 
288  ;  29  L.  J.  180,  Ex. 

{u)  Benjamin,  Sale,  594,  595. 

{x)  Chinerij  v.  Viall,  5  H.  &  N.  288  ;  28  L.  J.  180,  Ex.  Compare 
Martindale  v.  Smith,  1  Q.  B.  389  ;  10  L.  J.  155,  Q.  B. 
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But  the  bailment  may  be  determined  before  the  time  at 
which  it  would  natiu-ally  end,  and  the  right  to  immediate 
possession  be  thus  revested  in  the  bailor  by  the  act  of  the 
bailee.  Thus,  if  A.  leaves  his  goods  in  the  hands  of  X., 
who  has  a  lien  upon  them,  and  X.  abuses  it  by  pledging 
or  selling  the  goods,  A.'s  right  to  the  possession  (as  a 
general  rule)  revives,  and  he  may  therefore  maintain 
trover  {y).  For  a  right  of  hen  being  a  mere  personal 
right  which  cannot  be  parted  with,  it  follows  that  a  bailee 
who  has  a  hen  cannot  sell  his  right  to  another  with- 
out losing  his  right  of  lien  {z),  unless  the  property  has 
been  j)ledged  to  secure  the  re-payment  of  money  advanced 
with  an  express  or  imphed  power  of  sale  {a),  for  there  is 
a  clear  distinction  in  this  respect  between  a  lien  which  is 
a  mere  personal  right  of  detention,  and  a  pledge  deposited 
to  seciu-e  the  re-payment  of  money  ih). 

The  general  prmciple  is  perfectly  clear ;  viz.,  that  when 
a  person  V)ho  has  a  limited  interest  in  chattels  (e.  g.,  as 
hirer,  lessee,  or  jjlcdgee  of  them)  does  any  act  icholly  incon- 
sistent zcith  the  contract  under  ivhich  he  has  the  limited 
interest  (i.  e.,  tlie  bailment),  he  must  be  taken  to  have 
determined  his  special  interest  in  the  things,  so  that  the 
lessor,  pledgor,  or  other  bailor,  may  maintain  an  action 
of  trover  as  if  the  interest  of  the  bailee  had  never  been 
created  (c). 

"  There  is  a  class  of  cases  in  which  a  person  having  a 
limited  interest  in  chattels,  either  as  hii-er  or  lessee  of 
them,  dealing  tortiously  with  them,  has  been  held  to 
determine  his  special  interest  in  the  things,  so  that  the 
owner  may  maintain  trover  as  if  that  interest  had  never 
been  created.  But  I  think  in  all  these  cases,  the  act 
done  by  the  party  having  the  limited  interest  was  wholly 

(y)  Scott  V.  Neivington,  1  Moo.  &  K.  252. 

(z)  Clark  v.  Gilbert,  2  B.  N.  C.  257. 

(a)  Johnson  v,  Stmr,  33  L.  J.  130,  C,  P.  ;  15  C.  B.,  N.  S.,  330. 

{b)  Donald  v.  Snckling,  L.  R.  1  Q.  B.  585.  Compare  Halliday  v. 
Holgate,  L.  R.  3  Ex.  299  ;  Addison,  Torts,  3rd  ed.,  430. 

(c)  Donald  v.  Suckling,  L.  R.  1  Q.  B.  585,  614,  judgment  of  Black- 
hum,  J. 
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inconsistent  with  the  contract  under  which  he  had  the     general 
limited  interest ;  so  that  it  must  be  taken  from  his  doing    .    "  - 


it,  that  he  had  renounced  the  contract  which  as  was  said  in 
Fenn  v.  Bittleston  (d)  operates  as  a  disclaimer  of  a  tenancy 
at  common  law;  or,  as  it  was  put  in  Johnson  v.  Stear  (e), 
he  may  he  said  to  have  violated  an  implied  condition  of 
the  bailment.  Such  is  the  case  where  a  hirer  of  goods, 
who  is  not  to  have  more  than  the  use  of  them,  destroj's 
them  or  sells  them ;  that  being  so  wholly  at  variance  with 
the  purpose  for  which  he  holds  them,  that  it  may  well  be 
said  that  he  has  renounced  the  contract  bj^  which  he  held 
them,  and  so  waived  and  abandoned  the  limited  right 
which  he  had  under  that  contract.  It  may  be  a  question 
wliether  it  would  not  have  been  better,  if  it  had  been 
originally  determined  that,  even  in  such  cases,  the  owner 
should  bring  a  special  action  on  the  case,  and  recover  the 
damage  which  he  actually  sustained,  which  may  in  such 
cases  be  very  trifling  though  it  may  be  large,  instead  of 
holding  that  he  might  bring  trover  and  recover  the  whole 
value  of  the  chattel  without  any  allowance  for  the  special 
property.  But  I  am  not  prepared  to  dissent  from  these 
cases,  where  the  act  complained  of  is  one  ivholly  repug- 
nant to  the  holding,  as  I  think  it  will  be  found  to  have 
been  in  every  one  of  the  cases  in  which  this  doctrine  has 
been  acted  upon"  (/). 

The  difficulty  lies  in  determming  whether  a  given  act  Wliat  acts 
is  or  is  not  equivalent  to  a  renunciation  of  the  particular  t^™ -lil-^ 
contract  of  bailment.     Some  acts,  no  doubt,  such  as  the  ment. 
total   destruction   of  the   goods   bailed,   would  at   once 
terminate  any  kind  of  bailment :  but  whether  the  hu-er 
of  a  chattel,  e.  g.,  a  horse,  has  the  right  to  let  it  to  a 
third  person  is  doubtful,  and  in  each  case  the  question 
what  acts    are    inconsistent  with   a   particular   bailment 
must  depend  on  the  nature  of  the  bailment  and  the  exact 

{d )  7  Ex.  152  ;  21  L.  J.  41  Ex. 

(e)  15  C.  B.,  N.  S.,  330,  341  ;  33  L.  J.  130,  134,  C.  P. 
(/)  Dormld  v.  SucUing,  L.  R.  1  Q.   B.  614,  615,  judgment  of  Black- 
burn,  J. 
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GENERAL  tei'iiis,  eitliei"  express  or  implied,  of  the  contract  under 
which  the  bailor  delivered  his  goods  to  the  bailee  (g). 
A  person,  for  example,  who  has  a  mere  lien  cannot  sell 
or  pledge  the  goods  in  his  hands  without  putting  an  end 
to  the  lien.  The  rights  of  a  pledgee  are  more  doubtful  (h). 
"I  think  it  unnecessar}^,"  saj^s  Cockhurn,  C.J.,  "to 
the  decision  in  the  present  case,  to  determine  whether  a 
party  with  whom  an  article  has  been  pledged,  as  security 
for  the  payment  of  money,  has  a  right  to  transfer  his 
interest  in  the  thing  pledged  (subject  to  the  right  of 
redemption  in  the  pawnor)  to  a  third  party.  I  should 
certamly  hesitate  to  lay  down  the  affirmative  of  that 
proposition.  Such  a  right  in  the  pawnee  seems  quite 
inconsistent  with  the  undoubted  right  of  the  pledgor  to 
have  the  thing  pledged  returned  to  him  immediately  on 
the  tender  of  the  amount  for  which  the  pledge  was  given. 
In  some  instances  it  may  v/ell  be  inferred  from  the  nature 
of  the  thing  pledged, — as  in  the  case  of  a  valuable  work 
of  art, — that  the  pawnor,  though  perfectly  willing  that 
the  article  should  be  entrusted  to  the  custody  of  the 
pawnee,  would  not  have  parted  with  it  on  the  terms  that 
it  should  be  passed  on  to  others  and  committed  to  the 
custody  of  strangers.  It  is  not,  however,  necessary  to 
decide  this  question  in  the  present  case.  The  question 
here  is  whether  the  transfer  of  the  pledge  is  not  only  a 
breach  of  the  contract  on  the  part  of  the  pawnee,  but 
operates  to  put  an  end  to  the  contract  altogether,  so  as 
to  entitle  the  pawnor  to  have  back  the  thing  pledged 
without  pa3anent  of  the  debt.  I  am  of  opinion  that  the 
transfer  of  the  pledge  does  not  put  an  end  to  the  con- 
tract, but  amounts  only  to  a  breach  of  contract,  upon 
which  the  owner  may  bring  an  action  for  nominal  damages 
if  he  has  sustained  no  substantial  damage,  for  substantial 
damages  if  the  thing  pledged  is  damaged  in  the  hands  of 
the  thii-d  party,  or  the  owner  is  prejudiced  by  delay  in 

{g)  Lancasliire  Waggon  Co.  v.  Fiizhugh,  6  H.  &  N.  502  ;  30  L.  J.   231, 
Ex.,  esp.  233,  for  remarks  oi  Polloch,  C.  B. 
(/i)  Lcgg  V,  Evans,  6  M.  &  W.  36. 


FOR   TORT.  3G5 


RULES. 


not  having  the  thing  dehvered  to  him  on  tendering  the     general 
amount  for  which  it  was  pledged  "  (i). 

The  inquiry,  again,  whether  a  hirer  or  lessee  puts  an 
end  to  the  bailment  by  a  sale  of  the  goods  leased  to  him, 
and  thus  restores  to  the  bailor  the  immediate  right  to 
possession,  presents  some  difficult}-.  It  is  clear  that 
the  purchaser  can  take  no  greater  mterest  than  the 
bailee  jiossesses.  It  is  also  (it  is  submitted)  estab- 
lished that  an  absolute  sale  by  the  hirer,  that  is 
to  sa}^,  a  sale  of  more  than  his  own  interest  at 
once  determines  the  bailment  (k).  Thus  B.  hu-ed  goods 
from  week  to  week  from  A.,  and  afterwards  sold  and 
delivered  them  to  X.,  a  bond  fide  purchaser  (I).  It  was 
held  that  A.  could  sue  X.  in  trover,  on  the  ground  that 
"  if  goods  be  let  on  hire,  although  the  person  who  hires 
them  has  the  possession  of  them  for  the  special  purjiose 
for  which  they  are  lent,  yet  if  he  send  them  to  an 
auctioneer  to  be  sold,  and  that  auctioneer  refused  to 
deliver  them  to  the  owner  ...  he  is  guilty  of  con- 
version "  {m).  So  where  B.  mortgaged  his  household 
furniture  to  A.  but  remained  in  possession  of  it,  and  upon 
his  becoming  bankrupt  his  assignees  sold  the  whole  of 
the  furniture  absolutely ;  it  was  held  that  the  sale  by  the 
assignees  of  B.  destroyed  the  bailment,  and  that  a  sale 
by  the  assignees  being  equivalent  to  a  sale  by  B.  himself, 
A.'s  representatives  could  maintain  trover  against  the 
assignees  (w).  "If  these  goods  had  been  simply  taken 
by  a  third  per  son  out  of  [BJ's]  custody  durmg  the  term 
stipulated  for,  no  action  of  trover  could  have  been  mam- 
tained,  because  the  plaintiffs  would  have  had  no  present 
right  to  the  possession.     The  cases  of  Gordon  v.  Harper, 


(i)  Donald  v.  Stickling,  L.  R.  1  Q.  B.  618,  judgment  of  CocJcburn, 
C.  J.     Compare  Halliday  v.  Ilohjate,  L.  R.  3  Ex.  299. 

{k)  See  Chapter  XXV. 

(I)  CooiMT  V.  Willomatt,  1  C.  B.  672;  14  L.  J.  219,  C.  P. 

{m)  Ibid.,  1  C.  B.  682,  judgment  of  Tindal,  C.  J.,  citing  Locsch man  v. 
Machin,  2  Stark.,  N.  P.  C,  311.     See  £rijant  v.  Wardell,  2  Exch.  479. 

(n)  Fenn  v.  Bittleston,  7  Exch.  152  ;  21  L.  J.  41,  Ex. 
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GENERAL  aiicl  Braillei)  v.  Copley,  would  certainly  have  applied ; 
^^^^^'  but  the  learned  counsel  for  the  plaintiffs  contended, 
that  if  the  bailment  was  for  that  term,  it  ivas  put  an  end 
to  by  the  act  of  the  assignees  (whose  act  for  this  purpose 
is  the  same  as  that  of  B.  himself)  in  selling  the  chattels 
absolutely  before  the  22nd  March,  1850,  and  so  preventing 
themselves  from  returning  them  at  the  end  of  the  term, 
and  that  such  sale  was  itself  a  conversion ;  and  we  are  of 
that  opinion  "  (o). 

But  a  mere  wrongful  taking  of  the  goods  by  a  thii'd 
person  out  of  the  hands  of  the  bailee  is  an  injury  to  him, 
but  does  not  terminate  the  bailment,  or  revest  the  right 
of  possession  in  the  bailor  {p) ;  and  further,  it  seems  that 
the  bailee  though  he  terminates  the  baihnent  by  an  abso- 
lute sale  of  the  goods,  3'et  can  sell  his  own  interest  in 
them  without  producing  that  effect.  If,  for  example, 
goods  are  let  by  A.  to  X.  for  a  year,  X.  can  probabl}^  sell 
the  use  of  the  goods  for  a  year  to  Y.  without  putting  an 
end  to  the  lease  {q). 
by  act  of  The  wrongful  act  not  of  the  bailee,  but  of  a  third  party 

third  niav  sometimes  restore  to  the  bailor  his  right  to  possess 

party.  "^  •  p 

his  chattels.  Suppose  that  B.  has  possession  of,  and  a 
lien  upon  the  goods  of  A.  X.,  by  wrongfully  taking  them 
from  the  hands  of  B.,  puts  an  end  to  the  bailment,  and 
restores  to  A.  the  right  of  possession,  and  so,  though  if 
goods  are  let  to  B.,  the  mere  taking  of  them  by  X.,  does 
not  determine  the  lease,  the  total  destruction  of  them  by 
him,  would,  (it  is  submitted)  have  that  effect,  and  there- 
fore restore  to  A.  the  right  to  bring  trover. 

(0)  Fenn  v.  Bittlcston,  7  Exch.  158,  159,  per  Curiam. 

{p)  Gordon  v.  Harper,  7  T.  K.  9  ;  Bradley  v.  Copley,  1  C.  B.  685  ;  14 
L.  J.  222,  C.  P.  :  Lancashire  Waggon  Co.  v.  Fitzhugh,  6  H.  &  N.  502  ;  30 
L.  J.  231,  Ex. ;  Tancred  v.  Allgood,  28  L.  J.  362,  Ex.  ;  4  H.  &  N.  438. 

(q)  Dean  v.  Whilaker,  1  C.  &  P.  347.  Compare  Lancashire  Waggon 
Co.  V.  Fitzhugh,  6  H.  &  N.  502  ;  30  L.  J.  231,  Ex. 
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Any  person  entitled  to  the  reversionary  interest  in  goods  ordinate 

(i.  e.,  the  reversioner),  may  bring  an  action  for  any  ^"'^  ^^• 

damage  to  such   interest,  or,   in  other   words,   to  his  llever- 

right  of  ultimate  possession.  txTLT^ 

injury 

If  A.  lets  furniture  to  B.,  and  X.  simply  takes  it,  or  to  Lis 
keeps  it  out  of  B.'s  hands,  this  being  no  injury  to  A., 
who  has  not  the  right  to  immediate  possession,  he 
cannot  bring  trover  or  trespass  against  X.  He  has, 
however,  still  an  interest  in  the  furniture,  i.  e.,  the  right 
to  have  it  safe  and  uninjured  at  the  end  of  the  letting. 
If,  therefore,  X.  permanently  damages  the  goods,  as  for 
example,  breaks  them,  he  injures  A.,  and  A.  may  sue  X. 
for  the  damage  to  his  reversionary  interest.  A.,  the 
owner  of  a  barge,  let  it  to  B.  Whilst  in  B.'s  possession, 
and  during  the  continuance  of  the  lease,  the  barge  was 
damaged  through  the  neghgence  of  X.,  and  A.  was 
held  entitled  to  maintain  an  action  for  this  injury  (r). 
''  The  question  is,"  says  Erie,  C.  J.,  "  whether  the 
owner  of  the  barge  has  a  right  to  maintain  an  action  for 
that  injury?  In  my  opinion  he  has  that  right,  the 
mere  temporary  outstanding  interest  in  the  hirer  of  the 
barge  amounting  to  nothing.  That  trover  will  not  lie 
for  the  conversion  of  a  chattel  out  on  loan  is  clear  (s), 
but  in  Tancred  v.  Allgood  (t),  it  was  held  that  an  action 
for  a  permanent  injury  done  to  a  chattel  whilst  the 
owner's  right  to  the  possession  is  suspended,  may  be 
maintained"  {u).  "It  is,"  adds  Williams,  J.,  "fully  estab- 
lished, that  in  the  case  of  a  bailment  not  for  reward,  either 
the  bailor  or  the  bailee  may  bring  an  action  for  an  injury 
to  the  thing  bailed ;  but  in  the  case  of  a  hiring,  the  owner 

(r)  Mcars  v.  London  and  Sou/h-Wesfcrn  Hail.  Co.,  11  C.  B.,  N.  S., 
850  ;  31  L.  J.  220,  C.  P. 

(s)  Gordon  v.  Harper,  7  T.  R.  9. 

(0  14  H.  &  K  438  ;    28  L.  J.  362,  Ex. 

{u)  Mears  v.  London  and  South-Wedcrn  Rail.  Co.,  11  C.  B.,  N.  S., 
854,  juilgmcnt  of  Erie,  C.  J. 


868 


PLAINTIFFS   IN   ACTIONS 


GENERAL 
RULES. 


Actions 
for  negli- 
gence. 


cannot  bring  trover,  because  he  has  temporarily  parted 
with  the  possession.  It  seems  to  me,  however,  to  be 
clear,  that  though  the  owner  cannot  bring  an  action 
where  there  has  been  no  permanent  injury  to  the  chattel, 
it  has  never  been  doubted  that  where  there  is  a  perma- 
nent injury,  the  owner  may  maintain  an  action  against 
the  person  whose  wrongful  act  has  caused  that  permanent 
injury  "(a;). 

The  injury  must  be  permanent,  otherwise  the  owner's 
interest  not  bemg  affected,  he  cannot  sue  {y).  What  is  a 
permanent  injur}'^,  must  probably  be  in  each  case  a  ques- 
tion for  the  jmy. 

There  are  many  wi'ongs  for  which  neither  trespass, 
trover,  nor  detinue  will  lie.  None  of  these  actions,  for 
example,  can  be  brought  when  the  plaintiff  suffers  from 
some  act  or  omission  of  the  defendants,  which  is  not 
actionable  in  itself,  but  is  actionable  only  because  it  has 
caused  perceptible  damage  to  the  plaintiff  (2'),  as  where 
the  plaintiff  suffers  from  the  negligence  of  the  defendant. 
The  general  principle,  however,  that  each  person  must 
sue  for  the  wrong  which  he  has  suffered,  apphes  equally 
to  all  classes  of  actions. 

Actions  for  negligence. — Under  this  head  are  included 
actions  of  essentially  different  kinds,  sc.,  actions  for  tort, 
and  actions  for  breach  of  contract.  X.,  for  example, 
drives  his  carriage  negligently,  and  runs  over  A.,  who 
sues  him  for  the  damage  done  through  his  negligence. 
The  action  is  in  this  case  obviously  one  ex  delicto.  X. 
hires  a  carriage  from  A.,  and  damages  it  through  his 
negUgent  driving.  Whatever  be  the  form  in  which  A. 
sues  X.,  the  action  is  in  this  case,  it  is  conceived,  though 
it  may  be  called  an  action  for  negligence,  one  which  in 
reahty  depends  upon  the  contract  between  X.  and  A.,  and 


{x)  Mears  v.  London  and  SautJi- Western  Rail.  Co.,  11  C.  B.,  N.  S., 
8.54,  judgment  of  Williai/ns,  J. 

{y)  TancredY.  Allgood,  28  L.  J.  262,  Ex.  ;  4  H.  &  N.  438  ;  Lancasliire 
Waggon  Co.  v.  FitzJnujh,  6  H.  &  N.  502  ;  30  L.  J.  231,  Ex, 

(;:;)  See  pp.  52 — 54,  ante. 
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which  is,  therefore,  to  be  considered  an  action  ex  con-     general 

tractu.     It  is  jiossible   that  even  in  this  case  difference  '— 

of  oi^inion  may  exist  as  to  the  true  character  of  the  action, 
and  instances  certainly  occur  in  which  it  is  difl&cult  to 
determine  to  which  of  the  two  classes  an  action  for 
negligence  ought  to  be  referred  (a). 

X.  and  Y.,  a  gas  company,  contracted  to  supply  A., 
the  plaintiff,  with  a  proper  pipe  to  convey  gas  from  the 
main  outside  to  a  meter  inside  his  premises.  Gas  escaped 
from  the  pipe  laid  down  under  the  contract  into  A.'s 
shop.  Owing  to  this  escape,  an  explosion  of  gas 
took  place,  and  A.'s  shop  and  stock  were  damaged, 
and  it  was  found  by  the  jm-y  on  the  trial,  that  the 
escape  arose  from  a  defect  in  the  pipe.  The  judges 
of  the  Court  of  Exchequer  agreed  in  holding  that  A. 
was  entitled  to  recover  damages  from  X.  and  Co.  (h), 
but  differed  as  to  the  natiu-e  of  the  cause  of  action  ; 
Kelly,  C.  B.,  being  of  opinion  that  the  "  substantial 
complaint  was  rather  of  a  tort  than  of  a  breach  of 
contract "  (c),  whilst  Martin,  B.,  conceived  the  real 
cause  of  action  to  be  a  breach  of  contract  (d).  The 
solution  of  any  perplexity  which  may  be  thought'  to 
exist  in  this  case,  is  (it  is  submitted),  that  the  de- 
fendant had  violated  two  distinct  rights  of  the  plaintiff, 
the  one  to  receive  pipes  of  a  certain  quality  mider 
the  contract,  the  other,  not  to  have  his  propeity 
damaged  through  the  negligence  of  the  defendants.  If 
the  explosion  had  destroyed  the  house  of  B.,  A.'s  neigh- 
bour, there  is  little  doubt  that  B.  could  have  sued  X. 
and  Co.,  although  there  was  no  contract  between  them 
and  him. 


(a)  Compare  Biirnarcl  v.  Eaggis,  14  C.  B.  N,  S.  35,  32  L.  J.  189, 
C.  P.  ;  Blalanore  v.  Bristol  and  Exeter  Bail.  Co.,  8  E.  &  B.  1035  ;  27 
L.  J.  167,  Q.  B.  See  Coggs  v.  Bernard,  1  Smitli,  L.  C,  6th  ed.,  177; 
Addison,  Torts,  3rd  ed.,  407—416. 

(b)  Burrotcs  March  Gas  Co.,  L.  E.  5  Ex.  67. 

(c)  Ibid.,  70,  judgment  oi Kelly,  C.  B. 

(d)  Ibid.,  73,  judgment  of  Martin,  B. 
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Tliougli  the  difficulty  in  distinguishing  actions  for 
negligence,  which  are  actions  ex  delicto,  from  actions  for 
negligence,  which  are  actions  ex  contractu,  arises  partly 
from  the  nature  of  things,  it  is  increased  by  the 
practice  of  bringing  actions  for  breach  of  contract  in 
the  form  of  actions  for  tort. 

Actions  for  torts  founded  on  contract. — A  breach  of 
contract  can  (/)  be  almost  always  represented  in  form 
as  a  tort,  i.  e.,  the  plaintiff  may  sue,  not  for  the  non- 
performance of  an  agreement,  but  for  the  neglect  of  a 
duty  which  arises  from,  or  is  connected  with  the  agree- 
ment. A  main  object  of  adoj^ting  such  a  course,  is  to 
enable  a  stranger  to  a  contract  to  sue  for  what  either 
is,  or  at  any  rate  may  be  considered  to  be,  a  breach 
of  it(r/). 

How  far  can  this  object  be  attained?  The  reply  to 
this  question,  and  the  general  principles  applying  to 
actions  for  torts  grounded  on  contract  may  be  summed 
up  in  the  following  three  statements,  which  (it  is 
submitted)  may  be  fairly  deduced  from  the  cases  on  the 
subject : — 

1st.  An  action,  ivhich  in  snhstance  depends  upon  a 
breach  of  contract,  cannot  he  brought  by  any  person  not  a 
party  to  the  contract,  even  though  it  be  presented  in  the 
form  of  an  action  for  tortQi). 

A  change  in  the  form  of  an  action  cannot  substantially 
affect  the  Hability  of  the  defendant.  A  defendant,  there- 
fore, who  is  liable  merely  on  account  of  a  contract, 
cannot  be  made  liable  to  a  person  not  a  party  to  the 
contract,  simply  because  such  stranger  to  the  contract 
treats  what  is  reall}^  a  breach  of  it  as  the  neglect  of  a 
duty.      "It  is  clear  that  an  action  on   contract  cannot 


(/)  See  pp.  16—22,  ante. 

{fj)  Kule  10. 

(h)  ToUitv.  Shenstone,  5  M.  &^W.  283  ;  Winterhottom  x.  Wright,  10  M. 
&  AV.  109  ;  11  L.  J.  415,  Ex. ;  Longmeid  v.  Holliday,  6  Exch.  761  ;  20 
L.  J.  430,  Ex.  ;  Blal-emore  v.  Bristol,  &c..  Rail.  Co.,  8  E.  &  B.  1035  ;  27 
L.  J.  167,  Q.  B.  ;  Altoii  v.  Midland  Rail.  Co.,  19  C.  B.N.  S.  213;  34 
L.  J.  292,  C.  P. 
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be  maintained  by  a   person  who  is  not   a  party  to  the     genkual 
contract,  and  the  same  principle  extends  to  an  action  of 
tort  arising  out  of  a  contract  "  (/). 

X.  contracted  with  the  Postmaster- General  to  provide 
a  mail-coach  along  a  certain  line  of  road,  and  M.  and 
others  contracted  to  horse  the  coach.  A.  was  hired  by 
M.  to  drive  it,  and  was  injured  while  driving  the  coach, 
through  its  breaking  down  from  latent  defects  in  its  con- 
struction. It  was  held  that  A.  had  no  right  of  action 
against  X.,  on  the  ground  that  there  was  no  privity  of 
contract  between  them  {k).  "  There  is  a  class  of  cases," 
it  is  laid  down  in  this  case,  "  in  wliich  the  law  permits 
a  contract  to  be  turned  into  a  tort.  But  unless  there 
has  been  some  public  duty  undertaken,  or  public 
nuisance  committed,  they  are  all  cases  in  which  an 
action  might  have  been  maintained  upon  the  con- 
tract. Thus,  a  carrier  may  be  sued  either  in  as- 
sumpsit or  on  the  case  {I) ;  but  there  is  no  instance  in 
wliicli  the  imrty  who  ^cas  not  lyrivy  to  the  contract  entered 
into  with  him  can  niaintain  any  such  action.  The  plaintiff 
in  this  case  could  not  have  brought  an  action  on  the  con- 
tract. If  he  could  have  done  so,  what  would  have  been 
his  situation  if  the  Postmaster-General  had  released  the 
defendant?  That  would,  at  aU  events,  have  defeated  his 
claim  altogether"  (»«.).  In  reply  to  the  allegation  con- 
tained in  the  declaration,  that  it  was  the  duty  of 
the  defendant  to  Iceep  the  coach  in  a  safe  condition, 
there  was  made  the  following  observation,  which  applies 
in  substance  to  all  actions  of  the  same  description. 
"  The  duty  ....  is  shown  to  have  arisen  solely 
from  the  contract,  and  the  fallacy  consists  in  the  use  of 
the  word  duty.  If  a  duty  to  the  Postmaster-General  be 
meant,   that  is  true,   but  if  a  duty   to   the  plaintiff  be 


(i)  ToU.it  V.  Shensione,  5  M.  &  W.  289,  per  3Iaulc,  B. 

ik)   Wintcrbottom  v.  Wright,  10  M.  &.  W.  109  ;  11  L.  J.  415,  Ex. 

(/)  See  forms  of  action,  pp.  23,  24,  ante. 

(ill)  Wintcrbottom  v.  Wright,  10  M.  &  W.  115,  judgment  of  Abinger,  C.  B. 
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intended  (and  in  that  sense  the  word  is  evidently  used), 
there  was  none.  Thisi«  one  of  those  unfortunate  cases  in 
which  there  certainly  has  been  damnum,  but  it  is  damnum 
absque  injuria^'  (n). 

On  the  same  principle,  a  master  has  been  held  to  have 
no  ground  of  action  against  a  railway  company  for  loss  to 
him  through  injuries  to  his  servant,  sustained  by  the  latter 
through  the  negligence  of  the  company  when  being  carried 
as  a  passenger  by  them  (o).  So  again,  it  has  been  settled  (j)) 
that  a  tradesman  who  contracts  with  an  individual  for 
the  sale  to  him  of  an  article  to  be  used  for  a  particular 
purpose  b}^  a  third  person,  is  not,  in  the  absence  of  fraud, 
liable  for  injur}^  caused  to  such  person  b}''  some  defect 
in  the  construction  of  the  article.  Where  X.  sold  to 
A.  a  lamp  to  be  used  by  B.,  the  wife  of  A.,  wliich  from  its 
defective  construction  exploded  and  injured  B.,  it  was 
held,  that  an  action  against  X.  could  not  be  maintained 
by  the  wife,  there  being  no  Avrong  to  her,  independent  of 
the  contract  which  was  made  with  the  husband  alone  {p). 
If  fraud  had  existed,  the  person  injured  would  have  had  a 
ground  of  action  independently  of  the  contract,  for  the 
wrong  done  to  her.  Hence,  this  case  is  distinguishable 
from  others  which  at  first  sight  seem  to  conflict  with  the 
principle  that  no  one  not  a  party  to  a  contract  can  sue 
for  its  breach  by  treating  it  as  a  tort.  These  cases  are 
illustrations  of  the  principle  summed  up  in  the  following 
proposition : — 

2ndly.  A  jjerson  injured  in  consequence  of  the  tortious 
act,  e.g.,  fraud,  of  another,  may  bring  an  action  for  such 
injury,  even  though  the  tort  to  him  be  connected  with  the 
breach  of  a  contract  made  ivith  a  third  "person  to  ichich  the 
plaintiff  is  a  stranger  (q).     It  is,  hoicever,  essential  that 


(n)   Winterhottom  v.    Wricjht,   10  M.  &  W.  116,  judgment  of  Pwlfc,  B. 
See  pp.  28 — 41,  ante. 

[u)  Alton  V.  Midland  Rail.   Co.,  19  C.  B.,  K  S.,  213;  34  L.  J.  292, 

c.  r. 

{p)  Longmeid  y.  Holliday,  6  Ex.  7C1. 

[q)  Langridgc  v.  Levy,  2  M.  &  W.  519  ;  4  M.   &  W.  338  ;  Gladwell  v. 
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guished  from  the  mere  breach  of  contract. 

L.,  the  fother  of  A.  the  plaintiff,  bargained  with  X.  ^^'^'if.'fJ'J^g 
the  defendant,  to  buy  of  him  a  gun  for  the  use  of  him-  is  a 
self  and  of  A.,  and  X.  sold  the  gun  to  L.  for  the  use  of 
himself  and  A.,  by  frandulently  warranting  the  gun  to 
be  a  safe  and  secure  gun ;  A.,  the  plamtiff,  in  conse- 
quence of  this  warrant}'  used  the  gun,  which  was  not 
safe  and  secure,  but  burst  and  injured  the  plaintiff.  It 
was  held  (after  a  verdict  for  the  plaintiff  on  the  plea 
of  not  guilty,  and  pleas  denying  the  warrant}^),  that  an 
action  was  maintainable  by  A.  against  X.  (/•).  This 
case  is  not  reall}^,  though  it  might  appear  to  be  so, 
inconsistent  with  the  principle,  that  a  stranger  to  a 
contract  cannot  sue  for  its  breach.  The  contract  was 
manifestly  made  with  L.,  and  not  with  A.,  the  plaintiff; 
and  the  Court  specially  guard  themselves  against  being 
supposed  to  decide  that  A.  could  sue  on  the  contract. 
"  AVe  are  not  prepared,"  it  is  said  in  the  judgment  (s), 
"to  rest  the  case  upon  one  of  the  grounds  on  which  the 
....  counsel  sought  to  support  his  right  of  action ; 
namely,  that  wherever  a  duty  is  imposed  upon  a  person 
by  contract  or  otherwise,  and  that  duty  is  ^dolated,  any 
one  who  is  injured  by  the  violation  of  it,  may  have  a 
remedy  against  the  wrongdoer  ;  we  tliink  this  action  may 
be  supported  without  laying  down  a  principle  which 
would  lead  to  that  indefinite  extent  of  liability  so  strongly 
put  in  the  course  of  the  argument  on  the  part  of  the 
defendant ;  and  we  should  pause  before  we  made  a  pre- 
cedent by  our  decision  which  would  be  an  authority  for 
an  action  against  the  vendors,  even  of  such  instruments 
and  articles,  as  are  dangerous  in  themselves,  at  the  suit 
of  any  person  whomsoever  into  whose  hand  they  might 

Skggall,  5  B.  &  C.  753  ;  Marshall  v.  Yorl;  d-c,  Rail.  Co.,  11  C.  P..  655  ; 
21  L.  J.  34,  C.  P.  ;  George  v.  SJcivingfon,  L.  R.  5  Ex.  1. 

(r)  Langridge  v.  Levy,  2  M.  &  W.  519  ;  affirmed  iu  error,  4  ]\I.  &  W. 
338. 

(s)  Ibid.,  2  M.  &  W.  530,  per  Curiam. 
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genera:,  liapj)eii  to  pass,  and  who  should  be  injured  thereb3\" 
The  ground  on  which  the  decision  rests  is,  that  the 
defendant  "  kno^vingiy  sold  the  gun  to  the  father /or  the 
purpose  of  being  used  by  the  plaintiff,  by  loading  and  dis- 
charging it,  and  ....  knowingl}^  made  a  false  warranty 
that  it  might  be  safely  done,  in  order  to  effect  the  sale, 
and  the  plaintiff  on  the  faith  of  that  warranty,  and  be- 
lieving it  to  be  true  ....  used  the  gun  and  thereby 
sustained  damage  "  {t),  and  is  in  short,  that  there  was 
"fraud  and  damage  the  result  of  that  fraud,  not  from  an 
act  remote  and  consequential,  but  one  contemplated  by 
the  defendant  at  the  time  as  one  of  its  results,  and  that 
therefore,  the  party  guilty  of  the  fraud  [was]  responsible 
to  the  party  injiu-ed  "  (u).  So,  where  A.  was  mduced 
to  take  shares  in  a  company,  of  w^hich  X.  was 
managing  director,  through  a  false  and  fraudulent 
representation  of  X.'s,  that  the  directors  would  guarantee 
certain  advantages  to  purchasers,  and  thereby  lost 
money  on  his  shares,  an  action  was  held  to  be 
maintainable  by  A.  agamst  X.,  though  in  the  same 
ease  it  was  decided,  that  A.  could  not  sue  X.  for  breach 
of  contract  {v),  and  the  ground  taken  in  the  judgment 
was,  that  no  j^i'ivity  between  the  parties  was  necessar}^ 
and  that  under  the  "  circumstances,  although  the  parties 
be  entire  strangers  to  one  another,  an  action  would  lie," 
since  it  "  would  be  strange  if  a  man  who  had  so  suffered 
damage  from  the  wrongful  act  of  another  should  be  with- 
out remedy."  Nor  does  the  jjrinciple  of  the  foregoing 
cases  apply  to  actions  for  fraud  only.  "  There  are 
other  cases  no  doubt,  besides  those  of  fraud,  in 
which  a  tliird  person,  though  not  a  party  to  the 
contract,  may  sue  for  the  damage  sustained,  if  it  be 
broken.  These  cases  occur  wdiere  there  has  been  a 
wrong  done  to  that  person  for  which  he  would  have  had  a 
right  of  action,  though  no  such  contract  had  been  made. 

(t)  Langridge  v.  Levy,  2  M.  &  W.  532. 

(m)  Ibid. 

(r)  Gerhard  v.  Bates,  2  E.  &  B.  476  ;  22  L.  J.  364,  Q.  B. 
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As,  for  examj)le,  if  an  apothecary  administered  impr(jper     general 
medicines  to  his  patient,  or  a  surgeon  unskilfully  treated 
him,  and  thereby  injured  his  health,  he  would  be  liable 
to  the  patient,   even  where  the   father  or  friend  of  the 
patient  may  have  been   the   contracting  party  with  the 
apothecary  or  surgeon  ;  for  though  no  such  contract  had 
been  made,   the  apothecary,  if  he  gave  improper  medi- 
cines, or  the   sui'geon,  if  he  took  him  as  a  patient  and 
unskilfully  treated  him,  would  be  liable  to  an  action  for 
a  misfeasance  (a;).     A  stage-coach  proprietor,    who   may 
have  contracted  with  a  master  to  carry  his  servant,  if  he 
is  guilty  of  neglect,  and   the   servant  sustains  personal 
damage,  is  liable  to  him ;  for  it  is  a  misfeasance  towards 
him,  if,  after  taking  him  as  a  passenger,  the  proprietor 
drives  without  due  care,  as  it  is  a  misfeasance  towards 
an}^  one  travelling  on  the  road.     So,  if  a  mason  contracts 
to  erect  a  bridge  or  other  w^ork  in  a  public  road,  which 
he  constructs,  but  not  according  to  the  contract,  and  the 
defects  of  which  are  a  nuisance  to  the  highway,  he  may 
be  responsible  for  it  to  a  third  person  who  is  injured  by 
the  defective  construction,  and  he  cannot  be  saved  from 
the    consequences  of  his    illegal  act  in   committing  the 
nuisance  on  the  highway,  by  showing  that  he  was  also 
guilty  of  a    breach  of  contract  and  responsible  for   it. 
And  it  may  be  the  same  when  any  one  delivers  to  another 
without  notice,  an  instrument  in  its  nature  dangerous,  or 
under  particular  cu'cumstances,  as   a  loaded  gun,  which 
he  himself  loaded,  and  that  other  person  to  whom  it  is 
delivered  is  injured  thereby,  or  if  he  places  it  in  a  situa- 
tion  easily   accessible  to  a   third   person   who    sustains 
damage  from  it  "  (2/). 

A.  bought  of  X.  a  certain  hair  wash  for  the  use  of  B., 
the  wife  of  A.  X.  represented  it  to  be  fit  to  be  used  for 
a  hair  wash  without  causing  injury  to  the  person  using 


(x)   Piiypin  v.  Sheppard,  11  Price,   400  ;  Gladwell  v.  Sleggall,  8  Scott, 
60  ;  5  B.  N.  C.  733. 

(y)  Longmeid  v.  Holliday,  6  Exch.  767,  768,  jivJgmeiit  of  Parke,  B. 
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it ;  and  knew  that  it  was  bought  b}'  A.  for  the  use  of  B. 
B.  used  it,  and  was  injiu'ed  thereby.  A.  and  B.  brought 
an  action  against  X.  for  the  injmy  caused  to  B.,  owing  to 
his  negligence  and  want  of  skill.  Though  fraud  was  not 
imj)uted  to  X.,  and  the  contract  was  on  the  face  of  the 
declaration  with  A.,  it  was  held,  nevertheless,  on  de- 
murrer that  an  action  could  be  brought  by  A.  and  B.  (z), 
"  The  question,"  said  Kelly,  C.B.,  "  is  whether  an 
action  at  the  suit  of  the  plaintiff,  her  husband  being  joined 
for  conformity,  will  lie.  It  is  contended  that  it  will  not. 
There  was  no  warranty,  it  is  said,  either  exj)ress  or 
implied,  towards  the  pui'chaser  liimself.  But  it  is  not 
necessary  to  enter  into  that  question,  because  the  con- 
tract of  sale  is  only  alleged  b}^  way  of  inducement,  the 
cause  of  action  being,  not  upon  that  contract,  hut  for  an 
injury  caused  to  the  icife  of  the  purchaser,  by  reason  of  an 
article  being  sold  to  him  for  the  use  of  his  wife,  and  so 
sold  to  the  defendant's  knowledge,  turning  out  to  be 
unfit  for  the  purpose  for  which  it  was  bought.  There  is, 
therefore,  no  question  of  warranty  to  be  considered,  but 
whether  the  defendant,  a  chemist,  compounding  the  article 
sold  for  a  particular  purpose,  and  knowing  of  the  purpose 
for  which  it  was  bought,  is  liable  in  an  action  on  the  case 
for  unskilfulness  and  negligence  in  the  manufacture  of  it, 
whereby  the  person  who  used  it  was  injui'ed.  And  I 
think  that,  quite  apart  from  any  question  of  warranty, 
express  or  implied,  there  was  a  duty  on  the  defendant, 
the  vendor,  to  use  ordinary  care  in  compomiding  this 
wash  for  the  hair.  Unquestionably  there  was  such  a 
duty  towards  the  purchaser,  and  it  extends,  in  my  judg- 
ment, to  the  iDerson  for  whose  use  the  vendor  knew  the 
compound  was  pm^chased  (a). 

3rdl3\  Some  difference  of  opinion  exists  on  the  question 


(z)  George  v.  Skivington,  L.  R.  5  Ex.  1.  B.  being  a  married  woman, 
the  action  was  necessarily  brought  by  A.  &  B.  ;  but  in  principle  it  may 
be  considered  an  action  hy  B.  ;  see  Rules  29  and  86. 

(«)  Ibid.,  .3,  4,  judgment  of  Kelly,  C.  B.  Conf.  Ibid.,  5,  judgment  of 
Cleashy,  B. 
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ivhether  certain  kinds  of  injuries,  especially  those  arising     oeneuai, 
from  the  negligence  of  carriers,  are,  or  are  not,  torts  strictly 


speaking,   i.  e.,   whether  they  are  wrongs  independent  of  "f  opi°ion 
contract,  or  breaches  of  contract  sued  for  in  the  form  of  character  of 
actions  for  tort  ih).  _         _  -^'4. 

A.,  the  plaintiff,  travelled  with  his  master  M.  b}'  the 
railway  company  of  X.  &  Co. ;  M.  took  and  paid  for  A.'s 
ticket.  It  was  held  that  A.  coidd  mamtain  an  action 
against  X.  &  Co.  for  the  loss  of  his  portmanteau  (c). 
The  point  to  be  decided  was  admitted  to  be  whether  it 
was  necessary  to  show  a  contract  between  the  plaintiff 
and  the  company,  and  the  decision  rested  upon  the 
ground  that  the  action  was  in  substance  not  an  action  on 
contract  but  an  action  for  tort,  brought  against  the  com- 
pany as  earners,  and  that  the  allegation  of  a  contract 
was  altogether  unnecessary  (d). 

Where  A.,  the  plaintiff,  a  child,  a  little  more  than 
three  years  old,  was  taken  by  his  mother  by  the  railway 
of  X.  &  Co.,  and  the  mother  took  a  ticket  for  herself 
but  none  for  A. ;  A.  was  held  entitled  to  bring  an  action 
against  X.  &  Co.  for  injuries  received  by  him  whilst  a 
passenger  (<?).  In  this  case  it  is  laid  down  by  Black- 
hum,  J.,  that  "  the  right  which  a  passenger  by  rail- 
way has  to  be  carried  safelj',  does  not  depend  on 
his  having  made  a  contract,  but  that  the  fact  of  his 
being  a  passenger  casts  a  Anij  on  the  company  to  carry 
him  safely"  (/). 

A.,  the  plaintiff,  and  his  goods  were  carried  by  X.  & 
Co.,  under  a  contract  on  the  part  of  X.  &  Co.  with  the 
Indian  Government,  to  carry  certam  persons,  of  whom  A. 

(b)  See,  as  to  tlie  nature  of  actions  for  torts  founded  on  contract, 
pp.  16 — 22,  ante. 

(c)  Marshall  v.  York,  d:c.,  Rail  Co.,  11  C.  B.  QZ5  ;  21  L.  J.  34, 
C.  P. 

(d)  Ibid.,  663,  664,  judgment  of  Williams,  J.  ;  Collctt  v.  London  and 
NortJi-Western  Rail.  Co.,  16  Q.  B.  984  ;  20  L.  J.  411,  Q.  B. 

(c)  Austin  V.  Great  Western  Rail.  Co.,  L.  R.  2  Q.  B.  442;  36  L.  J. 
201,  Q.  B. 

(/)  Ibid.,  L.  R.  2  Q.  B.  445.  J ndgment  of  BktcUurn,  J. 
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—   negligence.     It  was  held  that  A.   could   not  sue  X.  & 

Co.  for  breach  of  contract,  but  that  he  was  entitled 
to  sue  for  an  injury  done  to  his  property  through  their 
negligence  wliilst  in  their  custody  (g).  "  As  for  the  first 
count  which  sounds  in  contract,  and  in  substance  though 
not  in  form,  charges  a  violation  of  a  contractual  obliga- 
tion, the  plea  {h)  is  a  sufficient  defence,  for  if  the  con- 
tract was  not  with  the  plaintiff,  but  with  other  persons, 
and  the  only  charge  is  one  of  non-performance  of  the 
obHgation  created  by  it,  no  action  can  be  maintained, 
except  by  the  person  with  whom  the  contract  was  entered 
into.  As  to  the  second  count,  which  charges  the  de- 
fendants with  negligence,  and  by  which  it  appears  that 
the  plaintiff's  luggage  was  lawfully  on  the  defendants' 
railway,  and  being  jjroperly  there  was  lost  by  their 
neglect,  I  should  have  been  disposed  to  think  that  the 
neglect  and  breach  of  duty  charged  constituted  only  a 
breach  of  duty  constituted  by  contract,  and  that  the  con- . 
tract  being  made  with  persons  other  than  the  plaintiff",  this 
plea  [count  ?J  was  liable  to  the  same  objection  as  the  last. 
But  my  learned  brothers  take  a  different  a  lew,  and  think 
that  the  second  count  charges  a  wrong  done,  b}'  which 
the  i^laintiff  is  affected  in  his  property,  and  for  which, 
therefore,  independently  of  contract,  he  has  a  right  to 
obtam  redress  "  (i).  The  ground  of  the  judgment  is  thus 
stated  by  Bramicell,  B.  {j)  : — "  The  plaintiff  says,  '  You 
had  my  goods  in  your  possession,  and  jon  delivered  them 
wrongl}^  no  matter  whether  wilfully  or  neghgently  ;  either 
way  you  did  wrong.'  The  defendants  reply,  '  I  bar- 
gained with  some  one  else  to  carry  them.'  But  how 
does  this  furnish  an  answer  ?  The  contract  is  no  con- 
cern of  the  plaintiffs ;  the  act  was  none  the  less  a  wrong 
to  him." 

(cj)  Martin  v.  Great  Indian  Hail  Co.,  L.  K.  3  Ex.  9  ;  37  L.  J.  27,  Ex. 
(h)  In  effect  that  the  contract  was  not  with  the  phiintitr. 
(i)  Ibid.,  L.  K.  3  Ex.  13,  ])ev  Eelhj,  C.  B. 
(j)  Ibid.,  li,  judgment  of  Br  amt'-eU,  R. 
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On  the  otlier  hand  a  decision,  before  referred  to  (k),     general 


that  a  master  cannot  sue  a  railway  company  for  damage 
to  him  from  injiu-ies  to  his  servant  when  travelling  as  a 
passenger  by  their  railway,  rests  avowedly  on  the  gi'ound 
that  the  duty  of  the  company  to  carry  a  passenger  safely 
is  a  duty  arising  from  a  contract.  "  I  take  the  law,"  it 
is  said  bj'  Erie,  C.J.,  "to  be  clear,  that  where  a  servant 
is  injured  by  matter  ex  delicto,  and  his  master  in  con- 
sequence loses  the  benefit  of  his  services,  the  master 
may  have  an  action  against  the  wrongdoer  for  that 
consequential  damage.  The  distinction  upon  which  I 
rely,  is  that  in  all  cases  where  the  master  has  recovered 
damages  in  such  an  action,  the  injury  has  been  occasioned 
to  the  seiTant  by  the  tortious  act  of  the  defendant.  I 
find  none  where  the  damage  has  arisen  by  means  of  a 
breach  of  contract.  .  .  .  Here,  the  action  is  foimded 
upon  a  contract  entered  into  between  the  comjDany  and 
the  servant."  .  .  .  The  liability  of  the  "  defendants, 
if  any,  arises  out  of  contract,  and  there  is  no  contract 
between"  them  and  the  plaintiff  (?). 

That  the  coiu-ts  have  not  been  quite  consistent  in  the 
view  they  have  taken  of  actions  for  torts  founded  on  con- 
tract is  (it  is  submitted)  clear  (m).  But  the  difference  of 
the  view  entertained  in  the  different  cases,  is  less  than  it 
might  at  first  sight  appear ;  for  though  such  cases  as 
Austin  V.  Great  Western  Bail.  Co.,  and  Marshall  v.  York, 
d-c.,Rail.  Co.{n),  treat  the  obligation  of  carriers  as  existing 
independently  of  contract,  the  decision  m  these  cases  and 


{k)  Alton  V.  Midland  Rail.  Co.,  19  C.  B.,  X.  S.,  213  ;  34  L.  J.  292, 
C.  P.,  see  p.  372,  ante. 

{I)  Ibid.,  19  C.  B.,  N.  S.,  236,  237,  239,  judgment  oi  Erie,  C.J. 

(m)  Compare  Martin  y.  Great  Iiulian  Rail.  Co.,  L.  R.  3  Ex.  9  ;  37 
L.  J.  27,  Ex.  ;  Axistin  v.  Great  Western  Rail.  Co.,  L.  R.  2  Q.  B.  442  ;  36 
L.  J.  201,  Q.  B.  ;  Marshall  v.  York,  dc,  Rail.  Co.,  21  L.  J.  34,  C.  P.  ; 
11  C.  B.  655  ;  Collctt  v.  London  and  North-Westem  Rail.  Co.,  16  Q.  B. 
984,  with  Alton  v.  Midland  Rail.  Co.,  19  C.  B.,  K  S.,  213;  34  L.  J. 
292,  C.  P.;  Powell  v.  leyton,  2N.  R.  365-370;  and  see  George  v. 
Skivington,  L.  K.  5  Ex.  1. 

(to)  L.  R.  2  Q.  B.  442  ;  36  L.  J.  201,  Q.  B. 
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others  like  them  may  be  maintained  on  the  gromicl  (o) 
taken  b}^  some  of  the  judges,  that  a  contract  did  exist 
between  the  pLaintifF  and  defendants,  i.  e.,  that  in  the  one 
case  the  master,  and  in  the  other,  the  mother  contracted 
as  agent  for  the  phiintiff.  Martin  v.  Great  Indian  Rail. 
Co.  (p),  again  was  not  decided  with  the  approval  of  Kelly, 
C.B.,  and  is  a  somewhat  pecuhar  case.  It  should 
further  be  noticed  that  the  earlier  cases  in  which  the 
nature  of  actions  against  carriers  is  considered,  have 
reference  to  the  admissibility  of  a  plea  in  abatement 
for  non-joinder  of  a  defendant,  and  that  his  point  may  be 
considered  to  be  one  of  procedure,  and  therefore  de- 
pendent upon  the  form  in  which  an  action  is  brought 
without  reference  to  its  real  nature. 


join  m 

suing  ac- 
cording 
to  their 
intei-csts. 


Rule  80.        RuLE  80. — 1.  Persons  who  have  a  separate  in- 
Personsto    terest   and    sustain    a   separate    damage   must   sue 
separately. 

2.  Persons  who  have  a  separate  interest,  but 
sustain  a  joint  damage,  may  sue  either  jointly  or 
separately  in  respect  thereof. 

3.  Persons  who  have  a  joint  interest  must  sue 
jointly  for  an  injury  to  it  [q). 

If  A.  and  B.  have  sepa7'ate  rights  and  sustain  separate 
damage  from  the  violation  of  these  rights,  A.  and  B.  have 
each  a  perfectly  separate  cause  of  action,  and  mvst  sue 
separately.  If  A.  and  B.  have  separate  rights  yei  the  act 
of  the  wrongdoer  causes  them  a  joint  damage,  they  may 
treat  the  wrong  either  as  a  wrong  to  both  of  them,  and 


(o)  21  L.  J.  34,  C.  P.  ;  11  C.  B.  655.  See  esp.  Austin  v.  Great  Western 
FmU.  Co.,  L.  R.  2  Q.  B.  447,  judgment  oi Lush,  J. 

{!>)  L.  R.  3  Ex.  9  ;  37  L.  J.  27,  Ex. 

iq)  Broom,  Parties,  2nd  ed.,  ss.  256—259  ;  Coryton  v.  Lithehijc,  2  Wras. 
Saund. 116. 
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sue  joiiitl}'  for  it,   or  as  a  wrong  to  each  of  them  sepa-     general 

ratel}'  and  sue  se^jarately  for  it.      If,  histl}^  A.  and  B.    !__ 

have  a  joint  right,  that  is  to  say,  if  the  riglit  invaded  is 
not  a  right  of  A.  singly,  or  of  B.  smgly,  but  one  pos- 
sessed by  them  in  common,  then  they  must  sue  jointly 
for  the  wrong  done. 

For  an  assault,  false  imprisonment,  and  generally  for  Separate 

m.    .       •         ■       i  1  1  •    •  1  J.  interest  to 

injuries  to  the  person,  each  person  mjured  must  sue  separate 

separately ;  for  the  assault,  imprisonment,  &c.,  done  t^amage. 
to  the  one,  is  not  the  same  as  the  assault,  imprison- 
ment, &e.,  done  to- the  other  (r).  So  also  if  a  man  says  to 
A.  and  B.  "you  have  mm-dered  M.,"  or  imputes  to  them 
any  other  crime,  they  cannot  join  in  one  action  against 
him  for  spealdng  these  words,  but  each  of  them  must 
bring  a  separate  action  ;  for  the  wi'ong  done  to  one  is  no 
wrong  done  to  the  other  (s) . 

When  several  o"«-ners  of  mills  brought  an  action  for  Separate 
not  grinding  corn  thereat,  it  was  held  that  the}'  might  ^^^^^  ^^^^^ 
join   as  plaintiifs,    smce,    although  their   interests  were   damage. 
several,  yet  the  not  grinding  at  any  of  their  mills  was  a 
joint  damage.     So  the  dippers  at  Tunbridge  Wells  were 
held  entitled  to  join  in   suing  a  person  who   exercised 
the  office  of  dipper  without  being  duly  appointed ;  for, 
although  severally  entitled  to  receive  gratuities  for  their 
separate  use,  yet  with  regard  to   a  stranger  disturbing 
them  in  their  emploj'inent,  they  were  all  jointl}'  concerned 
in  point  of  interest  {t).     So  two  or  more  partners  may 
join  in  an  action  of  slander  for  words  spoken  of  them  in 
the  way  of  their  trade  («()• 

If  A.  and  B.  have  a  joint  interest  wliich  is  injm-ed,  or,   Joint 
in  other  words,  if  the  right  interfered  with  is   a  right 

(r)  Corytonv.  Lilhebye,  2  AVins.  Saund.  117  a. 

(s)  Ibid. 

(<)  Wdlery.  Baker,  2  Wins.  Saiunl.  116,  uote  2.  Sec  Broom,  Parties, 
2ud  ed.,  s.  257. 

{u)  Cooke  V.  Baichelor,  3  B.  &  P.  150  ;  2  Wms.  Sauud.  117  a,  117  b; 
Lc  Fanu  v.  Malcomson,  1  H.  L.  C.  637  ;  Lindley,  Partnership,  2nd  ed., 
481,  482.     As  to  actions  by  partners,  see  Chapter  XXI. 
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l^ossessed  by  A.  and  B.  in  common,  they  must  (x)  join 
in  an  action  for  an  interference  with  it.  Therefore,  the 
jomt  owners  of  a  chattel,  and  partners  generally,  must 
join  in  an  action  for  injury  to  the  common  property  (?/). 


Rule  81. 

Right  of 
action  for 
a  tort  not 
assignable. 


EuLE  81.- — The   right  of  action  for  a  tort   can- 
not be  transferred  or  assigned  (2). 

This  is  merely  an  appHcation  to  actions  for  tort  of  the 
general  principle  that  a  chose  in  action  is  not  assignable. 


Rule  82. 

On  death 
of  one  of 
parties 
jointly 
wronged 
right  of 
action 
passes  to 
survivors. 


Rule  82. — AVhere  several  persons  have  a  joint 
right  of  action  for  a  tort,  it  passes  on  the  death  of 
each  to  the  survivors,  and  on  the  death  of  the  last 
(if  the  right  of  action  be  one  that  survives  (a))  to  his 
representatives. 

The  ride  is  the  same  as  in  actions  on  contract  (h). 

Where  the  person  injured  can  sue  either  separately  or 
jointly,  the  sejoarate  right  of  action  passes,  if  it  survives 
at  all,  to  the  personal  representatives  of  the  deceased. 

(.v)  But  see,  for  the  efiect  of  nou-joinder  of  plaintiffs  iu  actions  of  tort, 
Chapter  XXXIV. 

(y)  Sedgioorth  v.  Overend,  7  T.  E.  279  ;  Addison  v.  Overend,  6  T.  K. 
766  ;  Longman  v.  Pole,  1  Moo.  &  Mai.  223  ;  Coryton  v.  Lithehye,  2  Wms. 
Saund.  116  a.     See  Chapter  XXI. 

{z)  See  Rule  6. 

(«)  See  Rules  92  and  93. 

(&)  See  Rule  16.  But  the  non-joinder  of  a  plaintiff  in  artion  for  tort 
has  no  greater  effect  than  that  of  enabling  the  defendant  to  plead  the 
non -joinder  in  abatement.     See  Rule  117. 


CHAPTER  XX. 
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PRINCIPAL 
AND 

Rule  83. — A  priucipal  (or  employer)  can  never     ^"^^^' 
sue  for  what  is  merely  an  injury  to  his  agent  (or    ^^^^  ^^' 
servant),  nor  an  agent  (or  servant)  for  what  is  merely  H^^^l 
an  injury  to  his  princij^al  (or  employer).  mVT- 

jury  to 

A  principal  or  employer  can  in  many  cases   sue  for  servant, 

^  ^  -  .     .  .  o''  servant 

what  is  called  an  injur}-  to  liis  servant,  but  the  real  for  mere 
ground  on  -svhich  he  sues  is,  as  ali-eady  pointed  out,  not  master.  ° 
the  injiuy  to  his  servant,  but  the  injury  to  himself  result- 
ing from  or  connected  with  the  injur}'  to  his  servant. 
So  an  agent  may  in  some  cases  sue  for  what  is  popularly 
called  an  injur}-  to  his  employer,  e.g.,  a  carrier  can  bring 
an  action  for  the  conversion  of  goods  confided  to  his  care  ; 
but  though  this  case  is  somewhat  peculiar,  the  ground 
on  which  the  agent  sues  is  not  the  injury  to  his  employer, 
but  the  interference  with  his  own  rights  as  possessor  of 
the  goods  (a). 

(a)  See  pp.  325    -330,  ante. 


CHAPTER  XXL 


EuLE  84. 

Partners 
must  sue 
joiutly 
for  wrong 
to  firm. 


PARTNERS. 

Rule  84. — All  the  partners  in  a  firm,  or  mem- 
bers of  an  unincorporated  company  (a),  sliould  join  in 
an  action  for  a  wrong  done  to  the  firm  or  company. 

As  a  firm  is  nothing  but  the  persons  who  compose 
it  (Ij),  the  rules  with  reference  to  actions  by  partners  are 
simply  applications  of  the  rules  as  to  jomder  of  plaintiifs 
in  an  action  for  tort  (c).  AVhere  an  injury  has  been  done 
to  their-  jomt  rights,  e.  g.,  where  the  property  of  the  firm 
has  been  converted,  all  the  members  of  the  firm,  A.,  B., 
and  C,  must  join  in  an  action  for  the  wrong. 

The  same  wrongful  act  may  give  a  separate  right 
of  action  to  the  individual  partner  A.,  and  to  the  fii-m 
collectively,  i.  c,  to  all  the  partners,  A.,  B.,  and  C. ;  for 
the  same  act  may  interfere  at  once  with  the  indi\ddual 
rights  of  A.,  and  with  the  joint  rights  of  A.,  B.,  and  C. 
"  These  doctrines  are  illustrated  by  actions  for  libel. 
A  libel  can  clearly  be  made  the  subject  of  an  action  in 
the  name  of  all  the  partners,  if  the  firm  has  been  damni- 
fied {d) ;  and  if  the  Hbel  reflects  du-ectly  on  one  partner 
and  through  him  on  the  firm,  two  actions  will  lie,  viz., 
one  by  the  party  libelled,  and  the  other  by  him  and  his 

(a)  An  unincorporated  company,  as  already  pointed  out,  is  in  substance 
a  iirm.  See,  however,  as  to  companies  empowered  to  sue  by  a  public 
officer,  p.  150,  ante.     See  Rule  117. 

(h)  See  p.  148,  ante.  (c)  Rule  SO,  81. 

(rf)  Cooke  V.  Batchelor,  3  B.  &  P.  150  ;  Foster  y.  Laicson,  3  Ring.  452  ; 
Williams  v.  Beaumont,  10  Ring.  260  ;  Metropolitan  Saloon  Company  v. 
Hawkins,  4  H.  &  N.  87 ;  28  L.  J.  201,  Ex. 
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co-partners  ;  but  the  damage  in  the  first  action  must  not  partners. 
appear  to  be  joint,  nor  must  that  in  the  second  appear 
to  be  confined  to  the  libelled  partner  only  (e).  If  one 
partner  is  libelled,  and  the  firm  cannot  be  shown  to  have 
been  damnified,  an  action  for  the  libel  should  be  brought 
in  the  name  of  the  individual  partner  aggrieved  and  not 
by  the  firm  (/') ;  and  he  may  sue  alone,  although  the 
libel  more  particularly  afiects  him  in  the  way  of  his  busi- 
ness "  ig). 

Change  of  ixuiners. — ^Alljhe  partners  should  join  who  change  of 
were  members  of  the  firm  af  the  time  when  the  wrong  P''^^"t°ers. 
was  committed.  If,  therefore,  X.  converts  the  goods  of 
A7^  B.,  and  C,  and  before  any  action  is  brought,  C. 
leaves  the  fii'm  and  D.  enters  into  it ;  the  persons  who 
should  properly  sue  for  the  tort  are  A.,  B.,  and  C, 
since  the  wrong  was  an  interference  with  their  right  of 
possession ;  and  similarly  it  would  seem,  that  an  action 
for  a  libel  on  the  firm  of  A.  &  Co.,  ought  to  be  brought 
by  the  persons  who  composed  the  firm  at  the  time  of  the 
publication  of  the  libel. 

Can  one  iiartner   sue  another  for  tort? — One  partner  Can  one 
can,  of  course,  sue  another  for  torts  unconnected  with  the  ^^l  another 
partnership.    It  seems,  moreover,  that  where  one  partner  for  tort  ? 
commits  a  wrong  against  liis  fellow-partners,  the  latter 
can  join  in  suing  him.     "  If  a  person,"  says  Lord  Ten- 
tenlen,  "  colludes  with  one  partner  in  a  firm  to  enable 
him  to   injure  the  other  partners,  they  can  maintain  a 
joint  action  against  the  persons  so  colluding  "  (/?). 

From  the  fact,  that  partners  are  joint  owners  of  the 
loartnership  property,  combined  with  the  rule  that 
the  same  person  cannot  be  both  plaintiff  and  defen- 
dant (i),  it  results  that  one  partner  often  cannot  bring 

(e)  Harris  v.  Bevivc/ton,  8    C.   &  P.   708  ;  Forster  v.  Lawson,  3  Ring. 
452  •  2  Wms.  Saund.  117  b.  ;  Haijthorne  v.  Lawson,  3  C.  &  P.  19(3. 
(/)  Soloman-v.  Medex,  1  Stark.  191. 
{(/)  1  Lindley,  Partnership,  2nd  ed.,  481. 
{/()  Longman  v.  Pole,  Moo.  &  Mill.  233. 
(i)  Rule  5. 


386  PLAINTIFFS   IN  ACTIONS 

PARTNERS,  trover  against  another  under  circumstances  in  which 
the  action  would  be  maintainable  against  a  stranger. 
A  joint  owner  of  goods  cannot  maintain  trover  against 
his  co-owner  in  respect  of  any  act  of  the  latter  consistent 
with  his  ownership  ;  but  if  the  latter  is  guilty  of  an  act 
inconsistent  with  joint  ownership,  as  a  complete  destruc- 
tion of  the  goods  or  sale  of  them  in  market  overt,  it 
amounts  to  a  conversion,  for  which  the  joint  owner  can 
sue  ij).  Thus,  where  A.  and  B.  were  members  of  a 
friendly  society,  and  A.  was  entrusted  with  a  box  con- 
taining the  sums  of  money  subscribed,  and  was  bound  by 
bond  to  keep  it  safely,  it  was  held,  that  he  could  not 
maintain  trover  against  B.,  and  against  a  stranger, 
when  B.,  having  got  possession  of  the  box,  carried 
it  away  and  delivered  it  to  the  stranger  (k).  So  a 
mere  sale  by  B.,  not  in  market  overt,  does  not  amount 
to  a  conversion,  or  give  the  joint  owner.  A.,  a 
right  to  sue  him  (I).  So,  the  creation  of  a  lien  by  one  of 
two  joint  owners,  does  not  amount  to  a  conversion.  But 
if  B.  sells  the  goods  in  market  overt,  so  as  to  pass  the 
whole  property  to  the  purchaser,  or  if  he  destroys  them ; 
if,  in  short,  he  does  any  act  totally  inconsistent  with  the 
joint  ownership,  this  is  a  conversion,  and  A.  may  bring 
trover  against  him  {in). 


Rule  85.        RuLE  85, — All  action  foi  an  injury  to  the  property 
Persons  to    of  a  firm  must  be  brouo^ht : 


sue  on 


bankruptcy       1.  Oil   the   baiikiTiptcy  (n)   of  the    firm,   by  the 

of  fii-m  or 

ofindi-        Irustee  or  irustees  of  the  bankrupts; 

partners.  2.  Oil  the  baiikniptcy  of  one  or  more  partners, 

(j)  Higgins  v.   Thomas,   8   Q.  B.   008  ;  Jones  y.  Brown,  25  L.  J.  345, 
Ex.  ;  Mayhew  v.  Herrick,  7  C;'  B.  229. 
(k)  Holliday  v.  Camsell,  8  T.  R.  358. 
(I)  MaijJww  V.  Herrick,  7  C.  B.  229. 
{?«)  See  Bullen,  Pleadings,  3rcl  ed.,  272,  71C. 
(n)  Rules  89  and  90. 
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by  the  solvent  partners,  together  with  the  Trustee   partners. 
or  Trustees  of  the  bankrupt  partner  or  partners  (^). 

The  explanation  of  this  rule,  in  reference  to  actions 
ex  contractu  (j)),  is  applicable  to  actions  ex  delicto. 

An  action  for  tort  can,  however,  sometimes  be  brought 
by  a  solvent  partner  and  the  Trustee,  when  it  could  not 
have  been  maintained  by  the  solvent  partner  and  the 
bankrupt  if  the  latter  had  remained  solvent,  for  the 
Trustee's  title  relates  or  dates  back  to  the  act  of  bank- 
ruptcy, and  he,  therefore,  can  often  treat  dealings  of  the 
bankrupt  as  null.  The  Trustee  can  also  treat  as  void 
some  acts  of  the  bankrupt,  on  account  of  their  fraudulent 
character.  Hence,  if  A.  and  B.  are  partners,  and  B., 
after  he  has  committed  an  act  of  bankruptcy,  indorses  a 
partnership  bill,  such  indorsement  confers  no  title  on  the 
indorsee,  and  A.  and  B.'s  Trustee,  can  bring  an  action 
against  the  indorsee  for  it  (g).  So,  where  A.  and  B.  were 
partners,  and  B.  fraudulently  indorsed  certain  bills  of 
exchange  belonging  to  the  partnership  to  X.,  in  payment 
of  a  private  debt,  X.  being  aware  of  the  fraud,  it  was 
held  on  B.'s  bankruptcy,  that  the  assignees  might  dis- 
affirm the  transaction  as  a  fraudulent  preference,  and 
join  with  A.  in  an  action  against  X.  (r). 

As  the  Trustee  of  a  bankrupt  becomes  a  tenant  in 
common  (s)  with  the  solvent  partner  of  the  property 
of  the  firm  whereof  the  bankrupt  was  a  member, 
he  frequently  is  unable  to  make  use  of  the  doc- 
trine of  relation,  in  order  to  recover  the  bankrupt's 
interest  in  goods  which  have  been  sold  by  the  solvent 
partner  after  the  commission  of  the  act  of  bankruptcy  (t) . 
That  is  to  say,  if  A.  and  B.  are  partners,  and  after  the 

(o)  See  as  to  unincorporated  companies,  p.  161,  ante, 
{ji)  See  pp.  159—161,  ante, 
{q)  Thomason  v.  Frere,  10  East,  418. 
(r)  Heilhut  v.  Nevill,  L.  l\.  4.  C.  P.  354. 
(s)  See  p.  160,  ante. 

(t)  Fox  V.  Hanhury,  Cowp.  445  ;  Smith  v.  Stokes,  1  East,  363  ;  Buckley 
V.  Barhcr,  6  Ex.  182  ;  2  Lindley,  Partnership,  2ud  ed.,  1118—1123. 

0  c  2 
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PARTNERS,  commission  of  an  act  of  bankruptcy  by  B.,  A.  sells 
partnership  goods  to  X.,  B.'s  Trustee  can  sue  neither 
A.  nor  X.  for  the  value  of  the  goods,  though  if  B.,  not 
being  in  partnership,  and  after  the  commission  of  an  act 
of  bankruptcy  sold  goods  to  X.,  who  knew  of  the  act  of 
bankruptcy,  the  Trustee  could,  even  though  X.  had  paid 
for  the  goods,  bring  an  action  of  trover  against  him. 


CHAPTER  XXII. 


HUSBAND  AND  WIFE. 


HPSBAND 
AND 


Rule  80. — A  Imsband  and  wife  must  sue  jointly      wife 
in  three  cases  : —  kule  86. 

1.  For  injuries  to  tlie  person,  character,  or  pro- 
perty  of  the  wife,  committed  before  marriage  ; 

2.  For  injuries  to  the  person  or  character  of  the 
wife  committed  during  coverture  ;  and, 

3.  For  injuries  for  which  the  wife  must  sue  as 
executrix  or  administratrix  (a). 

For  all  wrongs  done  to  a  woman  before  marriage  (h),      Case  l. 
she  and  her  husband  must  sue  jointly  during  covertm-e.   iniupjes  to 
If,   for    example,  X.   assaults  B.,   an  unmarried  woman,   "^-ife  before 
or  trespasses  upon  her  land,  or  appropriates  her  goods,  *"  " 

and  B.  afterwards  marries  A.,  an  action  for  the  wrong 
must  be  brought  in  the  joint  names  of  A.  and  B.  The 
action  is  m  fact  brought  by  B.,  and  A.  is  joined  merely 
(to  use  the  technical  expression),  for  the  sake  of  con- 
formity; i.e.,  to  comply  with  the  rule  that  a  married 
woman  cannot  sue  alone.  The  same  rule,  it  would 
seem,  appHes,  if  X.  libels  B.,  or  slanders  her  before 
marriage.  If,  however,  the  slanderous  exj)ressions  are 
not  words  actionable  in  themselves,  but  actionable  only 

(«)  See  BuUen,  rieadings,  3rd  ed.,  338,  339.  For  the  explanation  of 
the  rule,  that  a  wife  cannot  during  coverture  sue  without  her  husband, 
and  of  the  exceptions  thereto,  see  pp.  170 — 174,  ante.  The  rule  and  the 
exceptions  apply  as  well  to  actions  for  tort  as  to  actions  on  contract. 

(b)  Milnar  v.  M lines,  6  T.  R.  627,  631.  See  Lush,  Practice,  3rd  ed., 
1.58  ;  BuUen,  Pleadings,  3rd  ed.,  339. 
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Case  2. 

Injuries 
to  person 
during 
coverture. 


because  they  cause  damage,  and  the  damage  results  from 
them  after  the  marriage,  A.,  the  husband,  must  appa- 
rentl}^  sue  alone  (c). 

To  the  rule  under  consideration,  there  are  to  be  found 
one  or  two  apparent  exceptions.  As  "  all  the  personal 
chattels  of  the  wife  [vest]  by  the  marriage  in  the  husband, 
where  goods  bailed  or  come  to  the  hands  of  another  before 
marriage  are  detained  afterwards,  the  husband  may  sue 
alone  as  on  his  own  possession  (d).  ...  If  a  nuisance  be 
erected  before  marriage  and  continued  afterwards,  pro- 
ducing a  temporary  damage  to  the  husband,  he  alone 
may  sue  (c).  If  a  feme  sole  possessed  of  a  term  for 
years  in  a  close  has  in  right  thereof  a  way  tln-ough  an 
adjoining  field,  and  the  owner  obstructs  the  way  by 
building  on  it,  and  the  feme  marries,  the  husband  onay 
maintain  an  action  for  the  continuance  of  the  obstruc- 
tion (/)."  (g).  But  in  these  and  like  cases  the  husband's 
right  to  sue  alone  depends  upon  an  injury  to  him  taking 
place  after  the  marriage,  e.  g.,  by  the  continuance  of  the 
obstruction  to  the  right  of  way,  and  it  is  often  the  case 
that  there  may  be  two  actions,  one  in  the  name  of  the 
husband  and  wife  for  the  original  wrong,  and  another  in 
the  name  of  the  husband  only  for  the  continuance  of  it  (h). 

With  respect  to  injuries  to  the  person  of  the  wife 
during  coverture,  the  husband  and  wife  must  join  in 
suing.  But  the  wrongful  act,  e.g.,  an  assault  upon  the 
wife,  may  involve  two  distmct  wrongs,  and  thus  give  two 
distinct  causes  of  action.  Tlie  first  is  the  assault  upon 
the  wife,  and  the  second  is  the  damage  caused  thereby 

(c)  The  oflfeuce  sued  for  is  here  iu  realitj'  the  causing  of  damage  by 
certain  shmderous  expressions,  and  as  this  injury  is  not  committed  until 
the  damage  is  caused,  i.  c,  until  after  the  marriage,  it  affords  no  real 
exception  to  the  principle,  that  a  wife  must  join  in  an  action  for  wrongs 
done  to  her  before  marriage.  Compare  Smmders  v.  Edwards,  1  Sid.  95  ; 
Coleman  v.  Harcourt,  1  Lev.  140,  cii&A.  Savilley.  Sweeny,  4  B.  &  Ad.  514; 
Selwyn,  N.  P.,  13th  ed.,  245 ;  and  see  Backhouse  v.  Bonomi,  9  H.  L.  C.  403. 

(d)  BlacJclurne  v.  Greaves,  2  Lev.  107. 
(c)  Frosdick  v.  Sterling,  2  Mod.  269. 
(/)  Baker  Y.  Brereman,  Cro.  Car.  419. 

(r/)  Lush,  Practice,  3rd  ed.,  158,  159.  (/')  H^iJ- 
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(through    loss   of    service),    to    the    liusband  (i).       The     husband 
husband    cannot   sue    alone   merely   for    the   injury   to        ^^^ 
the  wife,  hut  he  may  sue  alone  for  the  damages  occa- 
sioned thereby  to   liimself  solely.     On  the  other  hand, 
the   husband    and  wife    cannot    in    an   action   brought 
solely  for  the  injury  to  the  wife,  claim  compensation  for 
the  injury  to  the  husband  from   the  loss  of  the  wife's 
services.      In  order   to    obtain   full  compensation,  two 
actions  used  to  be  necessary ;  one  by  the  husband  and 
wife  for  the  injm-y  to  the  wife  ;  another,  by  the  husband 
alone  for  the  damage  caused  thereby  to  him.     By  the 
Common  Law  Procedure  Act,  1852,  s.  40,  "  in  anj'  action 
brought  by  a  man  and  his  wife  for  an  injur}'  done  to  the 
wife,  in  resj^ect  of  which  she  is  necessarily  joined  as  co- 
plaintiff,  the  husband  ma}^  add  thereto  claims  in  his  own 
right;  and  separate  actions  brought   in  respect  of  such 
claims  may  be  consolidated,  if  the  Court  or  a  judge  shall 
think  fit ;  provided,  that  in  the  case  of  the  death  of  either 
plaintiff,  such  suit,  so  far  onty  as  relates  to  the  causes  of 
action,  if  any,  which  do  not  survive  shall  abate."     This 
section  is  not  imperative,    and  after  a  recovery  in   the 
joint  action  for  the  injmy  to  the  wife,  the  husband  may 
bring  a  sej^arate  action  for  his  claim  in  his  own  right  in 
respect  of  the  same  injury  (j).      The  claims  which  the 
husband  ma}^  add  in  his  own  right,  are  not  limited  to 
those  which  arise  consequentiall}'  from  the  injmy  to  the 
wife  (A-),  (0. 

In  like  manner,  in  an  action  for  slander  of  the  wife,  if 
the  words  are  actionable  per  se,  the  husband  and  wife 
must  join  for  the  dii'ect  injmy  (m)  ;  but  the  husband  must 
sue  alone  for  consequential  damage  (n) ;  and  so  also,  if  the 
words  are  not  actionable  in  themselves,  but  oul}'  because 

(i)  See  pp.  325—329,  ante. 

(j)  Brockhank  v.  WJdtchaven  Junction  Rail.  Co.,  7  H.  &  N.  S34  ;  31 
L.  J.  349,  Ex. 

[k)  Hemstead  y.  Phcenix  Gas  Co.,  3  H.  &  C.  745  ;  34  L.  J.  108,  Ex. 
(?)  BuUen,  Pleadings,  Srd  ed.,  338. 
(wi)  Dengate  v.  Gardiner,  4  M.  &  W.  5. 
{n)  Ibid. 
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they  cause  damage  (o) ;  and  now,  (though  the  hushand  may 
sue  alone  for  the  damage  to  himseK,)  there  may,  under 
the  section  of  the  Common  Law  Procedure  Act,  1852, 
before  cited,  be  combined  in  one  declaration  claims  for 
the  direct  injury  to  the  wife,  and  for  the  indirect  or  con- 
sequential damage  to  the  husband.  If  the  slander  is 
actionable  only  because  of  the  damage  it  causes,  since 
that  damage  is  damage  to  the  husband,  he  must  sue 
alone,  and  the  wife  cannot  join. 

Where  a  wife  has  a  right  of  action  in  a  representative 
character  as  executrix  or  administratrix,  husband  and 
wife  must  join  in  suing  (jj). 

Effect  of  Death. — In  cases  where  the  wife  must  join, 
the  right  of  action  remains  on  the  death  of  her  husband 
in  the  wife,  and  she,  and  not  her  husband's  representa- 
tives, is  the  proper  person  to  sue  for  the  injury  ;  on  the 
death  of  the  wife,  the  right  of  action  passes  to  her  re- 
presentative, unless  the  right  of  action  depends  upon 
her  character  of  executrix  or  administratrix,  in  which 
case  it  passes  to  the  representative  of  the  testator  or 
intestate. 

Effect  of  Divorce. — Divorce,  it  seems,  has  the  same 
effect  on  the  wife's  rights  of  action  as  the  death  of  the 
husband  {q) . 


Rule  87. — A  husband  may  sue  either  alone  or 
jointly  witli  his  wife  for  all  injuries  done  during 
coverture  to  real  property,  of  whicli  the  husband  and 
wife  are  seised,  or  to  which  they  are  entitled  in 
right  of  the  wife  (r). 

(o)  Saville  v.  Sweeny,  4  B.  &  Ad.  514  ;  Broom,  Parties,  2nd  ecL,  s.  281. 

{p)  Broom,  Parties,  2nd  ed.,  s.  286  ;  Serves  v.  Dodd,  2  B.  &  P.  407 .' 
Eoper,  Husband  and  Wife,  2nd  ed.,  189  ;  Thompson  v.  Pinehell,  11 
Mod.  177. 

{q)  See  p.  181,  ante;  Capcl  v.  Powell,  34  L.  J.  168,  C.  P.  ;  Heady. 
Briscoe,  5  C.  &  P.  484.     Chapter  XXX. 

(r)  BuUen,  Pleadings,  Srded.,  339;  Bidgoodv.  Way,  2  Blackstone,  1236; 
WalHs  V.  Harrison,  5  M.  &  W.  142  ;  1  Wms.  Sa\md.  291  m. 


FOR    TORT.  fi9'i 


The    rule  as  to  the  joinder  of  hushiind  and   wife    in     husband 
actions  for  injuries  in  respect  of  the  Litter's  real   pro-       yupE. 
pert}"-  during    coverture,   is  not    quite   clear.      In    many  ' 

cases  the  hushand  and  wife  may  sue  jointly  (s).  It  is 
also  clear  that  in  some  cases  the  hushand  may  sue  alone. 
Where,  for  example,  the  hushand  having  an  interest  in 
the  wife's  real  estate,  grants  leases  thereof  during  their 
joint  lives,  reserving  the  rent  to  himself,  and  making  his 
wife  no  party  to  the  lease,  he  can  sue  alone  for  damage 
to  his  reversionary  estate  (t),  and  the  husband  frequently 
may  sue  alone  for  damage  which  does  not  affect  the 
substance  of  the  wife's  freehold  estate,  as  for  breaking 
and  entering  into  a  close  and  carrying  away  the  grass, 
though  in  this  case  he  might  also  sue  jointly  with  his 
wife  (ii).  If  the  husband  is  the  actual  occupier  of  his 
wife's  freehold  lands  and  tenements,  he  may  sue  alone 
for  all  damage  done  to  his  beneficial  occupation  and 
enjoyment  of  the  property  {v).  The  general  rule,  there- 
fore, seems  to  be,  that  for  injuries  in  respect  of  the  wife's 
real  property,  the  husband  has  usually  the  option  of 
suing  either  alone  or  jointly  with  his  wife ;  but  it  is 
possibly  subject  to  the  following  exception  : 

Exception. — Where  a  pcrmaneut  injury  is  done  to  the  wife's  free-     Exception. 

hold.  

Permanent 

When  the  wrong  is  committed  "  on  the  wife's  freehold  injury  to 

wife  S  fl'BG* 

or  inheritance,  and  it  goes  to  aifect  either  the  title  or  the  hold, 
substance  of  the  estate,  the  wife  is  a  necessary  party  {x). 
For  cutting  down  trees,  removing  the  soil,  diverting 
Avater,  erecting  a  nuisance,  &c.,  both  must  join.  So, 
the  wife  must  join  in  detinue  or  trover  for  the  title 
deeds  {y) ;  or  slander  of  her  title,  and  for  a  deed  grant- 

(a)  Co.  Litt.  185. 

{t)   Wal/isv.  Harrison,  5  M.  &  W.  142  ;  1  Wms.  Saimd.  291  m.     See 
Addison,  Torts,  3rd  ed.,  917. 

(u)  Lush,  Practice,  3rd  ed.,  ICO. 
(v)  Addison,  Torts,  3rd  ed.,  917. 
(x)  Bacon,  Abr.  Barori  and  Feme,  K. 
{y)  1  Roll.,  Abr.,  347. 
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ing  her  a  rent-cliarge  for  life  (^)"  (a).  Such  deeds,  &c., 
it  may  he  remarked,  seem  to  he  considered  part  of  the 
realty,  and,  therefore,  not  to  foil  under  the  rule  with 
regard  to  injuries  with  respect  to  personalty  (h). 

Death.— In  cases  where  the  wife  may  ^o'm  in  suing,  it 
would  seem  that  on  the  death  of  the  husband  the  right  of 
action  passes  to  the  wife,  and  on  the  death  of  the  wife  to 
the  husband. 


EuLE  88. 

Husband 
sues  alone 
for  injuries 
to  personal 
property. 


Rule  88. — The  husband  must  sue  alone  in 
respect  of  any  injuries  to  personal  property  com- 
mitted during  coverture. 

As  all  the  personal  property  of  the  wife  vests  in  the 
husband  exclusively,  he  alone  can  sue  for  injuries  to  it. 
The  right  to  sue  for  such  injuries  never  having  been 
the  wife's,  it  remains  her  husband's  on  her  death,  and  on 
his  death,  passes  to  his  representatives  (c). 

(z)  Noy,  70. 

(a)  Lush,  Practice,  3rd  ed.,  160. 

(b)  If  tlie  wife's  property  has,  prior  to  the  marriage,  been  conveyed  to 
trustees,  the  husband  will  have  no  legal  interest  in  the  property,  and  no 
right  to  maintain  an  action  for  any  injury  that  may  be  done  to  it. 
(Addison,  Torts,  3rd  ed.,  917.     Seep.  43,  ante.) 

(c)  Nonjoinder  and  Misjoinder. — For  the  results  of  errors  as  to  joinder  in 
actions  by  husband  and  wife,  see  Rule  32.  The  remarks  there  made 
(pp.  185 — 187,  aiite)  apply,  mutatis  mutandis,  to  actions  for  tort. 

Bankruptcy. — Upon  the  bankruptcy  of  the  husband,  the  Trustee  in 
bankruptcy  must  join  with  the  wife  in  suing  upon  causes  of  action  in  right 
of  the  wife,  which,  if  vested  in  the  husband,  would  pass  to  the  Trustee ;  as 
for  a  conversion  of  the  wife's  goods  before  marriage,  see  Richbcll  v.  A  lexandcr, 
10  C.  B.,  N.  S.,  324;  30  L.  J.  268,  C.  P.  ;  SJierrington  v.  Yates,  12  M. 
&  W.  855.     See  also  p.  187,  ante,  and  Chapter  XYIL 


CHAPTER   XXIIL 


BANKEUPT  AND  TRUSTEE.  bankrupt 

AND 

Rule  89. — The  Trustee  (a),  and  not  the  bankrupt, 
must  sue  for  mjuries  to  the  real  or  personal  pro- 
perty of  the  bankrupt  committed  before  the  bank- 
ruptcy, for  injuries 

■'■       "^  to  property 

of  bauk- 

As  the  object  of  the  law  (h)  is  to  benefit  the  creditors  ^'^P*  °°™- 

''  .  mitted 

by  making  all  the  pecuniary  means  and  property  of  the   before 


Rule  89. 

Trustee 
must  sue 


bankrupt  available  to  their  payment,  it  has  in  furtherance 
of  this  object  been  construed  largely  so  as  to  pass,  not 
only  what  in  strictness  may  be  called  the  j^roperty  and 
debts  of  the  bankrupt,  but  also  those  rights  of  action  to 
wliicli  he  was  entitled  for  the  purpose  of  recovering  in 
specie,  real  or  personal  property,  or  damages  in  respect  of 
that  which  has  been  unlawfully  diminished  in  value,  with- 
held or  taken  from  him  (c).  This  result  is  now  directly 
effected  by  the  statutory  enactment  which  passes  the 
bankrupt's  things  in  action  to  his  Trustee  {d).  If  X.  con- 
verts the  goods  of  A.,  or  injures  A.  by  a  fraudulent  mis- 

(«)  The  Trustee  can  certuiuly  sue  iu  all  cases  in  whicli  the  assignees 
could  sue  ;  but  it  is  not  clear  whether  he  cannot  sue  iu  many  cases  in 
which  they  could  not,  since  tlie  bankrupt's  things  in  action  pass  to 
the  Trustee  under  Bankruptcy  Act,  1869,  ss.  4,  15,  17.  When,  there- 
fore, in  the  course  of  this  chapter,  it  is  laid  down  that,  in  certain  cases, 
the  Trustee  cannot  sue,  the  statement  must  be  received  as  representing 
the  former  law,  and  as  being  of  doubtful  correctness  under  the  present  Act. 
See  further,  j).  189,  n.  {a),  ante. 

{b)  See  pp.  189—192. 

(c)  Rogers  v.  S2)e7ice,  13  M.  &  W.  580,  581.  Broom,  Barties,  2nd  ed., 
s.  291  a. 

(d)  Bankruptcy  Act,  1869,  ss.  4,  15.     See  p.  189,  ante. 
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representation  (e) ;  or  by  erecting  a  nuisance  decreases  the 
value  of  the  land  of  A.,  and  A.  thereupon  becomes  bank- 
rupt, A.'s  right  to  sue  vests  in  the  Trustee.  "  In  no 
case  where  the  right  of  action,  being  of  such  a  nature  as 
will  pass  to  the  assignees,  has  accrued  to  the  bankrupt  in 
respect  of  matter  before  the  bankruptcy,  can  the  banki-upt 
sue.  Even  a  disclaimer  of  the  assignees  will  in  such  a 
case  enure  only  for  the  benefit  of  the  defendant,  and  not 
for  that  of  the  bankrupt  "  (f).  If,  that  is  to  say,  X. 
converts  A.'s  goods  before  A.'s  bankruptcy,  A.  cannot, 
even  with  the  permission  of  his  Trustee,  sue  X.  for  the 
wrong  ig). 

The  Trustee  can  further  sue  in  several  instances  in 
which  the  banki-upt,  even  had  he  remained  solvent,  would 
have  had  no  cause  of  action  (/<). 

The  Trustee  in  the  first  place,  owing  to  his  title  relating 
back  to  the  commencement  of  the  hankniptcy,  i.  e.,  the  date, 
speaking  generally,  at  which  the  act  of  bankruptcy  was 
committed  (i),  can  bring  trover  against  anyone  icho  with 
knowledge  of  the  act  of  hankruptcy  has  purchased  his  goods 
from  the  bankrupt.  If,  that  is  to  say,  A.  commits  an  act 
of  banki-uptcy,  and  then  sells  goods  to  X.,  who  knoivs  of 
the  act  having  been  committed,  X.,  though  he  may  have 
paid  the  full  price  of  the  goods,  is  Hable  to  an  action  of 
trover  by  A.'s  Trustee,  who,  in  other  words,  is  (subject  to 
restrictions  for  a  protection  of  bond  fide  purchasers  {k)  ) 
able  to  treat  the  goods  as  his  own,  and  like  any  other 
owner  maintain  an  action  against  a  person  who  has  bought 
them  from  a  vendor  who  had  no  right  to  sell  them  (Z) ;  so 


(e)  Hodgson  Y.  Sidney,  L.  R.  1,  Ex.  313.  '&gg  dX^o  Hancock  \.  Caffyn,  8 
Bing.  358  ;  Broom,  Parties,  2ud  ed. ,  s.  290. 

(/)  2  Griffith  &  Holmes,  Baukruptcy,  2nd  ed.,  934,  935. 

(cj)  See  Hillary  v.  Morris,  5  C.  &  P.  6  ;  Lea  v.  Telfer,  1  C.  &  P.  146. 
For  the  effect  of  the  baukruptcy  of  a  plaintiff  after  the  commencement  of  an 
action,  see  p.  203,  ante. 

(h)  2  Lindley,  Partnership,  2ud  ed.,  1097. 

(i)  Bankruptcy  Act,  1869,  s.  11. 

{k)  Ibid.,  s.  95. 

(Z)  See  Chapter  XXV. 
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the  Trustee  can  bring  trover  against  a  sheriff  who,  after 
notice  of  an  act  of  bankruptcy",  takes  the  bankrupt's  goods 
in  execution  and  sells  them  {m). 

The  Trustee,  in  the  second  place,  becomes  the  owner 
of  goods  of  which  the  bankrupt  is  allowed  to  have  pos- 
session and  to  be  reputed  owner  by  the  true  owner  at 
the  commencement  of  the  bankruptcy  (^?).  Hence,  if  X., 
their  true  owner,  after  knowledge  of  the  commission  of 
an  act  of  bankruptcy,  takes  them  away  from  A.,  whom 
he  has  suffered  to  be  their  reputed  owner,  A.'s  Trustee 
can  sue  X. 

The  Trustee,  in  the  third  place,  can,  independently  of 
the  rights  which  he  derives  from  the  relation  of  his  title, 
treat  many  transactions  of  the  bankrupt's  as  void  on 
the  ground  of  fraudulent  preference,  and  thus  obtain 
the  right  to  sue  persons  to  whom  the  bankrupt  has  con- 
vej^ed  property  (o). 

Exception, — Trespass  to  land  before  bankruptcy.  Exception. 

The  Trustee  cannot  sue  for  a  trespass  to  the  land  of  Trespass 
the  bankrupt,  or  for  a  mere  seizure  of  the  plaintiff's  *° 
goods  before  bankiaijitcy  (|>).  For  such  trespass  or  mere 
seizure  an  action  must  be  brought,  if  at  all,  by  the  bank- 
rupt. It  admits,  however,  of  doubt,  whether  the  Trustee 
cannot  sue  for  any  damage  which  the  trespass  or  seizure 
may  cause  to  the  value  of  the  property.  This  exception 
appears  to  be  merely  an  extension  of  the  rule  that 
the  banki'upt  must  sue  for  injuries  to  his  person  or 
feelings  (q). 

(m)  See  Coiypcr  v.  C/u'tti/,  2  Smith,  L.  C,  6th  ed.,  435,  and  notes. 

(?t)  Bankruptcy  Act,  1869,  ss.  11,  15. 

(o)  1  Griffith  &  Holmes,  Bankruptcy,  2nd  ed.,  132. 

(2')  Ibid.,  302  ;  Bretver  v.  Dciv,  11  M.  &  W.  625  ;  12  L.  J.  448,  Ex.  ; 
EocfcrsY.  Spence,  13  M.  &  W.  571  ;  12  CI.  &  F.  700  (Ex..Ch.) ;  Clark  v. 
Calvert,  8  Tannt.  742. 

iq)  See  Kule  91. 
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Rule  90. — For  injuries  to  property  acquired  by 
the  bankrupt  after  bankruptcy,  either  the  Trustee 
may  sue,  or  the  bankrupt  may  sue  if  the  Trustee 
does  not  interfere. 

Trustee  may  sue. — The  Trustee  may  treat  the  property 
of  the  bankrupt  as  his  own,  and  sue  for  any  interference 
with  his  rights  over  it. 

Banlirupt  may  sue. — Though  the  property  of  the  bank- 
rupt vests  in  the  Trustee,  yet  after  he  has  been  adjudicated 
a  bankrui)t,  and  before  he  has  obtained  the  order  of  dis- 
charge, he  may  acquu-e  property  in  chattels  which  none 
but  the  Trustee  can  defeat  (r).  Hence,  if  A.  becomes 
bankrupt,  and  after  his  bankruptcy  purchases  goods,  his 
Trustee  has  a  right  to  take  them  from  him,  but  no  one 
else  has,  and  A.  may  maintain  an  action  of  trover  against 
anyone  who  does  so ;  since  if  the  Trustee  suffers  him  to 
treat  such  after-acquired  property  as  his  own,  no  tliird 
person  can  defend  himself  from  an  action  by  setting  up  a 
title  upon  which  the  Trustee  does  not  think  fit  to  insist  (s). 
But  he  can  neither  retain  the  property  against  the  trus- 
tee (t),  nor  maintain  trespass  for  seizing  his  goods  against 
anj^one  who  after  the  trespass  obtains  a  surrender  of  the 
Trustee's  interest  in  the  goods  seized,  since  this  is  in  fact 
a  ratification  of  the  seizure  b}^  the  trustee,  who  has  a  right 
to  take  the  goods  (»). 


(r)  Webb  v.  Fox,  7  T.  E.  398  ;  Fowler  v.  Doioti,  1  B.  &  P.  48.  See 
Fysoji  V.  Chambers,  9  M.  &  W.  460,  p.  198,  ante.  See  1  Griffith  &  Holmes, 
Bankruptcy,  2nd  ed.,  302. 

(s)  See  Hancock  v.  Caffyyi,  8  Bing.  366. 

{t)  Nias  V.  Aclamson,  3  B.  &  Aid.  225. 

(u)  mai  V.  PickersgiU,  1  B.  &  B.  282  ;  Fijson  v.  Chambers,  9  I\I.  &  W. 
460. 
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Rule  91. — The  banlvrnpt  alone  can  sne  for  ni-    trustee. 


juries  to  his  person,  feehngs,  or  reputation.  Rule  91. 

Bankrupt 

'*  Assignees  of  a  bankrupt  are  not  to  make  profit  of  a  to  sue  for 
man's  wounded  feelings ;  causes  of  action  which  are  .  .  .  p"r"ou^&c. 
l">urely  personal  do  not  pass  to  the  assignees,  hut  the 
right  to  sue  remains  with  the  bankrupt "  (r).  Hence, 
the  Trustee  cannot  sue  for  the  seduction  of  the  banlo-upt's 
daughter  (x),  for  libel  (y),  or  for  an  assault  (z).  The 
princijile  of  this  rule  has  received  a  wide  extension : 
"  Causes  of  action,  ....  arising  out  of  a  wrong  per- 
sonal to  the  bankrupt,  for  which  he  would  be  entitled  to 
a  remedy  whether  his  j)roperty  were  diminished  or  im- 
paired or  not,  are  clearly  not  within  the  letter,  and  have 
never  been  held  to  be  within  the  spirit  of  the  enact- 
ments [with  regard  to  banlo-uptcy] ,  even  in  cases  where 
injuries  of  this  kind  may  have  been  accompanied  or  fol- 
lowed by  loss  of  property,  and  to  this  class  .... 
the  action  of  trespass  qu,.  cL  Jr.,  and  that  of  trespass  to 
the  goods  of  the  bankrupt  must  be  considered  to  belong. 
These  rights  of  action  are  given  in  respect  of  the  imme- 
diate and  present  violation  of  the  possession  of  the  bank- 
rupt, independently  of  his  rights  of  property, — they  are 
an  extension  of  that  protection  which  the  law  throws 
around  the  person,  and  substantial  damages  may  be 
recovered  in  respect  of  such  rights,  though  no  loss  or 
diminution  in  value  of  property  may  have  occurred,  and 
even  where  such  an  incident  has  accompanied  or  followed 
a  wrong  of  this  description,  the  primary  personal  injury 
to  the  bankrupt,  being  the  principal  and  essential  cause 
of  action,  still  remains  in  him,  and  does  not  vest  in  the 
assignee  either  as  his  property  or  his  debts"  (a).     There 

{v)  Eoioard  v.  Croicthcr,  8  M.  &  W.  604,  per  Abingcr,  C.  B. 

(x)  Ibid. 

{y)  Ibid. 

{£)  Drake  v.  Bcckam,  11  M.  &  W.  315. 

(a)  Rogers  v.  Spcme,   13  M.  &  W.   580,    581,  2><^''  Curiam;    Clark  v. 
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BANKRUPT  is  a  difficulty  in  determining  the  exact  limits  of  tliis  rule. 
If  a  trespass  to  land  or  goods  is  to  be  considered  in  the 
light  of  a  merely  personal  wrong,  such,  e.  g.,  as  libel,  it 
would  seem  to  follow  that  the  Trustee  cannot  brmg  an 
action  for  a  trespass  to  the  bankrupt's  goods  acquired 
after  bankruptcy ;  yet  the  most  the  cases  seem  actually 
to  decide,  is  that  the  assignees  could  not  sue  for  a  mere 
trespass  committed  before  banla-uptcy  (h).  It  has  been 
suggested  (c),  that  where  a  trespass  committed  before  the 
banla-uptcy  occasions  damage  to  the  bankrupt's  property, 
"  it  may  be  that  the  law  will  give  an  action  to  the  bank- 
rupt for  the  personal  injury  sustained  by  him,  and  to  the 
[Trustee]  for  [the]  mjury  done  to  the  property"  (fZ)- 
But  this  view,  though  a  strict  result  of  the  principle  that 
each  person  must  sue  for  the  injmy  done  to  liimself,  is 
opposed  to  judicial  dicta  in  a  recent  case  (e).  Where 
a  bankrupt  sued  an  attorney,  firstly,  for  negUgence  in 
defending  an  action,  whereby  the  then  defendant  (the 
bankrupt,)  was  charged  in  execution;  and,  secondly, 
for  negligence,  whereby  the  plaintiff  lost  rents,  &c.,  it 
was  held  that  for  the  first  cause  of  action  the  bankrupt 
had  a  right  to  sue  because  it  arose  out  of  a  personal 
wrong,  for  which  the  party  would  be  entitled  to  sue 
whether  his  property  were  injured  or  not,  and  which 
therefore  did  not  pass  to  the  assignees;  but  that  for 
the  other  cause  of  action,  the  plaintiff  could  not  sue, 
because  it  arose  from  an  injury  to  the  property,  and 
passed  therefore  to  the  assignees  (/). 

A  bankrupt  cannot  maintain  an  action  for  what  is  in 

Calvert,  8  Taunt.   742  ;  Topham  v.  Dent,  6  Bing.   515  ;  Broom's  Parties, 
2n(i  ed.,  291  a. 

{h)  See  1  Griffith  &  Holmes,  Bankruptcy,  2n(l  ed.,  302. 

(c)  Ibid. 

(d)  Rogers  v.  Spcnce,  12  CI.  &  Fin.  700,  720,  per  Lord  Cmiphell. 
(c)  See  Hodgson  v.  Sidney,  L.  R.  1  E.x.  313,  esp.  315,  316,  judgment  of 

Bramwell,  B. 

(/)  Wetherellv.  Julius,  19  L.  J.  367,  C.  P.  ;  10  C.  B.  267.  The  damages 
recovered  during  the  continuance  of  the  bankruptcy  are,  it  seems,  the 
property  of  the  Trustee,  sec  pp.  194,  195,  ajite.  Bankruptcy  Act,  1859, 
s.  15,  cl.  3,  and  .'^.  11. 
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reality  an  injury  to  property,  by  alleging  an  injury  to  his     bankrupt 
character  and  credit  resulting  therefrom  ((/). 


((/)  Hodgson  v.  Sidney,  L.  R.  1  Ex.  313. 

It  may  be  worth  while  to  call  attention  to  the  fact,  that  the  question 
whether  a  bankrupt  can,  in  any  case  whatever,  commence  an  action  in 
his  own  name  during  the  continuance  of  the  bankruptcy,  is,  under  the 
present  Act,  at  least  open  to  doubt,  since  that  Act  transfers  to  the  Trustee 
the  bankrupt's  things  in  action. 

See  Rule  40  as  to  the  effect  of  bringing  an  action  in  the  name  of  the 
bankrupt  when  it  ought  to  be  brought  in  the  name  of  the  Trustee,  or  vies 
versd. 


AND 

TRUSTEF. 
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Rule  92. 

Personal 
representa- 
tives can 
sue  for 
injviries  to 
property  of 
deceased 
committed 
during  his 
lifetime. 


EXECUTORS   AXD    ADMIXISTEATORS. 

Rule  92. — The  personal  representatives  of  the 
deceased  {i.  e.,  his  executors  or  administrators)  can 
sue  for  injuries  to  the  property  of  the  deceased  done 
during  his  Hfetime. 

"  It  was  a  principle  of  the  Common  Law,  that  if  an 
injmy  was  done  either  to  the  person  or  property  of 
another,  for  which  damages  only  could  be  recovered  in 
satisfaction,  the  action  died  with  the  person  to  whom,  or 
by  whom,  the  wrong  was  done.  Thus  where  the  action 
was  foimded  on  any  malfeasance  or  misfeasance,  was  a 
tort,  or  arose  ex  delicto,  such  as  trespass  for  taking 
goods,  &c.,  trover,  false  imprisonment,  assault  and  bat- 
tery, slander,  deceit,  diverting  a  watercourse,  obstructing 
lights,  escape,  and  many  other  cases  of  the  like  kind, 
where  the  declaration  imputes  a  tort  done  either  to  the 
person  or  property  of  another,  and  the  plea  must  be 
'  not  guilty,' — the  rule  was  actio  personalis  moritur  cum 
'persona''  {a).  This  principle  has,  as  regards  an  exe- 
cutor's or  administrator's  right  to  sue  for  wrongs  to  his 
testator,  been  so  far  modified  that  what  was  formerly  the 
rule  may  now  be  fairly  considered  the  excej^tion.  But  it 
is  of  importance  to  remember  that  this  right  to  sue  is  an 
exception  to  the  maxim  of  the  common  law,  and  depends 
almost  entu-ely  w^on  statutory  provisions  (&). 

(a)  1  Williams,  Executors,  6th  ed.,  743. 

(6)  Not  wholly ;  for  reple-vin  and  detinue  could  be  brought  indepen- 
dently of  statute,  see  1  "^'illiams,  Executors,  Gth  ed.,  740. 
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Injuries  to  the  personal  property. — The  right  to  sue    execctors 
for  injuries  to  the  testator's  or  intestate's  personal  estate,     ^dminis. 
depends  upon  4  Edw.  III.  c.  2  (extended  by  15  Edw.  III.     ™^^^^ 

C.  6).  Injuries  to 

The  statute  has  been  Hberally  construed,  so  that  an  p^^^g^v. 
executor  or  admmistrator  has  now  the  same  actions  for 
any  injury  done  to  the  personal  estate  of  the  deceased 
during  his  lifetime,  whereby  it  has  become  less  beneficial 
to  the  executor  or  administrator,  as  the  deceased  himself 
might  have  had  (c).  So  the  executor,  &c.,  may  bring 
trespass  or  trover  {d),  and  may  bring  an  action  against 
the  sheriff  for  a  false  return  (e),  and  generally  may  sue 
for  injuries  done  to  the  personal  estate  of  the  deceased 
during  his  lifetime  (/). 

Injuries  to  real  property. — The  right  to  sue  for  injuries  Injuries 
done  to  the  real  estate  of  the  deceased  in  his  lifetime  piopei-ty. 
depends  on  3  &  4  WiU.  IV.  c.  42,  s.  2. 

Under  this  statute  an  executor  or  administrator  may 
bring  an  action  for  injuries  to  the  real  estate  of  the 
testator  or  intestate,  provided  that : 

1st.  The  injmy  was  committed  within  six  calendar 
months  before  the  death  of  the  deceased ; 

2nd.  The  action  is  brought  (i.  e.,  the  writ  is  sued  out) 
Avithin  a  year  after  the  death  of  the  deceased. 

Under  this  Act,  if  X.  diverts  A.'s  watercom-se,  obstructs 
his  hghts,  trespasses  on  his  land,  or  commits  any  other 
wrong  of  the  like  nature,  and  A.  dies  \\athin  six  months 
after  the  commission  of  the  wrong,  A.'s  executor,  &c., 
can  sue  B.,  provided  that  the  action  be  commenced  within 
a  year  after  A.'s  death. 

The  restrictions  imposed  on  actions  for  injuries  to  the 
real  estate,   do   not  apply  to  actions  for  injuries  to  the 

(c)  1  AVms.  Sauud.  217,  note  1. 

{d )  Russell's  Case,  5  Coke,  27  a. 

(e)   Williams  \.  Cary,  4  Mod.  403  ;  Berwick  v.  Andrcivs,  6  Mod.  126. 

(/)  1  AVilliams,  Executors,  6th  ed.,  744,  745.  It  appears  to  be  a  moot 
point  whether  the  term  "real  estate,"  as  used  in  the  statute,  includes 
chattels  real.  Compare  1  Williams,  Executors,  6th  ed.,  748,  note  (-), 
with  3  &  4  Will.  I  v.,  c  42,  s.  2. 
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ADmNis-  ^^^  ^'  clies  a  year  after  the  conversion,  A.'s  executor  can 
TRATORs.     stiU  sue  X.  for  the  tort. 


Rule  93. 

Personal 
representa- 
tives not 
to  sue  for 
injuries  to 
person. 


Exception, 

Deceased 
killed  by 
negligence. 


Rule  93. — The  personal  representatives  of  the 
deceased  cannot  sue  for  injuries  to  the  person, 
feelings,  or  reputation  of  the  deceased  (g). 

The  rule  that  an  action  for  a  personal  wrong  (h)  dies 
with  the  person,  still  applies  to  those  wrongs  which  are 
of  a  strictly  personal  character  (i). 

Exception. — Actions  where  deceased  killed  by  negligence. 

Under  9  &  10  Vict.  c.  93,  an  action  is  maintainable 
against  any  person  who  causes  the  death  of  another  by  his 
wrongful  act,  neglect,  or  default,  provided  that  the  Avrong- 
ful  act  would,  if  the  person  injured  had  not  died,  have 
entitled  him  to  maintain  an  action  for  the  injury. 
This  action  depends  wholly  upon  statute,  and  being 
instituted  for  the  purpose  of  enabling  persons  who  have 
suffered  pecuniary  damage  by  the  death  of  a  relation, 
e.  g.  a  parent,  to  obtain  compensation  from  the  wrong- 
doer— for  example,  the  railway  company  by  whose  default 
or  negligence  his  death  was  caused — is  in  several  resj)ects 
peculiar. 

1st.  The  cause  of  action  is  not,  strictly  speaking,  the 
death  of  the  person  Idlled,  e.  g.,  the  railway  passenger, 
but  the  injury  to  him.  The  result  is  that  if  A.  is 
injiu-ed  in  a  railway  accident,  and  afterwards  accepts 
from  the  company  a  sum  of  money  in  satisfaction  of 
the  injury  done  to  him,  and  then  dies  in  consequence  of 
the  bodily  injury  which  he  has  received,  no  action  can 


{g)  Compare  Rule  91. 

(7i)  Provided,  of  course,  that  the  assault  does  not  cause  A.'s  death,  and 
thus  fall  within  the  exception  afterwards  mentioned.  It  may  be  well  to 
notice  that  there  is  no  legal  remedy  for  a  libel  on  a  deceased  person. 

(i)  See  Broom,  Maxims,  4th  ed.,  876. 
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be  brought  against  the  company  by  his  representa- 
tives (k).  "  The  intention  of  the  statute  is  not  to 
make  the  wrongdoer  pay  damages  twice  for  the  same 
wrongful  act,  but  to  enable  the  representatives  of  the 
person  injured  to  recover  in  a  case  where  the  maxim 
actio  personalis  moritur  cum  'persona  would  have  ajijolied. 
It  only  points  to  a  case  where  the  party  injm-ed  has 
not  recovered  compensation  against  the  wrongdoer"  {I). 
Yet  the  damages  to  be  recovered  are  estimated  with 
reference  not  to  the  damages  which  the  deceased  could 
have  recovered  if  he  had  lived,  but  to  the  loss  inflicted 
upon  the  persons,  e.  g.,  his  children,  for  whose  benefit 
the  action  is  brought. 

2ndly.  The  action  must  be  brought  by  or  in  the  name 
of  the  executor  or  the  administrator  of  the  deceased  (m), 
for  the  benefit  of  certain  persons,  viz.,  a  wife,  husband, 
parent,  or  cliild  (w) ;  or  if  it  is  not  brought  by  such 
executor  or  administrator  witliin  six  months,  then  in 
the  name  of  the  persons  beneficially  interested  in  the 
result  (o). 

Srdly.  It  must  be  brought  within  twelve  calendar 
months  after  the  death  of  the  deceased. 

4thly.  Not  more  than  one  action  can  be  brought  with 
respect  to  the  same  subject  matter  of  complaint  {p). 

5thly.  The  plaintiff  on  the  record  must  deliver  a  full 
particular  of  the  pei;son  or  persons  for  whom  or  on 
whose  behalf  the  action  is  brought,  and  of  the  nature  of 
the  claim  {q). 

6thly.  The  amount  recovered  is   divided   among  the 

{k)  Read  v.  Great  Eastern  Rail.  Co.,  L.  R.  3  Q.  B.  555  ;  37  L.  J.  278, 
Q.  B. 

(Z)  Ibid.,  557,  per  Lush,  J.  ;  but  compare  Pym  v.  Great  Northern  Rail. 
Co.,  4  B.  &  S.  396  ;  32  L.  J.  377,  Q.  B.  (Ex.  Cli.). 

(«i)  9  &  10  Vict.  c.  93,  s.  2. 

(n)  i.e.,  legitimate  child,  Dickinson  v.  North- Eastern  Rail.  Co.,  2  H.  & 
C.  735  ;  33  L.  J.  91,  Ex.  See  9  &  10  Vict.  c.  93,  s.  5,  for  the  interpre- 
tation given  to  the  words  "parent,"  &c. 

(o)  27  &  28  Vict.  c.  95,  s.  1. 

(^)  9  &  10  Vict.  c.  93,  s.  3. 

(q)  Ibid.,  s.  4. 
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parties  on  whose  behalf  the   action  is  brought,  in  such 
shares  as  the  jury  may  direct  (r). 

7thly.  The  action  is  maintainable,  although  the  death 
of  the  deceased  has  been  caused  under  such  circum- 
stances as  amount  in  law  to  felony  (s). 


Rule  94.  RuLE  94. — The  persoiial  representatives  of  the 
deceased  can  sue  for  injuries  to  his  personal  pro- 
perty committed  after  his  death. 


Personal 
representa- 
tives may 
sue  for 
injuries  to 
personal 
property 
committed 
after  death 
of  deceased. 


Upon  the  death  of  the  testator  or  intestate,  if  any 
injury  is  afterwards  done  to  his  goods  and  chattels,  the 
executor  or  administrator  may  bring  an  action  for 
damages  for  the  tort,  and  under  such  circumstances  he 
has  his  choice,  either  to  sue  in  his  representative 
character,  and  declare  as  executor  or  administrator,  or 
to  bring  the  action  in  his  own  name  and  in  his  indivi- 
dual character  (t).  The  ground  of  this  choice  is,  that  on 
the  death  of  the  testator  or  intestate,  his  executors  or 
administrators  are  in  point  of  law  the  owners  of  the 
goods  which  belonged  to  him,  and  consequently,  whether  in 
actual  possession  of  them  or  not,  may  declare,  as  any 
other  person  may,  for  interferences  with  their  rights  over 
their  own  property.  Hence,  an  executor  or  adminis- 
trator may  maintain  trespass  or  trover  for  taking  away 
the  goods  of  the  deceased  after  his  death,  whether  the 
executor,  &c.  have  ever  been  in  actual  possession  of  the 
goods  or  not,  for  the  property  draws  to  it,  as  it  is 
said,  the  possession  {u).  It  is  scarcely  necessary  to 
add,  that  an  executor  does  not  inherit  greater  rights 
than  those  possessed  by  the  testator.  If,  for  example, 
the  testator's  goods  are  in  the  hands  of  X.,  who  has  a 


(r)  9  &  10  Vict.  c.  93,  s.  2. 

(.s)   Tbid.,  s.  1. 

(t)  1  Williams,  Executors,  6tli  eJ.,  820,  822. 

(u)  See  pp.  346,  347,  cmte. 
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lien  upon  tliem,  the  executor  cannot  bring  trover  against 
X.,  as  long  as  the  lien  lasts.  Though  all  the  personal 
estate  of  the  testator  or  intestate  passes  to  his  repre- 
sentatives, the  right  to  bring  actions  for  injuries  to  it 
after  his  death,  is  to  some  extent  affected  by  the  nature 
of  the  property. 

All  the  moveable  goods,  though  in  ever  so  many  dif- 
ferent and  distant  places,  vest  in  the  executor  in  posses- 
sion, immediately  on  the  testator's  death  (v) .  Hence,  for  an 
injury  to  them,  e.  g,,  a  conversion,  an  executor  can  sue, 
as  already  pointed  out,  the  moment  it  is  committed.  So 
again,  the  reversion  of  a  term  which  the  testator  has 
granted  for  a  part  of  the  term  (as,  e.  g.,  where  A.,  the 
testator,  is  lessee  of  land  for  ninety-nine  years,  and  has 
leased  it  for  twenty-one  years  to  B.),  is  in  the  executor 
immediately  by  the  death  of  the  testator  {w),  and,  therefore, 
the  executor  can  immediately  bring  an  action  for  any  act 
injurious  to  his  reversionary  interest. 

But  things  immoveable,  such  as  leases  for  years  of 
land  or  houses,  are  not  considered  to  be  in  the  posses- 
sion of  the  executor  or  administrator  before  entry.  And 
since,  as  before  pointed  out,  the  right  to  bring  an 
action  for  trespass  to  land  depends,  not  upon  the  right  to 
possession,  but  vq)on  possession  {x) ,  an  executor  or  adminis- 
trator cannot  sue  a  person  who,  after  the  testator's 
death,  trespasses  on  his  property,  until  he  has  entered. 

The  executor  or  administrator  may  after  entry  bring 
an  action  for  trespasses  committed  before  entry  {y). 

Relation   of  Title. — An   executor's   title    depends,    as  Relation 
akeady  pointed  out  {z),  upon  the  will ;  an  administrator's 
upon  the  letters  of  administration.     Hence  an  executor 
can  commence  an  action  before  he  takes  out  j)robate,  for 
an  injury  to  the  personal  property  of  the  deceased,  whilst 

(y)  2  "Wms.  Saund.  i1  b,  note  1  ;  1  "Williams,  Executors,  6tli  eel.,  600. 
(w)  Ibid.,  600,  601;  Tratth  v.  King,  T.  Jones,  170. 
(x)  See  pp.  327,  328,  ante. 

(ij)  See  Barnett  v.  Guildford,  11  Exch.  19  ;  24  I..  J.  281,  Ex.  ;  Raddijffe 
V.  Anderson,  E.  B.  &  E.  806  ;  29  L.  J.  128,  Q.  B. 
{z)  See  pp.  214,  215,  ante. 
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an  aclmiiiistrator  cannot  do  so  until  the  administration 
lias  been  granted  to  him.  It  might,  therefore,  be  sup- 
posed to  follow,  that  if,  after  the  death  of  A.,  the  testator, 
and  before  letters  of  administration  are  taken  out,  X. 
converts  his  goods,  the  administrator  could  not  sue  X. 
in  trover.  But  this  consequence  is  avoided  by  the 
doctrine  that  for  some  purposes  an  administrator's  title 
relates  back  to  the  death  of  the  intestate.  Hence,  an 
administrator  may  have  an  action  of  trespass  (a),  or 
trover,  for  the  goods  of  the  intestate  taken  b}^  a  wrong- 
doer before  letters  of  administration  were  granted.  So 
it  would  seem  that  the  grant  of  administration  will  have 
the  effect  of  vesting  leasehold  property  in  the  adminis- 
trator by  relation,  so  as  to  enable  him  to  bring  actions  in 
respect  of  that  property,  for  all  matters  affectmg  the  same, 
subsequent  to  the  death  of  the  intestate.  In  other  words, 
the  letters  of  administration,  when  granted,  give  an  ad- 
ministrator, speaking  generally,  the  same  rights  of  suing 
wrongdoers  as  are  possessed  by  an  executor  (b). 


Rule  95. 

Real  repre- 
sentatives 
cannot  sue 
for  injuries 
to  de- 
ceased. 


Rule  95. — The  real  representatives  of  the  de- 
ceased cannot  sue  for  any  wrong  done  to  him. 

The  right  to  sue  passes,  if  it  passes  at  all,  to  a  deceased 
person's  personal,  and  not  to  his  real,  representatives ; 
nor  can  the  latter  sue  for  injury  done  to  his  property 
after  death.  When  an  heir  sues  for  an  injury  to  the 
real  estate,  which  he  inherits,  he  does  not  sue  for  any 
injury  to  the  testator's  property,  but  for  an  interference 
with  his  own  rights  as  owner. 

One  apparent  exception  to  this  general  principle  is  the 
foUowinsf : 


(a)  Tharpc  v.  Sfalhcood,  6  M.  &  G.  760  ;  12  L.  J.  241,  C.  P. 

(b)  An  administrator,  nevertheless,  cannot  bring  detinue  against  a  per- 
son who,  having  got  goods  of  the  intestate's,  has  ceased  to  hokl  them  prior 
to  the  grant  of  administration  ;  Crossfieldv.  Such,  8  Exch.  825  ;  22  L.  J. 
3^.5,  Ex. 
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The  heir-at-law  is  the  proper  person  to  maintain  an  executors 

action  for  the  entii^e  damage  resulting  from  a  nuisance  of  ap^inis- 

a  continuing  nature,  which  comes  into  his  possession  by  '^^-^'^"^^- 
descent  (c). 

(c)  Penriiddock's  Case,  5  Coke,  101  a.  ;  Some  v.  Bar  wish,  Cro.  Jac. 
231.  See  Addison,  Torts,  3rd  ed.,  920.  As  to  joinder  of  plaintiffs,  see 
p.  380,  ante.  As  to  the  right  of  action  for  a  tort  passing  to  the  survivor  of 
several  persons  jointly  injured,  see  p.  382,  ante. 
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DEFENDANTS-GENERAL  RULES. 

Rule  96. — No  person  is  liable  to  be  sued  for  any 
injury  of  which  he  is  not  the  cause. 

No  one,  it  is  clear,  can  be  held  responsible  for  any- 
thing which  is  not  the  result  of  his  own  acts  or  omissions. 
But  the  conduct  of  X.  may  occasion  injury  to  A.,  and  there- 
fore, in  one  sense,  be  the  cause  of  a  wrong  to  A.,  and 
yet  X.  may  not  be  held  responsible  for  the  wrong,  either 
because  it  is  only  a  remote  consequence  of  X.'s  conduct ; 
or,  under  some  circumstances,  because  the  damage  com- 
plained of  is  due  in  part  to  what  is  termed  the  contributory 
negligence  of  A.  In  either  case,  the  ground  on  which 
X.  is  exempt  from  habihty  is  that  he  is  not,  in  the  eye  of 
the  law,  the  cause  of  the  grievance  complained  of  by  A. 

Remoteness.-^ A  person  is  not  the  cause  of  or  liable  for 
the  remote  or  indirect  results  of  his  acts.  "  It  were 
infinite  for  the  law  to  consider  the  causes  of  causes, 
and  their  impulsions  one  of  another;  therefore,  it  con- 
tenteth  itself  with  the  immediate  cause,  and  judgeth  of 
acts  by  that,  without  looking  at  any  further  degree  "  (a). 
A  person,  that  is  to  say,  is  responsible  only  for  the 
natural  and  proximate  consequences  of  his  acts,  and  not 
for  remote  consequences  not  clearly  connected  with  the 
act  complained  of(b). 

(a)  Bacon,  Maxims,  Reg.  1.     See  Broom,  Maxims,  4th  ed.,  215. 

(b)  See  Vicars  v.  Wilcocks,  8  East,  1;  2  Smith,  L.  C,  ,6th  ed.,  487; 
Ward  T.  Weeks,  7  Bing.  211  ;  Ashlc^j  v.  Harrison,  1  Esp.  48  ;  Taylor  v. 
Neri,  Id.  386  ;  and  contra  for  cases  where  damage  was  not  too  remote, 
Lumleij  V.  Gye,  2  E.  &  B.  216  ;  23  L.  J.  112,  Q.  B.  ;  R.  v.  Moone,  3 
B.  &  A.  184  ;  R.  v.  Carlilc,  6  C.  &  P.  636. 
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The  question  of  what  is  called  remoteness,  i.  e.,  whether     general 


the  wrong  complained  of  can  be  connected  with  the 
conduct  of  the  defendant  closely  enough  to  make 
him  liable  for  it,  must,  it  is  manifest,  mamly  arise 
when  the  injurj''  complained  of  is  not  some  act  such  as  a 
trespass,  which  is  actionable  in  itself  (c),  but  some  act, 
e.  g.,  the  utterance  of  a  slander,  which  becomes  an  injury 
on  account  of  the  damage  which  it  causes  ;  since,  in  such 
a  case,  it  is  necessary  to  show  that  the  damage  fairly 
results  from  the  conduct  of  the  defendant.  In  an  action, 
for  example,  for  slander,  the  damage  must  be  the  legal 
and  natural  result  of  the  words  spoken,  and  A.  cannot 
support  an  action  for  slander  against  X.,  on  account  of  a 
mere  wrongful  act,  such  as  a  breach  of  contract  by  M., 
which  was  prompted  by,  or  resulted  from,  the  statement 
uttered  by  X  {d).  Thus  again  where  the  director  of  a 
musical  performance  sued  the  defendant  for  libelling  a 
pubHc  singer,  whereby  she  was  prevented  from  perform- 
ing in  public,  and  the  plaintiff  lost  his  profits,  the 
damage  was  held  to  be  too  remote  to  enable  him  to 
sue  {e). 

The  principle  that  a  person  is  not  liable  for  results 
which  do  not  flow  naturally  from  his  acts,  must  be 
applied  with  gi-eat  caution.  The  expression,  indeed, 
remoteness  is  calculated  to  mislead,  since  a  man  may  be 
held  the  cause  of,  and  liable  for,  damage  which  may  be 
a  very  remote  consequence  of  his  conduct,  provided 
there  be  no  intermediate  cause  to  which  it  can  be  more 
properly  referred.  The  true  bearing  and  effect  of  the 
principle  under  consideration  is  most  easily  explained  in 
reference  to  the  rule,  that  any  person  is  liable  to  be  sued 
who  causes  injmy  to  another  (/). 


(c)  See  pp.  52 — 54,  ante. 

{d)  Vicars  v.  WikocJcs,  2  Smith,  L.  C,  6tli  ed.,  487  ;  Li/iich  v.  Knight, 
9  H.  L.  C.  577. 

(c)  Ashley  V.  Ilarrisou,  1  Esp.  48;  Taylor  v.  Ncri,  1  Esp.  386.  But 
see  Lnmley  v.  Gye,  2  E.  &  B.  216  ;  23  L.  J.  462,  Q.  B. 

(/)  Rule  97. 
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bvitory 
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Contributory  negligence  {g).~-^  person  is  not  liable  for 
damage  caused  partl}^  through  his  negligence,  and  partly 
through  the  negligence  of  the  party  injured. 

X.,  through  his  negligent  driving,  runs  against  A.,  and 
breaks  A.'s  leg;  A.,  however,  is  himself  driving  negli- 
gently, and  through  his  negligence,  contributes  to  the 
calamity.  A.  cannot  recover  damages  from  X.,  nor, 
under  the  supposed  circumstances,  had  X.  been  injured, 
could  he  have  recovered  damages  from  A.  "  The 
rule  of  law  is,  that  although  there  may  have  been 
negligence  on  the  part  of  the  plaintiff,  yet,  unless  he 
might,  by  the  exercise  of  ordinary  care,  have  avoided  the 
consequences  of  the  defendant's  negligence,  he  is  entitled 
to  recover.  If  by  ordinary  care  he  might  have  avoided 
them,  he  is  the  author  of  his  own  wrong"  {h).  "The 
question  is  whether  the  damage  was  occasioned  entirely 
by  the  negligence  or  improper  conduct  of  the  defendant, 
or  whether  the  plaintiff  so  far  contributed  to  the  mis- 
fortune by  his  own  negligence  and  want  of  care  or 
caution,  that  but  for  such  negligence  or  want  of  ordinary 
care  on  his  part,  the  misfortune  would  not  have  hap- 
pened. In  the  first  case,  the  plaintiff  would  be  entitled 
to  recover,  in  the  latter  he  would  not,  as  but  for  his  own 
fault  the  misfortune  would  not  have  happened.  Mere 
negligence,  or  ordinary  want  of  care  or  caution,  would  not 
disentitle  him  to  recover,  unless  it  were  such  that  but  for 
that  negligence  and  want  of  ordinary  care  and  caution, 
the  misfortune  could  not  have  happened  ;  nor  if  the 
defendant  might  by  the  exercise  of  care  on  his  part  have 
avoided  the  consequences  of  the  neglect  or  carelessness 
of  the  plaintiff"  (i).  The  contributory  negligence  of  the 
plaintiff  must,  in  order  to  free  the  defendant  from  liability, 
distinctly  form  part  of  the  cause  of  the  damage ;    i.  e., 


{g)  The  doctrine  of  contributory  nej,'ligence  may,  perhaps,  be  in  strict- 
ness, considered  a  result  of  the  principle,  that  a  person  is  not  liable  for  the 
remote  consequences  of  his  acts. 

(/i)  Bavies  v.  Mann,  10  M.  &  W.  549,  per  Parke,  B. 

(t)  Tuff  v.  Warman,  27  L.  J.  322,  C.  P.  (Ex.  Ch.),  judgment  of  Ex.  Ch. 
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be  one  of  the  circumstances,  without  which  it  could  not     general 

have  been  inflicted  (k).  '— 

The  contributory  negligence  or  wrong  of  a  third  party- 
is  no  defence  (0;  for  no  one  can  rid  himself  of  liability 
for  a  tort,  merely  by  showing  that  some  one  else  is  also 
liable  (m),  i.  e.,  if  the  neghgence  of  X.  damages  A.,  he 
cannot  set  up  in  answer  to  A.'s  claim  for  compensation, 
that  the  negligence  of  Y.  contributed  to  the  accident. 
Thus,  where  the  joint  negligence  of  two  persons  sepa- 
rately employed  by  the  plaintiff  caused  an  explosion 
which  damaged  his  shop,  it  was  held  that  he  could  re- 
cover against  one  of  the  parties,  and  that  the  negligence 
of  the  other  could  not  be  a  defence  to  the  action  {n).  "  If 
a  man  sustain  an  injury  from  the  separate  negligence  of 
two  persons,  employed  upon  his  premises  to  do  separate 
things  ...  as  in  this  case,  the  plaintiff  has  sustained  an 
injury  fi'om  the  neghgence  of  the  gas-fitters'  servant  on 
the  one  hand,  and  of  the  gas  company  on  the  other,  he 
can,  in  my  oi)inion,  maintain  an  action  against  both  or 
either  of  the  wrong  doers  "  (o). 


Rule  97. — Any  person  who  causes  an  injury  to    Rule^st. 
another,  is  liable  to  be  sued  by  the  person  injured.      Any  person 

'  ./  X  «  liable  who 


Eveiy  person  who  is  the  cause  of  an  injury  to  another's 
person,  reputation,  or  property,  is  liable  to  an  action  (jj), 
and  no  one  is  liable  to  be  sued  for  any  wrong  of  which  he 
is  not  the  cause  (q).     In  determining,  therefore,  whether 

(k)  Greenland  v.  Chaplin,  19  L.  J.  293,  294,  Ex.,  judgment  of 
Pollock,  C.B. 

(l)  BuUen,  Pleadings,  3rd  ed.,  753  ;  Harrison  v.  Great  Northern  Rail. 
Co.,  3  H.  &  C.  231,  33  L.  J.  266,  Ex. 

(m)  See  Eiile  98. 

(n)  Burrows  v.  March  Gas  Co.,  L.  E.  5  Ex.  67. 

(o)  Ibid.,  71,  judgment  of  Kelly,  C.B. 

{j))  Bacon,  Abr,  Action,  B. 

{q)  Selwyn,  N.  P.,  13tli  ed.,  42.     See  Rule  96. 
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Injuries  to 
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GKNERAL     a  giveii  persoii  is  liable  to  be  sued  for  a  wrong,  of  wliat- 
^^^^^'      ever  description,  the  point  to   be   considered  is,  whether 
he    be  or  not,  in  the   eye  of  the  law,  the  cause  of  the 
injur}^  complained  of,  to  the  person,  reputation,  or  pro- 
perty of  the  plaintitf. 

Injuries  to  Person. — If  X.  assaults  or  imprisons  A.,  or 
otherwise  directly  interferes  with  the  liberty  of  A.,  there 
can  be  (supposing  the  circumstances  of  the  case  are 
known)  little  or  no  difficulty  in  fixing  upon  X.  as  the 
cause  of,  and  therefore  liable  for,  the  wrong.  X.,  moreover, 
may  be  du-ectly  liable  for  an  act  of  which,  in  one  sense, 
he  is  only  the  remote  cause.  X.  threw  a  squib  at  M., 
who  to  get  rid  of  it,  tossed  it  to  N.,  and  after  the 
squib  had  been  tossed  from  one  person  to  another,  it  at 
last  fell  upon  and  injured  A.  It  was  held  (r),  that  A. 
could  sue  X.  in  trespass ;  though  that  action  can  be 
brought  only  for  dii'ect  injury,  for  the  "intermediate 
acts  of  [the  other  persons  did]  not  purge  the  immediate 
tort  in  the  defendant.  He  who  does  the  first  wrong  is 
answerable  for  all  the  consequential  damages  "  (s).  "  I 
look,"  says  Grey,  C.  J.,  "upon  all  that  was  done  sub- 
sequently to  the  original  throwing  as  a  continuation  of 
the  first  force  and  first  act,  which  will  continue  till  the 
squib  was  spent  by  bursting,  and  I  think  that  any 
innocent  person  removing  the  danger  from  himself  to 
another  is  justifiable ;  the  blame  lights  upon  the  first 
tln'ower "  (0.  So  where  the  defendant  had  a  quarrel 
with  a  boy  in  the  street,  and  pursued  him  with  a  pickaxe, 
and  the  boy  ran  for  safety  into  a  wine-shop,  and  upset  a 
cask  of  wine  ;  it  was  held  (by  an  American  court),  that 
the  pursuer  of  the  boy  was  responsible  in  damages  for 
the  loss  of  the  wine  {u).  Where,  however,  the  injmy  to 
A.'s  person  arises  from  the  negligence  of  X.,  the  question 
may,  as    ah'eady  pointed  out,  arise,    whether   A.'s    own 


(r)  Scott  V.  Shcplurd,  1  Smith,  L.  C,  6th  ed.,  417. 

(s)  Ibid.,  418,  419,  judgment  o^  Nares,  J. 

(t)  Ibid.,  423-424,  judgment  of  Dc  Grey,  C.J. 

{u)   Vandcnburfjh  v.  Truax,  4  Deuio,  (U.  S.)  R.,  464. 
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negligence  has  not  contributed  to  the  result,  since,  if  it     general 

Rtll  FS 

has  done  so,  X,  is  not  the  cause  of  the  damage  to  A.,   L_ 

and  is  not  liable  to  be  sued  for  it  (x). 

Injuries  to  Character. — 1.  Libel. — Every  person  who  injuries  to 
publishes,  i.  e.,  makes  public,  a  libel,  may  be  sued.  The 
person,  therefore,  who  makes  a  defamatory  statement, 
and  autJiorises  its  publication  in  writing  (?/),  the  person 
who  writes,  the  publisher  who  brings  out  for  sale,  the 
printer  who  prints,  the  vendor  who  distributes,  a  libel, 
are  each  guilty  of  publication,  and  may  each  be  sued  (z), 
the  gist  of  the  offence  being  the  making  pubUc,  not  the 
writing  of,  the  Hbel ;  the  person  who  having  read  a  libel 
sends  it  on  to  a  friend,  is  a  libeller  (a) ;  and  it  would 
seem  that  a  person  who  reads  aloud  a  libel,  knowing  it  to 
be  such,  may  be  sued  (b). 

2.  Slander  (c). — The  original  utterer,  and  the  repeater  SlaDder. 
of  a  slander,  are  each  of  them  slanderers,  and  liable  to 
be  sued  for  the  slander  {d). 

If  the  slander  consists  of  words  actionable  in  them- 
selves ;  as,  where  X.  asserts  of  A.  that  he  has  committed 
a  murder,  X.,  Avho  originall}'  makes  the  assertion,  and  Y. 
who  repeats  it,  stand  exactly  in  the  same  position  as 
regards  liability  to  be  sued.  They  have  each,  in  other 
words,  uttered  a  separate  slander,  for  which  they  are 
each  liable  to  an  action ;  and  Y.  is  liable  even  should 
he  have  repeated  the  slander  merely  as  a  rumour  (e). 
If  the  slander  consist  of  words  not  actionable  in  them- 
selves, but  actionable  only  because  they  cause  damage 


(x)  See  p.  410,  ante.  It  is  hardly  necessary  to  remark  that  the 
defence  of  contributory  negligence  may  arise  when  the  injury  is  one,  not 
to  the  person,  but  to  the  property  of  the  plaintiff.  As  to  false  imprison- 
ment, see  p.  433,  2^ost. 

(y)  Parkes  v.  Prescott,  L.  R.  4  Ex.  169  (Ex.  Ch.). 

{z)  Bacon,  Abr.,  Libel,  B.  1,  2. 

(a)  Coxhead  v.  Richards,  2  G.  B.  569  ;  15  L.  J.  278,  C.  P. 

(6)  Bacon,  Abr.,  Libel,  B.  1,  2, 

(c)  See  p.  54,  ante. 

(d)  Watkin  V.   Hall,  L.  R.  3  Q.  B.  396. 

(e)  Ibid. 
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GENERAL  (rs  wliGrG  X.  sajs  of  A.  that  lie  is  a  blackguard,  unfit  for 
the  society  of  gentlemen,  and  so  forth),  then,  indeed, 
each  person  who  utters  the  slander  and  causes  damage 
by  the  utterance  of  it,  is  liable  to  an  action.  But  as 
it  is  essential,  in  order  to  fix  the  defendant  with  liability, 
to  show  that  the  slander  uttered  by  him  has  caused 
damage  to  the  plaintiflf,  there  may  be  a  considerable 
difference  between  the  liability  of  the  utterer  and  of  the 
repeater  of  the  slander,  since  it  may  not  be  possible  to 
connect  the  damage  -with  the  original  utterance  of  the 
defamatory  statement. 

A  person  who  utters  or  repeats  a  slander  is  not  in 
general  to  be  considered  the  cause  of,  and  therefore  liable 
for,  damage,  which  is  merely  the  result  of  its  fui'tlier 
repetition  by  others.  "  Every  man  must  be  answerable 
for  the  necessary  consequences  of  his  own  wrongful  acts  ; 
but  ...  a  spontaneous  and  unauthorised  communica- 
tion cannot  be  considered  as  the  necessary  consequence 
of  the  original  uttering  of  the  words  (/).  Where  one 
man  makes  a  statement  to  another,  who  repeats  it  to  a 
third,  I  do  not  think  it  reasonable  to  hold  the  first 
speaker  responsible  for  the  ultimate  consequences  of  his 
speech.  If  I  make  a  statement  to  a  man,  I  know  the 
consequences  of  makmg  it  to  him  when  I  make  it ;  but 
if  I  do  not  desire,  and  do  not  authorise  the  man  to 
whom  I  make  it  to  repeat  it,  but  he  does  it,  am  I 
to  be  liable  for  the  consequences  of  liis  so  doing?"  (g). 
X.  said  to  M.  that  A.  was  a  swindler.  Damage  ensued 
to  A.  in  consequence  of  the  repetition  of  these  words  by 
M.  It  was  held,  that  A.  could  not  sue  X.  (h).  An  action 
was  brought  by  A.  and  B.,  a  husband  and  wife,  against 
X.  and  Y.  his  wife.  The  words  declared  upon  were 
addressed  bj"  Y.  to  B.  in  the  presence  of  other  persons, 
but  in  the  absence  of  A.     They  were  repeated  without 

(/)  Ward  V.  Weeks,  7  Bing.  215,  per  Curiam ;  Parkins  v.  Scott,  31 
L.  J.  334,  Ex.,  judgment  of  Pollock,  C.B. 

{())  Parkins  v.  Scott,  31  L.  J.  334,  Ex.,  judgment  oi  Bramioell,  B. 
{h)  Ward  v.  Weeks,  7  Bing.  211. 
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the  authority  of  Y.  by  B.  to  A.,  her  husband.  A.,  in  gknerai, 
consequence  of  the  imputation  contained  in  the  slander,  ^^^^^' 
refused  to  cohabit  with  B.  It  was  held,  that  the  de- 
fendants were  not  liable  for  the  unauthorised  repetition 
of  the  slander  by  B.  to  A.,  her  husband  (i).  The 
speaker  of  a  defamatory  statement  is  not  answerable 
for  damage  caused  by  the  wrongful  or  illegal  act  of  a 
third  party,  though  this  act  may  be  committed  in  con- 
sequence of  the  slander.  If,  that  is  to  say,  X.  makes  a 
slanderous  statement  about  A.,  and  M.  in  consequence 
assaults  A.,  or  breaks  a  contract  he  has  entered  into  with 
A.,  the  assault  or  breach  of  contract  will  not  be  held  to 
be  caused  by  the  slander  uttered  by  X.  (k).  A  jjerson 
who  utters  a  slander  is,  however,  in  many  cases  respon- 
sible for  the  results  of  its  repetition  by  another.  He  is 
so,  for  example,  "  if  the  utterer  should  have  authorised 
its  repetition  "  (l). 

The  result  is,  that  though  the  utterer  and  the  repeater 
of  a  slanderous  statement  are  each  independently  liable  to 
be  sued ;  j'et  when,  for  the  maintenance  of  an  action,  it 
is  requisite  to  prove  that  damage  was  caused  to  the 
plaintiff  by  the  words  complained  of,  it  is  in  general 
easier  to  fix  the  repeater  than  the  utterer  of  the  slander 
with  liability  for  the  damage  (m). 

Injuries  to  propei'ty. — 1.  Real  property,  or  land. — When  injuries  to 
the   act   complained  of   is  a  trespass  {n),  there  can  in 
general   be   little   difficulty  in  determining  who   is   the 
wi'ongdoer  (o). 


property. 
Laud, 


(i)  Parkins  v.  Scott,  1  H.  &  C.  153  ;  31  L.  J.  331,  Ex. 

{k)  Taylor  v.  Neri,  1  Esp.  386  ;  Vicars  v.  Wilcocks,  2  Smith,  L.  C, 
6th  ed.,  487,  489  ;  but  compare  Lynch  v.  Knight,  9  H.  L.  C.  577. 

{1}  Parkins  v.  Scott,  31  L.  J.  334,  Ex.,  ^ev  Pollock,  O.B. 

(m)  It  is  moreover  possible  that  one  of  the  parties  may  have  uttered  the 
slander  under  circumstances  which  made  it  a  privileged  communica- 
tion, whilst  the  other  may  not  be  able  to  show  that  he  is  protected 
by  any  privilege,  see  WatMn  v.  Hall,  L.  R.  3  Q.  B.  396 ;  37  L.  J.  125, 
Q.  B. 

(n)  See  pp.  23,  24,  ante. 

{o)  As  to  the  liability  of  all  persons  who  join  in  a  trespass,  see  Rule  91. 

E  E 
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Goods. 


'NVlien  the  wrong  complained  of  is  an  act  which  is  in- 
jurious, because  of  the  damage  caused  thereby,  there 
may  no  doubt  arise  a  question,  as  in  other  cases,  whether 
the  damage  was  caused  by  the  act  or  omission  of  the 
defendant.  He  may,  however,  be  responsible  for  damage 
for  which  he  would  not  generally  be  perhaps  considered 
the  immediate  cause.  X.  and  Y.,  the  defendants,  who 
were  drainage  commissioners,  were  empowered  to  con- 
struct a  cut  with  proper  walls,  &c.,  to  keep  out  the 
waters  of  a  tidal  river,  and  also  a  culvert  under  the  cut 
to  carry  oif  the  di'ainage  from  the  lands  on  the  east, 
to  the  west  of  the  cut,  and  were  to  keep  the  same 
at  all  times  open.  In  consequence  of  the  negligent  con- 
struction of  the  gates,  &c.,  the  river  flowed  into  the  cut, 
and  bursting  its  western  bank  flooded  the  adjoining  lands. 
The  plaintiff,  and  other  owners  of  land  on  the  east  side 
of  the  cut,  closed  the  lower  end  of  the  culvert  and  pre- 
vented the  waters  from  overflowing  their  lands  to  any 
considerable  extent ;  but  the  occupiers  of  the  land  on  the 
west  side  re-opened  it,  and  so  let  the  waters  through  on 
to  the  plaintiff's  land  to  a  much  greater  extent.  It  was 
held  that  the  commissioners  were  responsible  for  the 
entire  damage  thus  caused  to  the  plaintiff''s  land  (r). 

2.  Personal  ijroperty,  or  goods  (s). — Any  person  who 
mterferes  with  another's  right  to  the  possession  of  goods 
is  liable  to  an  action.  If  his  interference  does  not  amount 
to  a  deprivation  of  the  rightful  possessor's  possession 
of  the  goods ;  if  it  is  a  mere  taking  of  the  goods  from 
one  place  to  another,  the  wi'ongdoer  is  guilty  merely 
of  a  trespass  {t).  If,  for  example,  a  man  who  has  no 
right  to  meddle  with  goods  removes  them  from  one  place 
to  another,  an  action  may  be  maintained  against  him  for 
the  trespass  ;  but  he  is  not  guilty  of  a  conversion  of  them 
unless  he  removes  the  goods  for  the  purpose  of  taking 


(r)  Collins  v.  Middle  Level  Commissicmers,  L.   R.   4  C.  P.  2/9.     See 
further  as  to  a  defendant's  liability  for  a  nuisance,  p.  422,  post. 
(s)  See  pp.  345—366,  ante. 
{t)  See  Burroughes  v.  Bayne,  29  L.  J.  187,  Ex.,  judgment  of  Martin,  B. 
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them   away  from  the   plamtifF,    or  of  exercising   some     generai, 
dominion  or  control  over  them  for  the  benefit  of  himself    '— 


or  of  some  other  person  {ii).  But  if  the  wrongdoer  keeps 
the  goods  of  another  person  out  of  his  hands,  or  sells, 
destroys,  or  pawns  them,  or,  in  short,  claims  to  treat 
them  in  any  way  inconsistent  A\ith  that  other  person's 
right  to  immediate  possession,  he  is  guilty  of  a  conver- 
sion, and  liable  to  an  action  of  trover  or  detinue'(:»). 

Trover  (y). — As  a  conversion  is  an  act  actionable  in  Trover. 
itself,  there  is  no  need  to  consider,  in  determining  who 
ought  to  be  sued  for  it  whether  or  not  it  has  produced 
actual  damage.     But  two  points  require  notice. 

1st.  It  may  be  hard  to  settle  whether  a  given  act  Which  acts 
amounts  to  a  conversion,  i.  e.,  to  a  denial  of  the  plaintiff's  conversion. 
right  to  possess  the  goods.  A.  let  a  bUliard-table  to  M., 
who  assigned  the  goods  in  his  house,  and  amongst  them 
the  billiard-table,  by  a  bill  of  sale  to  X.  X.  took  posses- 
sion but  did  not  remove  the  table.  A.  demanded  the 
table.  X.  desu-ed  to  see  the  writmg  by  which  it  was  let 
to  M.  Some  negotiation  took  place  as  to  this,  and 
ultimately  X.'s  servant  would  not  give  up  the  table  to  A. 
when  A.  called  for  it,  though  X.  had  directed  him  to  do 
so.  The  table  was  afterwards  seized  by  M.'s  landlord  for 
rent,  and  A.  brought  an  action  of  trover  agamst  X.  (z). 
The  majority  of  the  court  held,  that  there  was  evidence 
of  a  conversion  of  the  biUiard-table  by  X.,  but  Bramwell, 
B.,  thought  that  there  was  not ''  an  assertion  of  dominion 
mconsistent  with  the  title  of  the  plaintiff;  that  the  whole 

(«)  Addison,  Torts,  3rd  ed.,  309  ;  Falkc  v.  Fletcher,  34  L.  J,  146,  C.  P.  ; 
Fouldes  V.  Willoughhy,  8  M.  &  W.  551. 

(a.-)  Wilhraham  v.  Snow,  2  Wms.  Saiind.  47  k.  Tlie  gist  of  trover  is  the 
conversion  ;  the  gist  of  detinue  is  the  wrongful  detainer  of  goods  ;  trover  is 
brought  to  recover  damages  for  the  conversion  of  the  goods,  whereas  the 
object  of  detinue  is  to  recover  possession  of  the  goods  themselves.  The 
distinction  between  the  two  (as  to  which,  see  Burroughes  v.  Baync,  5 
H.  &  N.  296  ;  29  L.  J.  185,  Ex.)  is  of  little  importance  for  the  present 
purpose. 

(2/)  See  pp.  345—366,  ante. 

{z)  Burroughes  v.  Bayne,  5  H.  &  N.  296  ;  29  L.  J.  185,  Ex. 
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GENERAL  affaii'  wRS  matter  of  discussion  up  to  the  time  the  plaintiff 
^"^^^'  was  informed  the  goods  were  at  his  service,  and  that  so 
far  as  the  defendant  was  concerned  there  clearly  was  no 
conversion  "  (a).  X.,  a  wharfinger,  held  wine  of  A.'s. 
Under  a  mistaken  view  as  to  the  legal  effect  of  an  attach- 
ment, he  refused  to  give  up  the  wine  to  A.  on  demand, 
and  asked  for  time  for  inquiry.  A.  sued  X.  in  trover.  The 
majority  of  the  Court  of  Exchequer  thought  that  there  was, 
and  Bramwell,  B.,  that  there  was  not,  a  conversion  (b). 
The  criterion  of  the  existence  of  a  conversion  is  tvhether 
the  icrongdoer  assumes  to  himself  the  right  of  disposing  of 
another's  goods.  But  what  acts  amount  to  such  an  as- 
sumption may  often  he  a  matter  of  dispute,  and  acts  which 
would  be  a  conversion  if  done  by  one  person  need  not  be 
so  if  done  by  another.  Thus  if  X.  takes  and  sells  the 
goods  of  A.,  or  keeps  them  from  him,  A.  may  treat  him 
as  a  wrongdoer  without  any  request  to  return  the  goods ; 
but  "  it  is  a  common  learning  that  where  the  goods  come 
into  the  defendant's  possession  by  delivery  or  finding, 
the  plaintiff  must  demand  them,  and  the  defendant  refuse 
to  deliver  them  up,  in  order  to  constitute  a  conversion  (c). 
Each  per-  2ndly.  As  everyone  who  interferes  with  another  man's 

"converts"  ^^^Q^^^  ^o  the  possession  of  his  goods  is  guilty  of  conver- 
is  liable  to  siou ;  and,  as  no  man  can,  as  a  general  rule,  give  to 
another  a  better  title  to  goods  than  he  possesses  him- 
self (d),  a  series  of  persons  may  each  be  guilty  of  succes- 
sive acts  of  conversion  of  the  same  goods,  and  each 
therefore  be  liable  to  an  action  of  trover  by  the  owner. 
X.,  for  example,  takes  the  goods  of  A.,  and  Y.  takes 
them  from  X.  A.  can  sue  either  X.  or  Y.  So  if  X. 
takes  and  sells  the  goods  of  A.  to  Y.,  and  Y.  sells  them 
to  Z.,  A.  may  sue  X.,  Y.,  or  Z.  (e),  "  for  a  man  is  guilty 

(a)  Burrouglics  v.  Baync,  5  H.  &  N.  311,  judgment  oi  Bramwell,  B. 
{h)  Pillot  V.  Wilkinson,  32  L.  J.  201,  Ex ;  2  H.  &  C.  72. 
(c)  Wilbralmm  v.  Snow,  2  "Wins.  Saund.  47  i.     So  an  act,  which  would 
be  conversion  in  a  master  need  not  be  so  in  his  servant,  see  Chapter 
XVI. 

{d)  See,  as  to  this  rule  and.  the  exceptions  to  it,  Benjamin,  Sale,  4 — 16, 
(e)  Cooper  v.  Willomatt,  1  C.  B.  672  j  14  L.  J.  219,  C.  P. 


be  sued. 
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of  a  conversion  who  takes  my  property  from  another  who     oENERAt, 

has  no  authority  to  dispose  of  it,  for  what  is  that  but ' — 

assisting  that  other  in  canymg  his  wrongful  act  into 
effect"  (/).  So,  again,  if  goods  are  bailed  to  one  man 
and  he  wrongfully  sells  them  to  another  (g),  an  action 
lies  not  only  against  the  bailee,  but  also  against  a  bond 
Jide  purchaser  (/?) ;  and  the  owner  can  sue  an  auctioneer  (i), 
or  a  pawnbroker  {j),  who  receives  goods  from  a  person 
who  has  no  title  to  them,  and  sells  them  or  refuses  to 
give  them  up  to  the  owner. 

Indirect  injuries. — Though  most  of  the  wrongs  referred  Indirect 
to  in  this  chapter  have  been  acts,  such  as  trespass, 
the  publication  of  a  libel,  conversion,  &c.,  which  are 
actionable  in  themselves,  a  person  may,  it  should  be 
remarked,  be  injured  in  different  ways,  e.  g.,  as  well  in 
person  as  in  property,  by  acts  such  as  negligence  or 
fraud,  wliich  are  actionable  only  because  of  the  damage 
which  they  cause.  In  considering  whether  a  given  per- 
son can  be  sued,  the  points  to  be  weighed  are,  first, 
whether  the  damage  complained  of  be  not  mere  damage 
without  injury  {k) ;  and,  secondly,  whether  the  defendant 
be  so  connected  with  the  damage,  that  he  may  be  con- 
sidered its  cause. 

A  person  is  the  cause,  not  only  of  his  own  direct  acts  Person 
and  of  the  wi'ongs  immediately  arising  from  them,  but  ^^^^  i°^^ 
also  of  wrongs  which  can  be  considered  to  be  ultimately,  or  goods. 
and  in  the  natural  course  of  things,  the  effect  of  liis  con- 
duct.    A  man,  therefore,  is  the  cause  of  injuries  arising 
from  the  mode  in  which  he  uses  land  or  goods.     Hence, 

(/)  McCgmbie  Y.  Davics,  7  East,  5. 

(g)  See,  as  to  the  question  how  far  a  sale  in  all  cases  determines  a  bail- 
ment, pp.  363 — 366,  ante. 

(h)  Cooper  V.  Willomatt,  1  C.  B.  672  ;  14  L.  J.  219,  C.  P.  ;  Hardman  v. 
Booth,  1  H.  &  C.  803  ;  32  L.  J.  105,  Ex, 

{i)  Orimshaw  v.  A  twell,  8  C.  &  P.  6. 

(j)  Packer  v.  Oillies,  2  Camp.  336.  Compare  Donald  v.  Suckling,  L.  R. 
1  Q.  B.  585. 

(k)  See  pp.  28 — 41,  ante.  Actions  for  fraud  and  actions  for  malicious 
prosecution  afford  good  examples  of  actions  for  indirect  injuries,  and  of  the 
sort  of  questions  to  which  such  actions  give  rise. 
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Nuisance. 


a  person's  liability  for  nuisances  maintained  on  land,  or 
for  damage  inflicted  on  others  by  his  goods. 

Nuisance  on  Land. — Every  person  who  creates  or  con- 
tinues a  nuisance  causes  it,  and  is  therefore  liable  to  be 
sued  by  any  person  specially  injured  thereby  (l). 

The  person  who  creates  a  nuisance  is  hable,  even 
though  the  land  on  which  he  created  it  does  not  belong 
to  him,  and  he  could  not  remove  the  nuisance  without  a 
trespass  (m).  The  defendants,  X.  and  Y.,  erected  a  build- 
ing on  land  which  was  not  their  own,  but  that  of  the  cor- 
poration of  K ,  of  which  they  were  members.     The 

building  was  a  nuisance  to  A.'s  market,  by  excluding  the 
public  from  part  of  the  space  on  which  the  market  was 
lawfully  held.  It  was  decided  that  A.  might  maintain  an 
action  for  the  continuing  nuisance  against  X.  and  Y. 
*'  It  was  argued,"  said  the  Court,  *'  that  the  plaintiff 
might  maintain  an  action  against  the  corporation  who 
received  the  rents  of  the  building,  or  the  tenants  who 
occupy,  as  ajspears  by  the  case  of  Ripon  v.  Bowles  (n), 
but  that  case  shows  that  he  is  not  bound  to  pursue  that 
remedy,  but  may  sue  the  original  wi'ongdoer.  It  was 
also  said  that  the  defendants  could  not  now  remove  the 
nuisance  themselves,  without  being  guilty  of  a  trespass 
to  the  coi-poration,  and  that  it  would  be  hard  to  make 
them  liable.  But  that  is  a  consequence  of  their  own 
original  wrong  :  and  they  cannot  be  permitted  to  excuse 
themselves  from  paying  damages  for  the  injmy  it  causes, 
by  showing  theii-  inability  to  remove  it  without  exposing 
themselves  to  another  action  "  (o). 

A  landlord  is  responsible  for  a  nuisance  of  a  perma- 
nent character  on  the  land  in  occupation  of  a  tenant 
from  year  to  year,  if  after  the  creation  of  the  nuisance,  and 
before  the  damage  caused,  he  might  have  put  an  end  to  the 


(I)  2  Selwyn,  N.  P.,  13th  ed.,  1082—1084  ;    Addison,  Torts,  3rd  ed., 
159,  160;  Poiruddock's  Case,  5  Coke,  101  a. 

(«i)  Thom2Kon  v.  Gibson,  7  M.  &  AV.  456. 
,   (?i)  Cro.  Jac.  373. 

(o)  Tliompson  v.  Gibson,  7  M.  &  W.  45G,  462,  per  Curiam. 
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tenancy  and  did  not,  the  ground  of  this  liability  being  gknerai, 
that  permission  to  the  same  tenant  to  remain  in  j)osses- 
sion,  is  analogous  to  a  re-letting;  and  it  is  no  defence  that 
the  landlord  had  no  knowledge  of  the  existence  of  the 
nuisance  {p).  Nor  does  the  length  of  the  tenancy  seem 
to  make  any  difference  in  the  landlord's  liabihty,  pro- 
Added  he  had  an  opportunity  of  putting  an  end  to  it  after 
the  creation  of  the  nuisance  and  before  the  damage  {q), 
for  the  cases  show  "  that  if  the  wrong  causing  the 
damage  arises  from  the  non-feasance  or  the  misfeasance 
of  the  lessor,  the  party  suffering  the  damage  from  the 
wrong  may  sue  him  "  (r).  The  principle  is,  that  a  party 
suffering  damage  from  a  nuisance  has  the  option  of  suing 
either  the  lessee  or  the  lessor  (s). 

A  person  further  who  sells  his  interest  in  land, 
after  erecting  a  nuisance  on  it,  remains  liable  for  the 
contmuance  of  the  nuisance  and  cannot  relieve  him- 
self from  liability  by  the  sale  {t)  ;  so  also,  the  pur- 
chaser of  land  with  a  nuisance  on  it,  is  liable  for  the 
nuisance  after  a  request  made  to  him  to  remove  it  («). 
"A  landowner  who  creates  a  nuisance  upon  his  land, 
or  purchases  land  with  an  existing  nuisance  upon  it, 
cannot  by  granting  or  conveying  the  land  to  another,  get 
rid  of  the  responsibility,  on  the  ground  that  he  has  no 
longer  any  control  over  the  nuisance.  Before  his  assign- 
ment over,  he  was  liable  for  all  consequential  damages ; 
and  it  is  not  in  his  power  to  discharge  himself  by  grant- 
ing it  over,  more  especially  where  he  grants  it  over, 
reserving  rent,  whereby  he  agrees  with  the  grantee  that 

(p)  Gandy  v.  Juhhcr,  33  L.  J,  151,  Q.  B.  ;  5  B.  &  S.  78,  486. 

(q)  Todd  V.  Flight,  9  C.  B.,  N.  S.,  377  ;  30  L.  J.  21,  C.  P.  ;  2  Selwyn, 
N.  P.,  13th  ed.,  1083. 

(r)  Toddy.  Flight,  30  L.  J.  24,  C.  P.,  per  Curiam. 

(s)  Ibid.  ;  Payne  v.  Rogers,  2  H.  Bl.  350  ;  Rosewell  v.  Prior,  12  Mod. 
396  ;  R.  V.  Pcdley,  1  A.  &  E.  824.  See,  however,  Saxhy  v.  Manchester 
Rail.  Co.,  L.  R.  4  C.  P.  198. 

{t)  Rosewell  V.  Prior,  12  Mod.  396.  Compare  Peiiruddoch's  Case,  5 
Coke,  101  a, 

{u)  Penruddock's  Case,  5  Coke,  101  a ;  Addisou,  Torts,  3rd  ed.,  159. 
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same     {x). 

The  tenant  again,  or  occupier  who  creates  a  nuisance, 
or  suffers  it  to  remain,  is  responsible  for  it  to  the  persons 
injured  thereby  (z). 

The  ground  of  liability  is  in  each  case  the  same,  viz., 
that  the  landlord,  tenant,  or  occupier  is  considered  the 
cause  of  the  nuisance ;  and  even  the  owner  of  land  is 
not  resjionsible  for  a  nuisance  thereon,  not  occasioned 
by  his  acts  or  omissions.  X.,  for  example,  lets  premises 
to  Y.,  which  are  not  in  themselves  a  nuisance,  but  which 
may  be  used  by  the  tenant  so  as  to  become  so,  and  the 
landlord  derives  the  same  benefit  from  them  in  whatever 
way  they  are  used ;  X.  is  not  responsible  for  the  acts  of 
the  tenant  (a).  In  a  case  of  this  sort,  where  the  plaintiff 
was  damaged  by  smoke  from  fires  lighted  by  the  tenant, 
it  was  said  by  the  Court : — "  It  appears  to  us  that  if  a 
landlord  lets  premises,  not  in  themselves  a  nuisance,  but 
which  may  or  may  not  be  used  by  the  tenant  so  as  to 
become  a  nuisance,  and  it  is  entu-ely  at  the  option  of  the 
tenant  so  to  use  them  or  not,  and  the  landlord  receives 
the  same  benefit  whether  the}^  are  so  used  or  not,  the 
landlord  cannot  be  made  responsible  for  the  acts  of  the 
tenant"  (6). 

X.  &  Y.  owned  the  soil  of  a  stream  which  supplied 
water  to  two  print-works.  M.,  whilst  occupier  of  both 
works  erected  a  weir  across  the  stream,  and  thereby 
diverted  the  water  from  one  of  the  works.  A.,  becoming 
lessee  of  the  last-mentioned  work,  and  entitled  to  the 
water  of  the  stream,  removed  the  weir.  M.,  afterwards, 
and  without  any  authority  h'om  the  defendants  and 
against  their  will,  replaced  it.     It  Avas  held,  that  X.  & 


(x)  Rosewell  v.  Prior,  12  Mod.  396,  per  Curiam;  TJwynpsoyi  v.  Gibson, 
7  M.  &  W.  462,  cited,  Addison,  Torts,  3rd  ed.,  159—160. 

(z)  Todd  V.  Flight,  9  C.  B.,  N.  S.,  377  ;  30  L.  J.  21,  C.  P.,  compared 
with  Saxby  v.  Mancliester  Rail.  Co.,  L.  K.  4  C.  P.  198. 

(a)  Richx.  Bastcrjield,  4  C.  B.  783  ;  16  L.  J.  273,  C.  P. 

(6)  Ibid.,  4  C.  B.  800—801,  804,  806,  per  Curiam. 
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Y.,  though  owners  of  the  soil,  were  not  responsible  for     generai, 
the  continuance  of  the  nuisance  (c). 


Damage  from  goods. — A  person  is  the  cause  of,  and  Damage 
therefore  liable  for  injuries  to  others  arising  from  his  goods, 
goods  and  chattels  as  long  as  they  remain  under  his 
control  (d),  but  not  when  they  pass  out  of  his  con- 
trol, unless  he  loses  control  of  them  by  his  fault  (e). 
Where,  therefore,  a  ship  is  sunk,  or  an  anchor  is  washed 
away  by  the  tide,  the  owners  are  not  bound  at  common 
law  independently  of  special  statutory  provisions  to  re- 
move the  wreck  or  anchor,  or  responsible  for  the  damage 
caused  by  them  (/). 

An  owner  is  therefore  liable  for  injiu-ies  done  by  his  ani-  Animals. 
mals ;  for  by  keeping  an  animal,  known  to  be  dangerous, 
he  causes  the  injury,  and  his  liabihty  depends,  not  on 
negligence,  but  on  the  fact  that  he  keeps  or  harbours  an 
animal  known  to  be  dangerous  (g).  Knowledge  is  essen- 
tial (/i)  ;  but  while  knowledge  may  be  assumed  in  the 
case  of  animals  of  a  fierce  nature,  it  must  be  proved  in 
animals  of  a  mild  natm-e,  e.  g.,  a  horse.  Thus,  where 
X.  let  his  horse  stray  into  a  road,  and  A.,  a  child,  was 
kicked  and  injured  by  it ;  it  was  held  that  A.  could  not 
sue  X.  "  The  owner  of  a  horse  is  bound  to  know,  and 
must  be  in  all  cases  taken  to  know,  that  a  horse  is  by 
nature  likely  to  stray  if  not  carefully  confined,  and  to 
walk  into  a  pastm-e  and  consume  the  grass.  For  this, 
therefore,  the  owner  is  held  to  be  liable.     But  if  a  horse 

(c)  Saxhy  v,  Manchester  Rail.  Co.,  L.  R.  4  C.  P.  198,  203,  204.  See 
further  as  to  the  general  liability  of  the  owner  of  laud  for  damage  caused 
to  others  by  the  use  of  it,  Fletcher  v.  Rylands,  L.  R.  1  Ex.  265,  279  ; 
Jones  V.  Festmiog  Rail.  Co.,  L.  E.  3  Q.  B.  736,  judgment  oi  Blackburn,  J. 

{d)  Broion  v.  Mallett,  5  C.  B.  599  ;  17  L.  J.  227,  C.  P.  ;  R.  v.  Watts, 
2  Esp.  675. 

(e)  Hancock  v.  York,  Newcastle,  and  Berwick  Rail.  Co.,  10  C.  B.  348. 
Compare  White  v.  Crisp,  11  Exch.  312  ;  23  L.  J.  317,  Ex. 

(/)  Brmvn  v.  Mallett,  5  C.  B.  599  ;  17  L.  J.  227,  C.  P.  ;  R.  v.  Wafts, 
2  Esp.  675  ;  Bartlett  v.  Baker,  3  H.  &  C.  152  ;  34  L.  J.  8,  Ex.      - 

(g)  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  830  ;  Judge  v.  Cox,  1  Stark,  285; 
May  V.  Burdett,  9  Q.  B.  101  ;  16  L.  J.  64,  Q.   B. 

{h)  Cox,  V.  Burbidge,  13  C.  B.,  N.  S.,  830  ;  32  L.  J.  89,  C.  P. 
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GENERAL  cloes  Rii  act  which  is  not  in  the  ordinary  coui'se  of  the 
nature  of  a  horse  to  do,  and  which  no  owner  would, 
therefore,  without  knowing  his  peculiar  vicious  nature, 
have  any  reason  to  calculate  on  his  doing,  then  he  has 
the  same  protection  as  the  owner  of  a  dog.  It  is  not 
in  the  ordinary  course  of  the  nature  of  a  horse  to  kick  a 
child,  and,  therefore,  the  owner  is  not  liable,  unless  he  is 
proved  to  be  aware  that  the  horse  had  a  tendency  to  acts 
of  that  kind  "(i). 

But  though  where  the  gist  of  the  action  is  the  damage 
caused  by  animals  kept  or  harboured  by  the  defendant, 
it  is  necessary  to  show  the  ferocious  character  of  the 
animal,  and  that  it  was  known  to  the  defendant,  still  an 
owner  is,  as  a  general  rule,  responsible  for  trespasses 
committed  by  his  animals,  e.g.,  horses  or  oxen,  what- 
ever their  character.  In  other  words,  a  tresj)ass  is  an 
act  actionable  in  itself  (/f),  and  the  owner  who  keeps 
animals  which  trespass,  is  looked  upon  as  committing 
the  trespass  himself.  X.'s  horse,  through  the  defect  of 
a  gate  which  X.  was  bound  to  repair,  got  out  of  his 
farm  and  strayed  into  A.'s  field,  and  there  kicked  and 
injured  A.'s  horse  ;  it  was  held,  that  X.  was  liable  for  the 
trespass  by  his  horse,  and  that  it  was  not  necessary  to 
prove  that  the  horse  was  vicious,  and  that  the  plaintiff 
knew  of  it  (Z).  Yet  an  owner,  though  liable  for  every 
trespass  committed  by  his  horses,  oxen,  &c.,  is  pro- 
bably not  liable  for  trespasses  committed  by  animals, 
such  as  dogs  or  cats,  naturally  given  to  wander.  ''  The 
question  was  much  argued "  in  a  particular  case  (m) 
"  whether  the  owner  of  a  dog  is  answerable  in  tresj^ass 
for  every  unauthorised  entry  of  the  animal  into  the 
land  of  another  as  [he]  is  [in]  the  case  of  an  ox,  and 
reasons  were  offered  .  .  .  for  a  distinction  in  this  respect 

(^■)  Coxv.  Burbidge,  32  L.  J.  90,  91,  C.  P.,  judgment  of  Frk,  C.J.  ; 
aud  see  Ibid.,  92,  judgment  o{  Keating,  J. 

{k)  Compare  pp.  52 — 54,  ante. 

(I)  Lee  \.  Riley,  34  L.  J.  212,  C.  P.  ;  18  C.  B.,  N.  S.,  722.;  Cox  v. 
BurUdge,  32  L.  J.  89,  C.  P.  ;  Poiucll  v.  Salisbury,  2  Y.  &  J.  391. 

(m)  Seedv.  Edwards,  17  C.  B.,  N.  S.,  245  ;  34  L.  J.  31,  C.  P. 
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between  oxen  and  dogs  or  cats,  on  account  of,  first,  the  general 
difficulty  or  impossibility  of  keeping  the  latter  under  — —^ — 
restraint ;  and  secondly,  the  sHghtness  of  the  damage 
which  their  wandering  ordinarily  causes ;  thirdly,  the 
common  usage  of  mankind  to  allow  them  a  wider  liberty  ; 
and  lastly,  their  not  being  considered  in  law  as  absolutely 
being  the  chattels  of  the  oivner  so  as  to  be  the  subject  of 
larceny  "  (q).  The  true  reason  for  this  exemption  from 
liability  is,  it  would  seem,  the  last.  The  owner,  not 
bemg  in  a  strict  sense  the  possessor  of  such  animals,  he 
is  not  looked  upon  as  liable  for,  or  as  the  cause  of  their 
acts. 

Exception. — Where  persons  are  protected  from  actions.  Exception. 

Certain  persons  are  in  different  degrees  protected  by  pj-^^^^d 
their  positions  from  an  action  for  tort.  persons. 

Judges. — A  judge  cannot  be  sued  (?■)  for  a   malicious  Judges, 
act,  even  though  done  maliciously  and  corruptly. 

This  exemption  extends  to  the  judge  of  a  county  court, 
and  where  such  a  judge  was  sued  for  slanderous  words 
spoken  by  him  dming  the  trial  of  a  cause,  falsely  and 
maliciously,  and  without  reasonable  and  probable  cause, 
and  not  bond  fide  in  the  discharge  of  his  duty,  it  was 
held  that  no  action  would  lie  (s)  ;  "for  though  the 
question  [arose]  perhaps  for  the  fii'st  time  with  reference 
to  a  county  coiu't  judge,  a  series  of  decisions,  uniformly 
to  the  same  effect,  extending  from  the  time  of  Lord 
Coke  to  the  present  time,  establish  the  general  proposi- 
tion that  no  action  will  lie  against  a  judge  for  any  acts 
done  or  words  spoken  in  his  judicial  capacity  in  a  court 
of  justice.  This  doctrine  has  been  applied,  not  only  to 
the  superior  coui'ts,  but  to  the  court  of  a  coroner,  and  to 

{q)  Beedv.  Edwards,  34  L.  J.  34,  C.  P.,  per  Curiam.  Compare  28  & 
29  Vict.  c.  60,  as  to  injuries  done  to  cattle  by  dogs  ;  under  which  Act 
it  is  not  necessary  to  prove, —  1,  a  previous  mischievous  propensity  in 
the  dog  ;  2,  the  knowledge  thereof  by  the  owner  ;  3,  the  negligence  of  the 
owner. 

(r)  Kem2}  v.  Neville,  10  C.  B.,  N.  S.,  523  ;  31  L.  J.  158,  C.  P.,  esp.  10 
C.  B.,  N.  S.,  549-551. 

(s)  Scotl  V.  Stansfield,  L.  E.  3  Ex.  220, 
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GENERAL  a  court-mai'tial,  which  is  not  a  court  of  record.  It  Is 
^^^^'  essential  in  all  courts  that  the  judges  who  are  appointed 
to  administer  the  law  should  be  permitted  to  administer 
it  under  the  protection  of  the  law  independently  and 
freely,  without  favour  and  without  fear"(i).  There 
does  not  seem  to  be  in  theory  much,  if  any,  distinction 
between  the  protection  extended  to  a  judge  of  the  supe- 
rior courts  and  that  given  to  a  judge  or  judicial  officer 
of  an  inferior  court,  such  as  a  county  court  judge  {u), 
the  chancellor  of  the  Universities  (x),  coroners  (y), 
returning  officers  (z),  magistrates  (a),  &c.  For  though 
no  judge  or  person  acting  judicially  can  be  sued  for  any 
adjudication  according  to  the  best  of  his  judgment  in  a 
matter  within  his  jurisdiction  (b),  even  though  he  act 
mahciously  (c),  any  judge  may  be  sued  for  an  act  not 
done  in  his  judicial  character.  The  only  question  is, 
whether  the  judge  of  a  superior  court  is  liable  to  an 
action  for  judicial  proceedings  beyond  the  scope  of  his 
jm'isdiction  (d). 

The  judge  of  an  inferior  court  is  certainly  liable  to  be 
sued  for  acts  not  within  his  jurisdiction  (e),  provided  that 
he  knew,  or  had  the  means  of  knomng,  that  they  were 
not  so  (/).  "  The  Privy  Council  say  that  trespass  will 
not  lie  for  a  judicial  act  without  jurisdiction  unless  the 
judge  had  the  means  of  knowing  the  defect  of  jurisdic- 


(<)  ScoU  V.  Stansjield,  L.  R.  3  Ex.  222—223,  judgment  of  Kelly,  C.B. 
Compare  Dawkins  v.  Paulef,  L.  E.  5  Q.  B.  94. 

{u)  ScoU  V.  Stansfield,  L.  E.  3  Ex.  220. 

{x)  Kemp  V.  Neville,  10  C.  B.,  N.  S.,  523  ;  31  L.  J.  158,  C.  P. 

(y)  Garnelt  v.  Ferrand,  6  B.  &  C.  615. 

(s)  Tozer  v.  Child,  7  E.  &  B.  377  ;  27  L.  J.  151,  Q.  B.  (Ex.  Ch.) 

(a)  Calder  v.  Halkctt,  3  Moo.  V.  C.  28  ;  Gelen  v.  Hall,  2  H.  &  N.  379  ; 
27  L.  J.  78,  M.  C. 

(&)  Kempy.  Neville,  10  C.  B,,  K  S.,  523  ;  31  L.  J.  158,  C.  P. 

(c)  Scott  V.  Stansfield,  L.  E.  3  Ex.  220. 

{d)  Taafe  v.  Downs,  3  Moo.  P.  C.  36  n.,  where  a  distinction  is  drawn 
between  the  judges  of  superior  and  inferior  courts. 

(e)  Houldcn  v.  Smith,  14  Q.  B.  841  ;  Pease  v.  Cliaytor,  32  L.  J.  121, 
M.  C.  ;  3  B.  &  S.  620. 

(/)  See  note  (/),  next  page. 
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tion,  and  it  lies  on  the  plaintiff  in  every  case  to  prove     general 

that  fact  (/).     In   Houlden  v.    Smith,  the  judge  of  the  '— 

comity  coui-t  was  held  liable  in  trespass,  because  he  was 
within  the  exception  thus  laid  down,  and  had  the  means 
of  knowing  that  he  had  no  jurisdiction  "  ((/).  Though 
the  decision  of  a  judicial  officer  upon  a  matter  of  fact 
within  his  jm'isdiction  cannot  be  put  in  issue  in  an 
action  against  him  (/?),  yet  he  cannot  give  himself  juris- 
diction by  a  decision  with  regard  to  the  facts  on  which 
the  jurisdiction  depends  (i). 

Magistrates,   constables,   &c. — Magistrates,    constables,  Magis- 
&c.,  are  to  a  great  extent  protected. 

A  magistrate,  for  example,  cannot  be  sued  for  any- 
thing done  witliin  his  jurisdiction,  miless  it  be  alleged 
that  the  act  was  done  without  reasonable  and  probable 
cause  ik).  And  though  an  action  can  be  brought  for  acts 
done  without  or  in  excess  of  jurisdiction  without  alleging 
malice  or  want  of  reasonable  or  probable  cause,  yet  in 
this  case,  too,  no  action  can  be  brought  until  the  convic- 
tion or  order  has  been  quashed  ij),  and  further,  where  a 
magistrate  is  sued  in  respect  of  anything  done  in  execu- 
tion of  his  office,  he  has  special  privileges  with  respect  to 
the  time  within  which  the  action  must  be  brought,  notice 
of  action,  venue,  &c. 

Constables  and  police  officers  are  also  to  some  extent 
protected  persons,  since,  for  example,  a  constable,  head- 
borough,  or  other  officer,  or  any  person  acting  by  his     . 
order  or  in  his  aid,  is  protected  when  acting  in  obedience 
to  a  warrant.     He  cannot  be  sued  without  demand  of  a 

(/ )  See  Caldcr  v.  Halkett,  3  Moo.  P.  C.  28  ;  and  contrast  Houlden  v. 
Smith,  14  Q.  B.  841.  It  is  not  absolutely  decided  on  which  side  lies  the 
burden  of  proving  that  a  judicial  officer  has  acted  without  jurisdiction. 
Compare  Garrett  v.  Morley,  1  Q.  B.  18,  with  CaJder  v.  Halkett,  3  Moo. 
P.  C.  28. 

{g)  Kemp  V.  Neville,  10  C.  B.,  N.  S.,  551,  per  Curiam. 

(h)  Ibid.,  10  C.  B.,  N.  S.,  523  ;  31  L.  J.  158,  C,  P.  ;  Mould  v.  Williams, 
5  Q.  B.  469. 

{i)  Mould  V.  Williams,  5  Q.  B.  469. 

{k)  11  &  12  Vict.  c.  44,  s.  1. 

[l)  Ibid.,  s.  2. 
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copy  and  perusal  of  the  warrant,  nor  can  he  he  sued 
when  once  such  demand  has  been  compUed  with  {n). 

Persons  are  also  often  to  some  extent  protected,  either 
because  they  belong  to  particular  classes  or  have  done 
the  acts  complained  of  whilst  acting  under  or  in  pur- 
suance of  particular  statutes.  Such  persons  may,  in- 
deed, be  sued,  but  they  are  entitled  to  privileges,  of 
which  the  most  ordinary  are  a  month's  notice  of  action, 
freedom  from  liabiHty  to  be  sued  after  the  lapse  of  a 
short  time  from  the  date  of  the  act  complained  of,  the 
right  to  defend  themselves  by  tendering  compensation, 
and  so  forth.  Thus,  for  example,  the  Metropolitan 
Board  of  Works  are  entitled  to  one  month's  notice  of 
action  against  them ;  so  are  persons  acting  in  pur- 
suance of,  e.  g.,  the  Coining  Act  (o),  the  Hackney  Coach 
Act  {p),  the  Juvenile  Offenders  Act  (g),  the  Larceny 
Act  (?'),  the  Contagious  Diseases  (Animals)  Act  (s),  and 
many  other  statutes  which  it  is  not  within  the  scope  of 
the  present  work  to  enumerate  ;  and  when  the  wrong 
done  by  the  defendant  is  an  act  done  or  intended  to  be 
done  under  or  by  virtue  of  the  powers  of  any  statute,  the 
wrongdoer  is  often  at  least  so  far  protected  as  to  be 
entitled  to  notice  of  action  and  other  like  privileges. 


Rule  98.        RuLE  98. — One,   01  any,   or  all  of  several  joint 
Any  of        wrongdoers  ni^y  be  sued. 

several 
wrong- 
doers may         Every  person  who  joins  in  committing  a  tort  is  sepa- 

rately  liable  for  it,  and  cannot  escape  liability  by  showing 

{n)  24  Geo.  II.  c.  44,  s.  6;  Atkins  v.  Kilhy,  11  A.  &  E.  777  ;  Clark 
V.  Woods,  2  Exch.  395  ;  17  L.  J.  189,  M.  C.  See  as  to  officers  of  county 
courts,  19  &  20  Vict.  c.  108,  s.  60. 

(o)  24  &  25  Vict.  c.  99,  s.  33. 

{p)  1  &  2  Will.  IV.  c.  22,  s.  73. 

(2)  10  &  11  Vict.  c.  82,  s.  17. 

\r)  24  &  25  Vict.  c.  96,  s.  113. 

(s)  30  &  31  Vict.  c.  155,  s.  57. 
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that  another  person  is  liable  also,  nor  can  one  of  sevei-al     general 

wrongdoers  compel  the  plaintiff  to  sue  him  together  with  ^ 

the  persons  with  whom  he  has  joined  in  committing  the 
wrong.  X.,  Y.,  and  Z.,  for  example,  join  in  assaulting 
A. ;  A,  may  sue  either  aU  of  them,  or  any  two  of  them, 
e.g.,  X.  and  Y.,  or  anj'  one  of  them,  e.g.,  X. 

If,  further,  A.  sues  X.  alone,  X.  cannot  take  any  steps 
to  compel  him  to  make  Y.  or  Z.  co-defendants  ;  and  X., 
if  found  guilty,  will  have  to  pay  compensation,  not  for  a 
third,  but  for  the  whole,  of  the  damage  done  to  A.  ;  and 
when  X.  has  paid  the  whole  of  the  damages,  he  cannot 
compel  Y.  and  Z.  to  repay  him  any  part  of  what  he 
has  been  compelled  to  pay ;  for  it  is  a  maxim  of  law 
that  there  is  no  right  of  contribution  between  wrong- 
doers (^). 

There  does  not  exist,  in  short,  any  joint  liability  for  a 
wrong  in  the  sense  in  which  there  exists  a  joint  UabiHty 
for  a  breach  of  contract,  and  the  position  of  joint  wrong- 
doers is  most  clearly  seen  by  a  comparison  with  that  of 
co-contractors.  Suppose  that  X.,  Y.,  and  Z.  are  co-con- 
tractors, and  break  their  contract  with  A. ;  A.  is,  pro- 
perly speaking,  bound  to  sue  them  jointly.  He  may, 
indeed,  sue,  e.  g.,  X.  alone,  but  X.  can  in  general  («) 
compel  liim  to  make  Y.  and  Z.  co-defendants.  If,  how- 
ever, X.  cannot  do  this,  he  has  to  pay  the  whole  of  the 
damages  for  the  breach  of  contract,  but  he  has  a  right 
to  sue  each  of  his  co-contractors  for  a  tliird  of  the 
amount  which  he  has  been  compelled  to  pay. 

Tort  must  he  joint. — Where  an  action  is  brought  Joint  torts. 
against  several  co-defendants,  it  is  essential  that  the 
wrong  complained  of  be  joint.  If,  for  example,  A.  sues 
X.,  Y.,  and  Z.  in  trover,  he  must  prove  a  joint  act  of 
conversion  against  aU  of  them,  and  if  he  proves  separate 
acts  of  conversion,  he  must  take  a  verdict  against  those 
defendants  alone  who  were  parties,  and  the  other  defen- 


{t)  Mcr ry weather  V.  Nixan,  2  Smith,  L,  C,  6th  ed.,  481. 
(lo)  See  pp.  331—333,  ante. 
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dants  must  be  found  not  guilty  ( y).  Where,  therefore, 
trover  lies  against  a  succession  of  wrongdoers,  as  where 
X.  takes  A.'s  goods  and  sells  them  to  Y.,  who  resells 
them  to  Z.,  who  refuses  to  give  them  up  to  A.,  the  suc- 
cessive wrongdoers  cannot  be  sued  together,  because 
they  are  each  guilty  of  a  different  act  of  conversion, 
i.  e.,  of  a  different  tort  {z).  Therefore,  when  baiikruj)ts 
and  their  assignees  were  joined  as  defendants  in  an 
action  of  trover,  and  a  verdict  passed  against  all  the 
defendants  upon  evidence  that  the  bankrupts,  before 
their  bankruptcy,  had  converted  the  goods  of  the  plain- 
tiff by  pledging  them  mthout  authority,  and  that  the 
assignees,  after  the  banlaaiptcy,  had  refused  to  deliver 
them  up  on  demand,  the  Court  held  that  the  conversions 
were  separate,  and  granted  a  new  trial  for  want  of 
evidence  of  a  joint  conversion  (a). 

1.  miat  ivrongs  can  he  joint. — The  great  majority  of 
wrongs  can  be  committed  by  two  or  more  persons  jointly, 
and  further,  all  persons  who  aid,  counsel,  direct,  or  join 
in  a  tresj)ass  can  be  sued  together  (6).  Hence,  everyone 
who  takes  part  in  a  trespass,  e.  g.,  X.,  at  whose  command 
Y.  trespasses  on  A.'s  land,  and  Z.,  who  joins  with  Y.  in 
trespassing,  can  all  be  sued  as  joint  wrongdoers.  And 
in  substance  the  same  principle  applies,  it  is  conceived, 
to  torts  which  do  not  come  under  the  head  of  trespass. 
If,  for  example,  Y.,  at  the  command  of  X.,  converts  the 
goods  of  A.,  both  X.  and  Y.  are  guilty  of  conversion,  and 
can  be  sued  as  for  a  joint  act  of  conversion  (e). 

The  application  of  the  principle  that  all  persons  who 
take  part  in  a  trespass  are  jointly  liable,  may  be  illus- 
trated by  examining  who  are  the  persons  liable  to  be 
sued,  for  a  special  kind  of  trespass  ;  viz, — 


{y)    Cory  ton  v.  Litliehjc,  2  Wms,  Sauud.  117  c,  note  {g)  ;  Wilhralmm  v. 
Snow,  Ibid.,  47  m,  note  (()• 

{z)  Wilbraham  v.  Siu>w,  2  Wms.  Saund.  47  u,  note  (i). 

(a)  See  Nicoll  v.  Glennie,  1  M.  &  S.  588. 

{h)  Pcti-ie  V.  Lament,  1  Car.  &  M.  96. 

(c)  Wilbrahamy.  Snoiu,  2  Wins.  Saimd.  47a:. 
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Trespass  under  colour  of  legal  jJroceedings,  or  false  im-     general 

prisonment  {d) . — Every  person   who   interferes  with   the   '■— 

liberty  or  property  of  another  is  prima  facie  a  trespasser,  ^^^gQ^."^" 
and  is  liable  to  an  action  unless  he  can  show  legal  jus-  ment. 
tification  for  his  act.  When,  therefore,  a  trespass  is 
committed  under  coloiu'  of  legal  proceedings,  e.  g.,  when 
A.  is  wrongfully  arrested  on  a  writ  of  ca.  sa.,  or  his 
goods  are  wrongfully  taken  in  execution,  some  one  or 
more,  and  it  may  be,  all  of  the  following  persons  must 
be  guilty  of  a  trespass,  viz.,  the  plaintiff  in  the  original 
action,  his  attonie}^  (who  sued  out  the  writ),  the  sheriff, 
and  the  sheriff's  officers.  Some  of  these  persons  must 
be  liable,  otherwise  there  can  have  been  no  error,  and 
no  trespass  has  been  committed,  and  if  none  of  them 
have  any  justification,  they  may  all  be  sued  together. 
But  though  some  of  these  persons  must  be  liable,  they 
are  not  generally  all  liable,  for  some  of  them  are,  in 
most  cases,  legally  justified  in  the  acts  they  have  com- 
mitted. "Which  are  liable  and  which  are  not,  depends 
upon  the  stage  of  the  proceedings  at  which  the  error 
in  the  process  arises. 

Error  in  foundation  of  process. — The  proceedings  may  Error  in 

,  ,..,.  ,  ...  ,  foundation 

be  erroneous  ab  initio,  as  where  a  writ  is  issued  on  a  of  process. 

judgment   more  than  a  year  old  without  a  sci.  fa.  {e). 

The  writ  in  this  case  ought  not  to  have  been  issued  at 

all.      The  attorney,  therefore,  who  sued   out  the  writ, 

and  the    plaintiff  in  the   origmal  action  who   employed 

him,  are  both  liable  as  trespassers  {/). 

The  attorney  is  liable  as  bemg  the  person  who  issues 

{d )  This  tort  requires  special  notice,  from  the  fact  that  a  large  nnmlier 
of  persons  are  often,  lyrimd  facie,  liable  to  an  action  for  it,  and  it  requires 
some  care  to  perceive  which  of  them  can  be  sued  with  success.  This 
trespass  need  not  necessarily  amount  to  false  imprisonment,  for  it  may  be 
simply  a  trespass  to  the  plaintiff's  goods,  e.  g.,  where  they  are  wrongfully 
taken  in  execTition. 

(e)  Riddell  v.  Pakcman,  2  C.  M.  &  R.  33 ;  Blanchcnay  v.  Burt,  4  Q.  B. 
707. 

(/)  Brookes  V.  IlodgUnson,  4  H.  &  N.  712  ;  29  L.  J.  93,  Ex.  ;  Codring- 
iu-,i  V.  Lloyd,  8  A.  &  E.  449  ;  Barker  v.  Bra/mm,  3  "Wils.  396. 
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the  writ,  the  pLiintiff  as  being  the  attorney's  employer, 
"  since  it  has  always  been  held  that  a  man  is  liable  for 
the  acts  of  his  attorney  in  the  conduct  of  a  suit  at  law 
brought  under  his  authority.  He  gives  to  the  attorney 
the  right  to  represent  him,  and  for  whatever  the  attorney 
does  he  is  responsible."  If  the  Avi'it  is  only  voidable,  as 
where  it  is  issued  on  an  execution  more  than  a  year  old 
without  a  sci.  fa.,  the  plaintiff  and  his  attorney  cannot 
be  sued  until  the  writ  is  set  aside  {g).  But  if  it  is  void 
they  can  be  sued  before  it  is  set  aside  (h). 

The  sheriff  and  his  officers  cannot  be  sued.  The 
reason  of  this  is  that  all  the  sheriff  and  liis  officers 
need  do  is  to  look  to  the  writ,  which  is  the  order  of 
the  Court  to  them,  and  see  Avhether  it  justifies  their 
proceedings.  If  it  does,  the  writ  itself  can  be  pleaded 
in  defence  of  their-  acts  under  it  (i).  It  will  not,  how- 
ever, justify  the  sheriff,  if  the  Court  which  issues  it  has 
no  jurisdiction  (k). 

Process  irregular  inform. — The  plaintiffs  in  the  original 
action  may  have  a  right  to  issue  a  writ;  but  the  writ 
issued  may  be  irregidar  because  of  a  defect  in  its  form. 

The  attorney  and  his  client  are  liable.  The  sheriff 
and  his  officer  are  j)rimd  facie  not  liable  (Z).  But  if  the 
m-egularity  is  enough  to  make  the  writ  void,  the  client, 
attorney,  and  sheriff  are  all  liable  {m),  but  the  officer  is 
certainly  not  liable  unless  the  writ  is  bad  on  its  face. 

Error  in  execution. — The  writ  may  be  rightly  issued 
and  be  regular  in  form,  and  yet  a  mistake  may  be  made 

{(j)  Collett\.  Foster,  2  H.  &  N.  356;  26  L.  J.  412,  Ex.  ;  Esp.  414, 
judgment  of  PoZZocZ;,  C.B. 

(/i)  Blanchenay  v.  Burt,  4  Q.  B.  707. 

(i)  Barker  v.  Braliam,  3  Wils.  376  ;  Countess  of  Rutland' s  Case,  6  Coke, 
54  a. 

(Ic)  Case  of  the  MarshaJsca,  10  Coke,  69.  The  sheriff  is  bound  to  know 
whether  the  Court  has  jurisdiction  or  not ;  but  his  officers  may  apparently 
justify  under  any  writ  not  bad  on  its  face.  Carratt  v.  Morley,  1  Q.  B.  18  ; 
Andrews  v.  Man-is,  Ibid.,  3.     Couf.  Morse  v.  James,  1  Willes,  122. 

(I)  Parsons  v.  LJoijd,  2  W.  Bl.  845. 

(»i)  A'lidreics  v.  Marris,  1  Q.  B.  3 ;  Parsons  v.  Lloyd,  2  "W.  Bl. 
845. 
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ill  executing  it.     The  sheriff  and  his  officers  are  in  this     general 

case  liable.     "  There  is  no  doubt  that  the  sheriff  is  liable    '^— 

for  all  acts  done  and  neglects  of  duty  by  the  bailiff  in  the 
execution  of  a  writ,  on  the  ground  that  if  the  sheriff 
thinks  fit  to  commit  the  execution  of  a  writ,  which  he  is 
boimd  to  execute,  to  another,  he  is  responsible  if  that 
person  does  not  execute  it  properly,  and  is  in  the  same 
condition  as  if  he  had  executed  it  himself  (ji) ;  the  case 
of  a  sheriff  differing  in  this  respect  from  the  liability  of 
an  ordinar}'  principal  for  the  acts  of  an  agent  who  does 
not  pursue  the  authority  committed  to  him.  Therefore, 
if  a  sheriff's  officer  arrests  a  wrong  person,  or  arrests 
the  right  person  after  the  return  day,  or  takes  a  wrong 
person's  goods  under  aji.fa.,  or  even  if  he  arrests  under 
a  writ  of,/?,  fa.,  or  is  guilty  of  extortion  in  insisting  on 
being  paid  a  sum  of  money  as  the  price  of  liberation 
from  imprisonment  under  a  ca.  sa.,  the  sheriff  is  liable. 
Though  none  of  these  acts  are  done  in  purmance  of  the 
authority  of  the  writ,  yet  they  are  done  in  the  execution, 
or,  as  it  is  said,  under  colour  of  it,  and  the  sheriff  is 
exactly  in  the  same  position  as  if  he  had  done  these  acts 
himself"  (o). 

The  sheriff  is  not  hable  for  MTongful  acts  of  his  officers 
which  are  not  done  under  colour-  of  the  writ,  e.g.,  for  an 
act  of  extortion  committed  by  a  person  who  is  not  the 
person  to  whom  the  writ  is  addressed  (|)).  The  plaintiff 
and  his  attorney  are  not  liable  unless  they  interfere  in 
the  execution  of  the  writ,  in  which  case  they  are  {q). 

(n)  Parrolt  v.  Mumford,  2  Esp.  585.  Expressions  are  used  in  Woods  v. 
Fiimis,  which  imply  that  the  liability  of  a  sheriff  extends  beyond  that  of 
any  other  employer.  The  difference,  however,  between  the  position  of  a 
sheriff  and  that  of  an  ordinary  master,  seems  to  be  slight. 

(o)  Woods  V.  Finms,  7  Exch.  371,  per  Curiam.  See  Smart  v.  Ilidton,  8 
A.  &  E.  568  ;  Gregory  v.  Cotterell,  5  E.  &  B.  571  ;  25  L.  J.  33,  Q.  B. 
(Ex.  Ch.)  ;  Raphael  V.  Goodman,  8  A.  &  E.  565. 

{p)  Slack  V.  Brander,  1  Esp.  42  ;  George  v.  Perring,  4  Esp.  63. 

(q)  Meredith  v.  Flaxman,  5  C.  &  P.  99.  Conf.  Cronshaw  v.  Chapman, 
7  H.  &  K  911  ;  31  L.  J.  277,  Ex.  ;  Collins  v.  Evans,  5  Q.  B.  820  ;  13 
L.  J.  180,  Q.  B  ;  Childers  v.  Woolcr,  29  L.  J.  129,  Q.  B.  ;  mimithrysw. 
Pratt,  5   Bligh,  N.   S.,  154  ;  Davies  v.   Jenkins,  11   M.   &  W.    745;    12 
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What  torts  cannot  he  joint. — Some  few  torts,  such  as 
slander  (and  perhaps  seduction),  cannot  be  the  act  of 
more  than  one  person.  For  "  one  action  will  not  lie 
against  several  persons  for  speaking  the  same  words,  as 
where  a  man  brought  an  action  against  two  for  saying 
'  thou  hast  stolen  plate  .  .  .  and  we  do  arrest  thee  of 
that  felony,'  and,  there  being  a  verdict  for  the  defendant, 
it  was  moved  in  arrest  of  judgment,  that  the  action  does 
not  He  against  two  jomtly,  because  the  words  of  the  one 
are  not  the  words  of  the  other ;  but  there  ought  to  have 
been  several  actions,  in  like  manner  as  two  persons  can- 
not bring  a  joint  action  for  words  ;  and  so  it  was  resolved 
by  the  court,  for  these  several  causes  can  no  more  pro- 
duce a  joint  action  than  their  words  and  tongues  may  be 
said  to  be  one  "  (r). 

Judgment  recovered. — A  judgment  recovered  against 
one  of  several  wrongdoers,  is  (even  without  execution  or 
satisfaction)  a  bar  to  an  action  against  the  others  for  the 
same  cause  of  action.  If  X.,  Y.,  and  Z.,  are  joint  wrong- 
doers, a  judgment  against  X.  for  the  joint  wrong  is  a  bar 
to  an  action  agamst  Y.  or  Z.  (s). 

But,  as  a  general  rule,  a  judgment  against  one  person 
for  one  cause  of  action  cannot  be  a  defence  to  an  action 
against  another  person  for  another  cause  of  action.  But 
to  this  principle  there  is  an  exception  in  the  case  of 
actions  for  conversion,  or  for  trespass  to  goods.  It  has 
been  alread}^  pomted  out  that  if  X.  converts  the  goods  of 
A.  and  sells  them  to  Y.,  who  refuses  to  give  them  up  to 
A,,  X.  and  Y.  are  each  Hable  to  be  sued  by  A.  It  is 
clear,  also,  that  there  is  in  this  case  a  separate  cause  of 
action  against  each,  yet  the  recovery  of  a  judgment  by 
A.   against  X.,   if  followed  by  satisfaction,  is  a    bar   to 


L.  J.  386,  Ex. ;  Bowles  v.  Senior,  8  Q.  B.  677  ;  15  L.  J.  231,  Q.  B.  ;  Green 
V.  Elgee,  5  Q.  B.  99  ;  14  L.  J.  162,  Q.  B.  The  sheriff  is  not  liable  for 
arrest  of  privileged  persons,  Countess  of  Eutland's  Case,  6  Coke,  54  a ; 
Philips  V.  Naylor,  3  H.  &  N.  14  ;  27  L.  J.  222,  223,  Ex.  ;  4  H.  &  N. 
565  ;  28  L.  J.  225,  Ex.  (Ex.  Ch.). 

(r)  Corytony.  Litliebye,  2  VVms.  Saimd.  117  c. 

(s)  King  v.  Eoarc,  13  M.  &  W.  494  ;  14  L.  J.  29,  Ex. 


FOR   TORT.  437 

ail  action  against  Y.  (f).  The  reason  of  this  peculiarity  general 
ajij^ears  to  be  that  the  damage  to  A.  is  the  loss  of  the  -  "^^'^'^-  . 
chattel;  and  though  the  conversion  by  X.  is  different 
from  the  conversion  by  Y.,  compensation  by  the  one 
satisfies  the  claim  of  the  plaintiff,  and  is  therefore  a 
defence  in  an  action  against  the  other.  Hence,  the  mere 
judgment  is  no  defence  unless  accompanied  by  satisfac- 
tion. When,  therefore,  the  plaintiff  has  obtained  a 
merely  interlocutory  judgment  against  the  defendant,  he 
may  drop  the  action  and  proceed  against  the  other  (»)  ; 
and  where  the  damage  is  not  estimated  on  the  footing  of 
the  fall  value  of  the  goods,  this  fact  is,  it  seems,  an 
answer  to  a  plea  of  judgment  recovered  against  one 
defendant  in  an  action  brought  agamst  the  other  (x).  A 
more  technical  ground,  sometimes  given  for  the  effect  of 
judgment  and  satisfaction,  is  that  "  by  recovery  in  tres- 
pass for  taking,  or  trover  for  converting,  personal  chat- 
tels, followed  by  satisfaction,  the  property-  is  altered,  and 
rests  in  the  defendant;  for  solutio  pretii  empfionls  loco 
hahetur  "  (?/). 

Torts  founded  on  contract  {z). — As  a  plaintiff  can  be  Torts 
compelled  by  a  plea  in  abatement  to  sue  all  of  several 
co-contractors,  but  may,  at  his  option,  sue  aii}^  one  or  tract 
more  of  several  joint  wrongdoers;  the  question  aiises, 
whether  when  an  action  is  brought  for  a  tort  founded  on 
contract,  a  plaintiff  can  or  cannot  be  compelled  to  join 
all  the  persons  who  are  parties  to  the  contract ;  or,  in 
other  words,  whether  he  can  avoid  a  plea  in  abatement, 
b}'  treating  a  breach  of  contract  as  a  tort. 

The  answer  to  this  inquiry  is,  that  what  must  be  looked 
to  is  the  real  natm-e  and  not  the  form  of  the  action, 
"  therefore  if  an  action  be  brought  against  one  only  of 


{t)  Cooixr  V.  Sliqiherd,  3  C.  B.  266  ;  15  L.  J.  237,  C.  P. 
(u)  Marstoii  v.  Phillips,  12  W.  R.  8. 
{x)  Wilhraham  v.  Snow,  2  "Wms.  Saund.  47  d  c,  note  (z). 
(y)  Ibid.  47  c  c ;  Bird  v.  Randall,  3  Burr.  1345  ;  Buckland  v.  Johnson, 
15  C.  B.  145;  23  L.  J.  204,  C.  P. 

(s)  See  pp.  16 — 22,  ante,  and  pp.  370,  380,  ante. 
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several  persons,  upon  matter  founded  in  contract,  though 
the  form  of  the  action  be  case  for  malfeasance  or  non- 
feasance, and  the  plea  not  guilty  [l.  e.,  though  the  action 
be  in  form  an  action  for  tort],  the  defendant  [may]  plead 
it  in  abatement  (a)  .  .  .  and  from  all  the  cases,  and  espe- 
cially from  Brcthcrton  v.  Wood  (b),  the  prmciple  appears 
to  be  this,  that  where  the  action  is  maintamable  for  the 
tort  simply  without  reference  to  any  contract  made  be- 
tween the  parties,  no  advantage  can  be  taken  of  the  omis- 
sion of  some  defendants,  or  of  the  joinder  of  too  man3'(c) ; 
as,  for  instance,  in  actions  against  cai'riers  which  are 
grounded  on  the  custom  of  the  realm.  But  where  the 
action  is  not  maintainable  without  referring  to  a  contract 
between  the  parties,  and  la}dng  a  previous  ground  for  it 
by  showing  such  contract,  there,  although  the  plaintiff 
shapes  his  case  in  tort,  yet  he  shall  be  Hable  to  a  plea  in 
abatement  if  he  omit  any  defendant,  or  to  a  nonsuit  if  he 
join  too  many,  for  he  shall  not,  by  adopting  a  particular 
form  of  action,  alter  the  situation  of  the  defendant"  (d). 

It  is,  however,  as  already  pointed  out  (e),  sometimes 
difficult  to  determine  whether  a  given  action  is,  in  sub- 
stance, an  action  ex  contractu,  or  an  action  ex  delicto. 


Exception.        Exception. — Persons  sued  as  joint  owners  of  land. 


Persons 
sued  as 
joint 
owners  of 
land. 


There  is  a  distinction  between  ordinary  actions  for  tort, 
and  those  which  are  brought  against  persons  in  respect 
of  their  common  interest  in  land;  for  if  one  only  of 
several  joint  tenants  or  tenants  in  common  is  sued  for 
an  injmy  arising  from  the  state  of  their  land,  the  non- 
joinder of  the  other  co-tenants  may  be  pleaded  in  abate- 


(«)  Powell  V.  Lay  ton,  IB.  &  P.,  N.  R.,  365  ;  Max  v.  Roherts,  Ibid, 
454  ;  Weall  v.  King,  12  East,  452  ;  Lush,  Practice,  3rd  ed.,  212  ;  Bullen, 
Pleadings,  3rd  ed.,  708;  Cahcll  v.  TaugJmn,  1  Wms.  Saund.  291  e, 
291  f. 

(b)  8  B.  &  B.  54. 

(c)  Chapter  XXXIV. 

(d)  Cabell  V.  Vaughan,  1  Wms.  Saund.  291/. 

(e)  See  p.  37fi,  ante. 
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ment,   and  this  rule  applies  to  partners  as  well  as  to     generai, 
persons  who  are  not  partners  (/).  — ules^ 


by  death. 


Rule  99.— The  liability  to  be  sued  for  a   tort    i^^_i;^99- 
cannot  be  transferred  or  assimed.  Liability  to 

^  be  sued  for 

tort  not 

Tliis  is  a  mere  application  of  the  general  princijile  (g),  assignable. 
that  the  liability  to  be  sued  cannot  be  transferred. 

Exception. — ^Assignment  by  death.  Exception. 

The  one  real  exception  to  this  rule  is,  that  the  liabilit}"  Assignment 
to  be  sued  for  some  torts  is  assigned  by  death,  i.  e.,  the 
personal  representatives  of  the  wrongdoer  can  in  some 
cases  be  sued  for  wrongs  committed  by  him  (It). 

An  apparent  rather  than  a  real  exception  arises  in  the 
case  of  marriage.  A  woman  remains  after  as  before 
marriage  liable  for  the  torts  committed  b}'  her,  but  since 
she  cannot  during  coverture  be  sued  alone,  her  husband 
must  be  jomed  as  defendant  in  actions  for  wrongs  done 
by  her  (i). 


Rule  100. — Each  wrongdoer's  separate  Hability  to  ^^^^  i<^o. 
be  sued  for  a  tort  passes  on  his  death  (if  it  survives  Wrong 

.  .    .         doer's 

at  all)  to  his  personal  representatives.     The  joint  separate 

.  .  ,  ^  liability 

liability  of  several  wrongdoers  passes  on  the  death  passes 

,  to  his 

of  each  to  the  survivors.  represen- 

tatives. 

X.,  Y.,  and  Z.,  commit  a  joint  tort  against  A.,  e.  g., 
convert  his  goods.  X.  and  Y.,  and  Z.,  are  each  hable  to 
be  sued  separately.     This  separate  liability  passes  on  the 

(/)  See  1  Lindley,  Partnership,  2nd  ed.,  489  ;  1  Wnis.  Saund.  291 
f&g;  Mitchell  v.  Tarhutt,  5  T.  K.  649. 

(y)  Rule  9. 

(h)  Chapter  XXXIL 

(i)  Eule  107.  The  liability  for  torts  is  iu  no  case  transferred  by 
bankruptcy. 
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UENERAL     death  of  Z.  (supposing  it  to  survive  him  at  all  (k)  )  to  M. 

RULES.  _    ,  , 

his  rej)resentative. 

X.,  Y.,  and  Z.,  are  further  liable  to  be  sued  jointly. 
This  jomt  liabiUty  survives  on  the  death  of  Z.  against  X. 
and  Y.,  but  it  does  not  pass  to  M.,  Z.'s  representative. 
In  other  words,  after  Z.'s  death,  A.  may  sue  either  X. 
or  Y.,  or  X.  and  Y.,  or  M. ;  but  he  can  in  no  case  sue 
X.  and  Y.,  and  M. 

Joint  wrongdoers  are,  in  fact,  in  the  same  position  as 
persons  who  have  broken  both  a  joint  and  several  con- 
tract. The  common  liability  on  the  joint  contract  passes 
on  the  death  of  one  contractor  to  the  sm-viving  con- 
tractors. The  separate  liability  of  each  on  his  separate 
contract  -passes  on  the  death  of  each  to  his  repre- 
sentatives. 

(k)  Chapter  XXXII, 


CHAPTER  XXVI. 


PRINCIPAL  AND   AGENT.  principal 

AND 


Rule  101. 


Rule  101. — A  principal  is  liable  to  be  sued  for 
the  torts  of  an  agent  either  committed  by  the  com- 
mand of  the  principal,  or  subsequently  assented  to  lilEor 

.  p     -,   ,        1  .  torts  com- 

or  ratmed  by  nim.  mitted  by 


If  A.,  by  the  command  of  P.,  commits  a  tort  against 
T.,  e.g.,  converts  his  goods  {a),  P.  is  liable  to  be  sued 
as  well  as  A.  P.  is  liable,  strictly  speaking,  not  as  prin- 
cipal or  master,  but  as  a  joint  wi'ongdoer  (&). 

P.  can,  therefore,  be  sued  directly  for  the  tort,  and 
if  the  wrong  itself  is  one  for  which  trespass  lies,  e.g.,  an 
assault,  or  an  arrest,  can  be  sued  as  a  trespasser.  His 
liability  does  not  depend  upon  the  existence  of  the  rela- 
tion of  master  and  servant  (c),  and  therefore  may  arise 
where  this  relation  does  not  exist.  P.  was  dri^dng  in  a 
hired  carriage,  and  ordered  the  postilion  to  drive  in  a 
reckless  manner.  He  was  held  responsible  for  an  injury 
caused  by  such  driving,  though  the  owner  of  the  carriage 
was  the  postilion's  master,  and  would  be,  as  a  general 
rule,  the  person  liable  for  toi-ts  committed  by  him  while 
driving  {d).  "  The  cases  in  which  it  has  been  decided  that 
an  action  will  not  He  against  the  hirer  of  a  carriage  and 

(a)  Throughout  this  chapter  P.  stands  for  the  principal,  or  employer  ; 
A.  the  agent,  or  servant,  employed  ;  T.,  the  third  party,  injured.  See 
p.  130,  note  («),  ante. 

(6)  story,  Agency,  s.  455  ;  Smith,  Master  and  Servant,  2nd  ed.,  207; 
see  p.  430,  ante. 

(c)  McLaughlin  v.  Pryor,  4  M.  &  G.  48. 

(d)  See  Rule  102. 


his  com- 
mand. 
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horses  for  the  misconduct  of  the  driver,  not  being  his 
servant,  do  not  apply  here  ;  for  this  is  an  action  treating 
the  defendant  as  a  co-trespasser,  and  is  not  brought 
against  him  as  a  master  for  the  misconduct  of  his 
servant.  The  mere  fact  of  the  defendant  being  one  of 
th«  persons  who  hired  the  carriage  and  horses  would  not 
make  liim  Hable  in  this  action  ;  but  it  must  be  shown 
that  he  was  assenting  to  the  act  from  which  the  injury 
occurred  to  the  plamtiff  "  (e). 

If  P.  expressly  commands  A.  to  do  a  wrongful  act,  it 
is  easy  to  see  that  he  is  a  joint  wrongdoer  with  A.  But 
a  person  may  be  looked  upon  as  authorising  or  com- 
manding, and  therefore  as  directly  responsible  for,  the 
commission  of  wrongs  which  he  does  not  order.  Thus, 
if  a  wrongful  act  on  the  part  of  a  servant  be  a  direct  or 
necessary  consequence  of  an  act  which  his  master  has 
ordered  to  be  done,  his  master  will  be  directly  liable  for 
the  wrongful  act  itself.  "  Suppose  the  case  of  two  per- 
sons possessed  of  contiguous  unenclosed  land,  and  that 
one  of  them  desired  his  servant  to  drive  his  cattle,  but 
not  to  let  them  go  upon  the  land  of  his  neighbour  ;  the 
master  will  be  answerable  in  trespass  [i.  e.,  du-ectly  for 
the   act],  because   he  has  only  a  right  to  expect  from 


(e)  McLaughlin  v.  Pryor,  4  M.  &  G.  60,  judgment  of  Erskhie,  J.  It  is 
of  importance  to  distinguisli  the  direct  liability  of  a  person  who  orders  a 
wrong  to  be  committed,  and,  therefore,  is  looked  xipon  as  a  joint  wrong- 
doer with  the  person  through  whose  instrumentality  the  injury  is  done, 
from  the  indirect  liability  of  a  master  for  the  acts  of  his  servants.  In  the 
first  case,  the  principal  is  liable,  because  the  act  comj^lained  of  is  his  own 
act ;  in  the  second  case  the  employer  is  liable,  not  because  he  did,  or 
authorised,  the  particular  act,  but  because  his  employment  of  a  negli- 
gent servant  has  led  to  the  act  complained  of  being  done.  The  dis- 
tinction is  very  nearly  equivalent  to  that  between  trespass  and  case. 
Wherever  a  master  can  be  sued  in  trespass  he  must  be  considered  as 
directly  authorising  the  wrong  done,  and  where  he  is  only  indirectly 
responsible  he  must  be  sued  in  case.  There  are,  however,  torts  for  which 
the  principal  is  directly  responsible,  but  for  which  the  only  form  of  action 
against  either  principal  or  agent  is  case,  c.  g. ,  an  action  for  fraud  or  for 
conversion  (since  trover  is  a  species  of  case),  see  Smith,  Master  and 
Servant,  2nd  ed.,  207  ;  Scott  v.  Shepherd,  1  Smith,  L.  C,  6th  ed.,  417; 
Sharrod  v.  London  and  North-Western  Rail.  Co.,  4  Exch.  .'5<S0. 
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liis  servant  ordinaiy,   and  not  extraordinaiy,  care.     If    principal 

the  servant,   therefore,    in    carrying   into    execution  the 

orders  of  his  master,  uses  ordinary  care,  and  an  injury 

is  done  to  another,  the  master  is  liable  in  trespass.     If 

the  injury  arise  from  want  of  ordinary  care,  the  master 

will  only  be  liable  in  case  "  (/) ;  or,  to  put  the  distinction 

in  less  technical  language,  if  P.  employs  A.  to  do  an  act 

which  naturally  leads  to  the  commission  of  a  wrong,  P. 

is  dii'ectly  responsible  for  the  wrong  itself,  just  as  if  he 

had  ordered  that  wrong  to  be  committed  ;  whilst,  on  the 

other  hand,  if  P.  employs  A.  to  do  an  act  which  may  be 

done  without   the    commission    of  any  wrong,   and  A., 

through  his  carelessness  or  incompetence,  injm-es  T.  in 

the  course  of  carrying  out  P.'s  directions,  then  P.  is  not 

responsible  for  the  act  itself,  though,  if  he  is  A.'s  master, 

he  may  be  responsible  for  the  consequences  of  employing 

an  incompetent  servant  {g). 

If,  again,  a  wrongful  act  be  committed  by  a  servant  in 
the  usual  course  of  his  employment,  although  there  be  no 
express  command  on  the  part  of  his  master  to  do  the 
specific  act  complained  of,  yet  in  such  case  the  master 
may  be  liable  to  an  action  of  trespass,  i.  e.,  as  being 
du-ectly  responsible  for  the  act,  for  a  command  will  be 
implied  from  the  nature  of  the  servant's  employment  (It). 
But  the  direct  liability  in  such  instances  can,  it  is  con- 
ceived, be  with  difficulty  distinguished  from  a  master's 
indirect  liability  for  the  acts  of  his  servant  done  in  the 
course  of  his  employment  {i). 

(/)  Gregory  v.  Piper,  9  B.  &  C.  591,  594,  judguieut  oi  Littledale,  J. 

(^)  See  Rule  102.  On  tMs  point  tlie  following  cases  should  be  com- 
pared : — McMamis  v.  Cricket,  1  East,  106  ;  Gordon  v.  Bolt,  4  Excli.  365, 
esp.  366,  367  ;  Sharrod  v.  London  and  North-Western  Rail.  Co.,  4  Exch. 
580  ;  Goff  V.  Great  Northern  Rail.  Co.,  SO  L.  J.  148,  Q.  B.  ;  Seymozcr  v. 
Greenwood,  6  H.  &  N.  359  ;  30  L.  J.  189,  Ex.  ;  7H.  &  X.  355  ;  30  L.  J. 
327,  Ex.  (Ex.  Ch.)  This  distinction  between  direct  and  indirect  liability 
may  appear  a  fine  one,  but  is  of  consequence,  and  will  be  found  to  explain 
some  cases  in  which  persons  are  responsible  for  the  acts  of  others  who  yet 
are  not  their  servants. 

(h)  Smith,  Master  and  Servant,  2nd  ed.,  208. 

{{}  See  Rule  102. 
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Ratification  (k) . — The  person  who  ratifies  a  tort  be- 
comes a  wrongdoer  from  the  beginning  (Z).  Thus,  if  P. 
ratifies  the  unauthorised  purchase  by  A.,  his  agent,  of  a 
chattel  which  the  vendor  had  no  right  to  sell,  P.  is  guilty 
of  conversion,  although  at  the  time  of  the  ratification  he 
had  no  knowledge  of  the  circumstances  which  made  the 
sale  unlawful  {m). 

The  following  points  should  be  noticed. 

1st.  In  order  that  the  princijDal  may  be  bound,  the 
tort  (e.  g.,  a  trespass)  must  at  the  time  when  A.  com- 
mitted it  have  been  intended  to  be  done  on  behalf,  and 
for  the  benefit,  of  P. ;  or,  as  it  is  sometimes  expressed  («), 
in  the  name,  and  avowedly  on  behalf,  of  P.  "He  that 
receiveth  a  trespasser,  and  agreeth  to  a  trespass  after  it 
is  done,  is  no  trespasser,  unless  the  trespass  was  done  to 
his  use  or  for  his  benefit,  and  then  his  agreement  subse- 
quent amounteth  to  a  precedent  commandment  "  (o). 

2nd.  The  principal  must,  in  order  to  be  liable,  un- 
equivocally adopt  the  act,  and  it  would  seem,  though  this 
point  is  not  quite  clear,  that  the  act  must  be  ratified 
and  adopted  by  him,  either  with  the  full  knowledge  of  its 
being  tortious,  or  else  with  the  intention  of  adopting  the 
act,  whether  right  or  wrong  (p), 

3rd.  A  piincipal  may  sometimes  take  advantage  of  a 
wa'ongful  act  done  on  his  behalf,  if  it  were  one  which, 
though  wrongful  in  the  person  who  did  it,  might  have 
been  lawfully  done  by  the  principal  who  ratifies  it{q).  "If 
A.,  professing  to  act  by  my  authority,  does  that  which 
'primcl  facie  amounts  to  a  trespass,  and  I  afterwards 
assent  to  and  adopt  Ids  act,  there  he  is  treated  as  having 


19  L.  J.  154,  Ex.  ;  Addison,  Toits, 


{k)  See  p.  131,  ante. 

(I)  Bird  V.  Broion,  4  Ex.  \ 
Sided.,  932,  933. 

(m)  mibcrij  V.  Haiion,  2  H.  &  C.  822  ;  33  L.  J.  190,  Ex. 

(n)  See  Addison,  Torts,  3rd  ed.,  932. 

(o)  Coke,  4  Inst.  317. 

{jj)  Compare  Addison,  Torts,  3rd  ed.,  932;    Roe  v.  Birkenhead  Rail. 
Co.,  7  Exch.  36  ;  Eilhcry  v.  Hatton,  2  H.  &  C.  822  ;  33  L.  J.  190,  Ex. 

iq)  Bird  v.  Brown,  4  Exch.  786  ;  19  L.  J.  154,  Ex. 
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from  the  beginning  acted  by  my  authorit}',  and  I  become  principal 
a  trespasser,  miless  I  can  justify  the  act  which  is  to  be 
deemed  as  having  been  done  by  my  previous  sanction. 
So  far  there  is  no  difficulty  in  applying  the  doctrine  of 
ratification,  even  in  cases  of  tort.  The  party  ratifying 
becomes  as  it  were  a  trespasser  by  estoppel ;  he  cannot 
complain  that  he  is  deemed  to  have  authorised  that 
which  he  admits  liimself  to  have  authorised.  But 
the  authorities  go  much  further,  and  show  that  in 
some  cases  where  an  act  which,  if  unauthorised,  would 
amount  to  a  trespass,  has  been  done  in  the  name  and 
on  behalf  of  another,  but  without  previous  authorit}^ 
the  subsequent  ratification  may  enable  the  party  on 
whose  behalf  the  act  was  done,  to  take  advantage  of  it, 
and  to  treat  it  as  having  been  done  by  his  direction. 
But  this  doctrine  must  be  taken  with  the  quaHfication, 
that  the  act  of  ratification  must  take  place  at  a  time,  and 
under  cii'cumstances,  when  the  ratifying  party  might  him- 
self have  lawfully  done  the  act  which  he  ratifies  "  (r). 


Rule  102. — An  employer  or  master  is  liable  to  be   Rule  102. 
sued  for  the  torts  of  liis  servant  if  committed  in  the  Employer 
course  of  the    servant's  employment,   and   for  his  acts  of 
master's  benefit,  or  in  other  words  in  the  service  of  course  of'° 
his  master  (s).  mllt.^' 

If  P.  orders  A.  to  commit  a  tort,  P.  is  directly  respon- 
sible for  it,  as  being  in  effect  himself  the  wrongdoer. 

(r)  Bird  v.  Broivn,  4  Excli.  799,  per  Curiam.  The  principle,  though 
chiefly  illustrated  by  actions  for  trespass,  applies  to  actions  for  other 
wrongs.  See  Addison,  Torts,  3rd  ed.,  853,  8,54  ;  Hilhery  v.  Hatton,  2 
H.  &  C.  822  ;  33  L.  J.  190,  Ex.  ;  Giles  v.  Taff  Vale  Rail.  Co.,  2  E.  &  B. 
822. 

(s)  See  Limjnis  v.  London  General  Omnibus  Co.,  1  H.  &  C.  526 ; 
32  L.  J.  34,  Ex.  (Ex.  Oh.);  Seymour  v.  Greenwood,  30  L.  J.  192,  Ex., 
judgment  of  Martin,  B.  ;  Laugher  v.  Pointer,  5  B.  &  C.  547,  554  ;  Quar- 
inan  v.  Burnett,  6  M.  «&  W.  499  ;  BarwicJc  v.  English  Joint  Stock  Bank, 
L.  E.  2  Ex.  259  (Ex.  Ch.). 
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I'RiNciPAL  But  a  person  who  employs  another  as  his  servant  mcurs 
an  indirect  hability  of  a  more  extensive  character,  for 
he  is  responsible,  not  only  for  acts  which  he  either 
du'ectlj^  or  indu-ectl}^  orders,  hut  also  for  all  the  acts  or 
omissions  which,  even  though  the  employer  does  not 
order  them,  are  committed  by  his  servant  in  the  course 
of  his  sei^vice,  or,  m  other  words,  which  are  the  result 
of  the  master's  employing  the  servant  (i).  "A  master 
is  ordinarily  liable  to  answer  in  a  civil  suit  for  the 
tortious  acts  of  his  servant,  if  these  acts  are  done  in 
the  course  of  his  employment  in  his  master's  service. 
.  .  .  This  rule,  with  some  few  exceptions  (u),  ...  is  of 
universal  apphcation,  whether  the  act  of  the  servant  be 
one  of  omission  or  commission ;  whether  negligent, 
fraudulent,  or  deceitful  (x),  or  even  if  it  be  a  positive 
act  of  malfeasance  or  misconduct ;  if  it  he  done  in  the 
course  of  his  employment,  the  master  is  responsible  for  it 
civiliter  to  tliii'd  persons  {y) ;  and  it  makes  no  difference 
that  the  master  did  not  actually  authorise,  or  even  luiow 
of  the  servant's  act  or  neglect,  for  even  if  he  disapproved 
of  or  forbad  it,  he  is  equally  Uable  if  the  act  be  done 
in  the  course  of  the  servant's  employment "  (2') .  "I 
am  liable,"  it  has  been  said  in  the  House  of  Lords, 
"for  what  is  done  by  me,  and  under  my  orders,  by  the 
man  I  employ,  for  I  may  tui-n  him  off  from  that  employ 
when  I  please.  The  reason  I  am  liable  is  this,  that  by 
employing  him,  I  set  the  whole  thing  m  motion,  and 
what  he  does,  being  done  for  my  benefit,  I  am  respon- 


(f)  The  liabilitj'  of  a  master  for  the  acts  of  his  servant  is  analogous  to 
the  liability  of  an  owner  for  injuries  committed  by  animals  belonging  to 
him.  Neither  the  master  nor  the  owner  is  liable,  because  he  has  himself 
done  the  particular  act  complained  of.  He  is  responsible,  because  tlie 
wrong  is  tlie  result  of  his  having,  in  the  one  case,  employed,  e.g.,  an  in- 
competent sei-vant,  and  in  the  other,  kept  an  animal  of  habits  injurious  to 
his  neighbours. 

(m)  For  exceptions,  seep.  4o9— 462,  ^josi. 

{X)  Compare  Chapter  XXVIII. 

(y)  Story,  Agency,  s.  452  ;  Paley,  Agency,  294—298. 

(z)  Smith,  Master  and  Servant,  2nd  ed.,  183,  184. 
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sible   for  the    consequences   of    doing    it "  (a).      "  The    principal 
master  is  responsible  for  the  acts  of  his  servant,  and  that      agent. 


person  is,  without  doubt,  liable  who  stands  in  the  re- 
lation  of  master  to  the  wrongdoer ;  .  .  .  .  who  has 
selected  him  as  his  sers^ant  from  the  knowledge  and 
belief  in  his  skill  and  care,  and  who  can  remove  him  for 
misconduct,  and  whose  orders  he  is  bound  to  receive  and 
obey  "  (h). 

Moreover,  though  m  some  cases  "  it  is  laid  down  that 
the  plaintiff  is  bound  to  show  that  the  act  of  wliich  he 
complains  is  done  by  the  authority,  express  or  implied, 
of  the  [master],  the  criterion  is  not  whether  the  master 
has  given  the  authority  to  the  servant  to  do  the  particular 
act,  but  whether  the  servant  does  it  in  the  ordinary 
course  of  his  employment  "(c).  It  is,  in  fact,  to  be 
specially  noted  that  the  employer's  liabiHty  does  not 
depend  upon  his  ordering  the  particular  act ;  for  he  may 
be  responsible,  even  though  he  forbid  it  (d)  ;  and  the 
cause  of  this  extended  liability  seems  to  be,  that  if  an 
employer  were  not  made  responsible  for  wi'ongs  com- 
mitted in  his  service,  the  injured  person  would  be  con- 
stantly -without  remedy  {e). 

It  has  been  maintained  that  fraud  stands  in  a  different  Fraud, 
position  from  other  torts,  and  that  an  employer  is  not 
liable  to  be  sued  for  the  fraud  of  his  agent,  unless  he  has 
authorised  the  particular  fraudulent  representation  com- 
plained of  (/).  But  though  this  view  may  be  supported 
by  good  authority,  the  better  opinion  seems  to  be  that 
"  with  respect  to   the   question  whether   a   principal    is 


(a)  Duncan  v.  Findlater,  6  CI.  &  Fin.  894,  per  Lord  Broom, 
{h)  Quarman  v.  Burnett,  6  ir.  &  W.  499,  per  Curiam. 

(c)  Seymours.  Greenwood,  30  L.  J.  192,  Ex.,  per  Jfar^m,  B. 

(d )  Limpus  v.  London  General  Omnibus  Co.,  1  H.  &  C.  52G  ;  32  L.  J. 
34,  Ex.  (Ex.  Ch.) 

(c  )  Ibid.,  32  L.  J.  40,  Ex.  (Ex.  Ch.),  judgment  of  Willcs,  J. 

(/)  See  Benjamin,  Sale,  350  ;  Cornfoot  v.  Fowkc,  6  M.  &  W.  358  ; 
Udell  Y.  Atherton,  7  H.  &  N.  172  ;  30  L.  J.  337,  Ex.  ;  Western  Bank  of 
Scotland  v.  Addie,  L.  E.  1  Sc.  A  pp.  145.  See  further  as  to  the  liability 
of  a  corporation  for  fraud,  Chapter  XXVIII. 
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answerable  for  the  act  of  his  agent  in  the  course  of  his 
master's  business  and  for  his  master's  benefit,  no  sensible 
distinction  can  he  drawn  between  the  case  of  fraud  and  the 
case  of  any  other  ivrong.  The  general  rule  is  that  the 
master  is  answerable  for  every  such  wrong  of  the  servant 
or  agent  as  is  committed  in  the  course  of  the  service,  and 
for  the  master's  benefit,  though  no  express  command  or 
privity  of  the  master  be  proved  ...  In  all  [the]  cases 
[in  which  the  master  has  been  held  liable],  it  may  be 
said  that  the  master  has  not  authorised  the  act.  It  is 
true  he  has  not  authorised  the  particular  act,  but  he  has 
put  the  agent  in  his  place  to  do  that  class  of  acts,  and 
he  must  be  answerable  for  the  manner  in  which  the 
agent  has  conducted  himself  in  doing  the  busmess  which 
it  was  the  act  of  his  master  to  place  him  in  "  {g). 

One  i^ecuharity  in  the  nature  of  fraud  must,  however, 
be  taken  into  account,  which  is,  that  since  to  constitute 
fraud  there  must  exist  both  a  statement  untrue  in  itself, 
and  knowledge  on  the  part  of  the  person  who  makes  it 
of  its  untruth,  or  at  any  rate  absence  of  belief  in  its 
truth,  it  may  happen  that  where  a  false  representation  is 
made  by  an  agent,  the  agent  who  makes  the  untrue 
statement  beheves  it  to  be  true,  whilst  the  principal  who 
laiows  it  to  be  false,  has,  though  employing  the  agent 
to  transact  his  business,  not  authorised  or  intended  him 
to  make  the  particular  statement.  Under  these  circum- 
stances, the  principal  cannot  be  made  liable  for  the 
fraud  by  combining  his  knoAvledge  with  the  act  of  the 
agent  {h).  But  here  there  is  no  real  exception  to  the 
rule  that  an  employer  is  liable  for  torts  committed  by 
his  servant  in  the  course  of  his  employment.  The 
reason  why  the  principal  cannot  be  sued  is  that  it  is 
"  impossible  to  sustaui  a  charge  of  fraud  when  neither 
principal  nor  agent  has  committed  any, — the  principal 
because,  though  he  knew  the  fact,  he  was  not  cognisant 

(.7)  Bancicky.  Enrjlish  Joint  Stoch  Bank,  L.  E.  2  Ex.  265— 267(E.\.  Cli.), 
per  Curiam. 

(h)  Cornfoot  v.  Fowkc,  6  JI.  &  W.  S.'iS. 
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of  the  misrepresentation  being  made,  nor  even  directed    principal 
the  agent  to  make  it ;  and  the  agent,  because,  though  he       agent. 
made  a  misrepresentation,  j-et  he  did  not  know  it  to  be  '    ~ 

so  at  the  time  when  he  made  it  "  (i). 

A  master's  liability  is  not  diminished  by  the  fact  that 
the  servant  who  commits  a  tort  has  been  aj^pointed,  not 
by  the  master  directly,  but  indirectly  through  the  inter- 
vention of  an  agent,  e.  g.,  a  steward.  In  order  to  make 
P.  liable  for  A.'s  acts  as  his  servant,  it  is  necessary  to 
estabhsh,  first,  that  A.  was  at  the  time  of  committing  the 
act  complained  of,  P.'s  servant ;  secondly,  that  the  act 
was  done  in  the  course  of  A.'s  employment  as  P.'s 
servant. 

1st  Question. — Was  the  servant  the  defendant's  ser-  Was  the 
vant  ?  "  The  law  does  not  recognise  a  several  liability  defendant's 
in  two  j)rincipals  loho  are  unconnected.  If  they  are  servant? 
jointly  liable,  you  may  sue  either,  but  you  cannot  have 
two  separately  liable  "  (A).  P.  and  M.,  that  is  to  say, 
may  be  joint  emploj^ers  of  A.  {I),  in  which  case  they  may 
be  sued  either  jointly  or  separately  for  torts  committed 
by  A.  in  their  service.  But  if  P.  and  M.  are  uncon- 
nected, any  act  done  b}^  A.  will  be  considered  done  in 
the  service  either  of  P.  or  of  M.,  as  the  case  may  be, 
but  the  same  act  will  not  be  considered  as  done  in  the 
service  both  of  P.  and  of  M.  It  was,  for  instance,  at 
one  time  doubted  whether  the  coachman  who  drives  a 
hired  carriage  is  the  servant  of  the  owner  of  the  carriage, 
or  of  the  hirer,  and  it  was  laid  down  that  ''  he  is  the 
servant  of  one  or  the  other,  but  not  the  servant  of  one 
and  the  other.  You  must  bring  your  action  either 
against  the  principal,  or  against  the  coachman  who  com- 
mits the  injury,  but  you  cannot  bring  it  against  the 
owner  and  [against]  the  hirer  of  the  carriage  "  (?n).  It 
is  now  settled  («)  that  the  owner,  and  not  the  hii'er,  of 

(i)  Cornfoot  v.  Foicke,  6  M.  &  W.  358,  372,  per  Aldcrson,  B. 

{k)  Laugher  v.  Pointer,  5  B.  &  C.  517,  559,  per  Curiam. 

{1}  Chapter  XXVII. 

(m)  Laugher  v.  Pointer,  5  B.  &  C.  556,  per  Littlcdalc,  J.  \ 

{n)  Quarman  v.  Eurnett,  6  M.  &  W.  499. 
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the  carriage,  is  the  master  of  the  coachman,  and  that 
therefore  the  owner,  and  not  the  hirer,  is  liable  for 
damage  caused  by  the  coachman's  negligent  drivmg  (o) ; 
assmning,  of  course,  that  the  coachman  is  supplied  by 
the  person  who  lets  the  carriage,  for  if  the  hirer  sup- 
phes  the  coachman,  he  is  his  master,  and  Hable  for  his 
negligence. 

The  principle  on  which  the  question  under  considera- 
tion must  be  answered  is,  it  seems,  that  A.  is  the  servant 
of  the  person  by  whom  he  can  be  dismissed,  and  not 
of  the  person  who  employs  and  may  even  pay  him, 
but  has  no  power  to  dismiss  him.  This  may  be  the 
case  with  servants  at  hotels.  They  frequently  receive 
no  wages  from  the  innkeeper,  but  trust  entii'ely  to 
what  they  receive  from  the  persons  who  resort  to  the 
hotel,  yet  they  are  not  the  less  the  servants  of  the  inn- 
keeper (^). 

Contractor's  servants  not  servants  of  employer. — A  per- 
son who  employs  another  (commonly  called  a  contractor) 
to  perform  any  service  for  him,  e.g.,  build  a  house,  is 
not  the  employer  of  the  contractor's  workmen  or  other 
servants,  and  is  therefore,  as  a  general  rule,  not  hable 
for  torts  committed  by  them.  Where,  for  instance,  a 
company  employed  a  contractor  to  build  a  viaduct,  and  a 
man  was  killed,  owing  to  negUgence  on  the  part  of  the 
contractor's  workmen ;  the  company,  though  it  had  re- 
served to  itself  the  power  to  dismiss  mcompetent  work- 
men, if  the  contractor  should  employ  them,  was  never- 
theless held  not  to  be  Hable  (q).  So,  where  a  butcher 
bought  a  bullock  in  Smithfield  Market,  and  employed  a 
licensed  drover  to  drive  it  home,  and  the  drover  employed 
a  boy  tlu'ough  whose  negligence  the  bullock  injured  the 
plaintiff's  property,  the  butcher  was  held  not  liable  (?•)• 


(o)  Qiiarman  v.  Burnet,  6  M.  &  W.  499. 

{p)  See  Laugher  v.  Pointer,  5  B.  &  C.  556,  judgment  of  LittUdaU,  J. 

(7)  Reedic  v.  London  ami  North-Western  Rail.  Co.,  4  Ex.  244  ;  20  L.  J. 
65,  Ex. 
•    (r)  Milligan  v.  Wedge,  12  A.  &  E.  737. 
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A  builder,  employed  to  make  alterations  at  a  club  house,    principal 
including  the  fixing  of  certam  gas-fittmgs,  made  a  sub-      agent. 
contract  with  a  gas-fitter  to  do  this  work.     Through  the  ^"^ 

negligence  of  the  gas-fitter,  or  his  servants,  the  gas  ex- 
ploded and  caused  damage.  It  was  held  that  the  builder 
was  not  liable  to  be  sued  for  it  (s).  Commissioners  of 
navigation,  who  entered  into  a  contract  with  a  person 
that  he  should  do  certain  works,  were  held  not  responsible 
for  an  injury  arising  from  the  imperfect  performance  of 
part  of  those  works  {t).  Again,  where  certain  commis- 
sioners contracted  with  a  contractor  to  pave  a  district, 
and  the  contractor  contracted  with  M.  to  lay  down  a 
certain  portion  of  the  pavement,  and  M.'s  workmen 
left  some  stones  at  night,  so  as  to  constitute  a  public 
nuisance ;  it  was  held  that  a  person  injm-ed  in  falling 
over  the  stones  could  not  sue  the  contractor,  as  the 
injury  was  not  caused  by  his  workmen  (»). 

An  employer  remams  Hable  in  the  following  cases  {x). 

Case  1.— The  employer  is  liable  when  he  personally  ^f^^^^ 
interferes  with  the  contractor's  workmen  (^).  feres; 

Case  2.  —  The  employer  is  liable  when  the  act  con-  unless  act 
tracted  to  be  done  is  in  itself  unlaiofid  {z)  ;  for,  "  if  the  ^^q  unlaw- 
contractor  does  that  which  he  is  ordered  to  do,  it  is  the  f^^i ; 
act  of  his  employer.     In  those  cases  in  which  nothing 
Avas  ordered  except  that  which  the  party  giving  the  order 
had  a  right  to  order,  and  the  contract  was  to  do  what 
was  legal    ....    the  employer  has  been  [held]  pro- 
perly not  liable  for  what  the  contractor  did  negligently, 
the  relation  of  master  and  servant   not  existing.     But 
where   an   employer   employs   a   contractor   to    do   that 

(s)  Rapson  v.  Cuhitt,  9  M.  &  W.  710. 

\t)  Allen  V.  Hayward,  7  Q.  B.  960  ;  15  L.  J.  99,  Q.  B. 

(u)  Overton  v.  Freeman,  11  C.  B.  867  ;  21  L.  J.  52,  C.  P.  See  further, 
Smith,  Master  and  Servant,  2nd  ed.,  200—201. 

(a;)  Ellis  v,  SJicffield  Gas  Co.,  23  L.  J.  45,  Q.  B.,  judgment  of  Campbell, 
C.  J. 

(y)  Burgess  v.  Gray,  5  C.  B.  578  ;  14  L.  J.  184,  C.  P. 

(z)  Peachy  v.  Rowland,  13  C.  B.  182  ;  22  L.  J.  81,  C.  P.  ;  Ellis  v. 
Sheffield  Gas  Co.,  2  E.  &  B.  767  ;  23  L.  J.  42,       B. 
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which  was  unlawful,  and  an  act  done  in  consequence 
of  such  emplojTnent  is  the  cause  of  the  injury  for  which 
an  action  is  brought  "  («),  the  employer  is  liable ;  for  this 
is  simply  the  case  of  one  person  employing  another  to  do 
an  unlawful  act,  and  it  is  possible  to  distinguish  it  from 
cases  in  which  an  employer  has  been  held  not  liable  for 
acts  done  by  a  contractor  not  in  accordance  with  his  con- 
tract (b).  A  company,  for  example,  contracted  with  a 
contractor  to  lay  gas  pipes  for  them  in  the  streets  of 
Sheffield,  without  having  any  special  powers  for  that 
purpose.  His  Avorkmen  left  a  pile  of  stones  in  the 
street,  over  which  the  plaintiff,  fell,  and  was  injured. 
The  company  was  held  liable  to  an  action  by  the  plain- 
tiff (c). 

Case  3. — An  employer  is  hable  when  the  damage  com- 

anses°from    plained  of  ariscs  from  the  act  itself  which  the  contractor 

act  itself ;    fg  ordered  to  do. 

A  railway  company  was  empowered  to  build  a  bridge 
over  a  river,  and  employed  a  contractor,  who  built  a 
bridge  which  obstructed  the  navigation.  The  plaintiff's 
vessels  were  thereby  prevented  from  navigating  the  river. 
The  company  were  held  liable  in  an  action  by  the 
plaintiff.  "  When  one  comes  to  consider  the  exact  dis- 
tinction between  this  case  [and  other  cases,]  there  is  some 

little  difficulty  in  deciding  it The  real  distinction 

is  that  where  an  accident  happens  by  reason  of  the  negh- 
gence  of  the  servant  of  a  contractor,  so  as  to  cause  injury 
to  a  third  person,  that  being  a  matter  entu'ely  collateral 
to  that  which  the  contractor  had  contracted  to  do,  there 
the  liability  turns  on  the  relation  of  master  and  servant ; 
but  where  the  thing  to  be  done  is  the  thing  that  causes 
the  mischief,  and  the  mischief  can  only  be  said  to-  arise 
without  the  direct  authority  of  the  person  ordering, 
because   the  thing  has  been  imperfectly^  done  ;  in  other 


(a)  Ellis  V.  Sheffield  Gas  Co.,  23  L.  J.  43,  Q.  B.,  judgment  of  Campbell, 
C.J. 

{b)  Ibid.,  judgments  of  Campbell,  C.  J.,  and  E7-le,  J. 
(c)  Ibid.,  2  E.  &  B.  767  ;  23  L.  J.  42,  Q.  B. 
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words,  where  the  injmy  arises  from  the  imperfectly  doing    principal 
the  thing  ordered  to  he  done,  there  the  part}^  giving  the      agent 
order  becomes  responsible.    That  is  the  distinction.    The  ~ 
present  defendants  ordered  a  bridge  to  be  constructed 
across  a  navigable  river.     They  were  authorised  to  take 
land  for  the  purpose,  and  to  throw  a  bridge  across  the 
river,  but  the  bridge  was  to  be  so  built  as  not  to  interfere 
with  the  na^dgation.     If  they  put  a  bridge  that  did  inter- 
fere with  the  navigation,  they  would  be  liable 

They  ordered  the  contractor  to  build  the  bridge,  and 
when  built,  it  turns  out  to  be  ill  constructed.  Does  this 
appear  at  all  different  from  the  case  where  a  man  puts  up 
a  structure  upon  his  land,  which  structure,  when  put  up, 
injures  some  one  ?  .  .  .  .  The  man  who  orders  the 
structure  is  liable,  and  it  is  no  answer  to  sa}',  I  ordered 
it  to  be  put  up  in  a  way  which  should  cause  no  injury. 
In  that  case,  as  in  this,  the  very  thing  done,  though  im- 
jjerfectly  done,  has  been  ordered  to  be  done,  and  the 
injury  has  arisen  from  the  thing  so  imperfectly  done  "  (d). 
"Where  a  thing  is  in  itself  a  nuisance,  and  must  he 
jjrejudicial,  the  party  who  employs  another  to  do  it  is 
responsible  for  all  the  consequences  that  may  have  arisen. 
But  when  the  mischief  arises,  not  from  the  thing  itself, 
but  from  the  mode  in  which  it  is  done,  then  the  person 
ordering  it  is  not  responsible  unless  the  relation  of 
master  and  servant  can  be  established  "  (e),  which,  as 
between  the  employer  and  the  contractor's  servants,  it 
cannot  be. 

Case  4. — The  employer  is  liable  when  the  contractor  unless 
is  entrusted  with  the  performance  of  a  duty  incumbent  bound^to 
upon  the  employer,  and  omits  to  perform  it.  do  act. 

P.  employed  a  coal  merchant  to  put  some  coals  through 
a  trap-door,  which  P.  was  bound  not  to  keep  oj)en  in  a 
way  dangerous  to  the  public.     Through  the  negligence 

[d)  Hole  V.  Sittingbourne  Rail.  Co.,  30  L.  J.  86,  Ex.,  juJgmeut  of 
Wilde,  B. 

(e)  Butler  v.  Hunter,  31  L.  J.  214,  Ex.,  e.sp.  217,  judgment  of  Pollock, 
C.B. 
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pRiNciPAi.  of  the  coal  merchant's  servants  it  was  left  open,  and  the 
plaintiff  T.  fell  through  it,  and  was  injured.  P.  was  held 
liable  for  the  injury  on  the  following  grounds  (/).  The 
rule  that  an  emploj-er  is  not  liable  for  the  acts  of  the 
contractor's  servants  is  inapplicable  to  "  cases  in  which 
the  contractor  is  entrusted  with  the  performance  of  a 
duty  incumbent  upon  his  employer,  and  neglects  its  ful- 
filment, whereby  an  injury  is  occasioned.  Now,  in  the 
present  case,  the  defendant  employed  the  coal  merchant 
to  open  a  trap  in  order  to  put  in  the  coals ;  and  he 
trusted  him  to  guard  it  whilst  open,  and  to  close  it  when 
the  coals  were  all  put  in.  The  act  of  ojjening  it  was  the 
act  of  the  employer,  though  done  through  the  agency  of 
the  coal  merchant ;  and  the  defendant,  having  hereby 
caused  danger,  was  bound  to  take  reasonable  means  to 
prevent  mischief.  The  performance  of  this  duty  he 
omitted,  and  the  fact  of  his  having  entrusted  it  to  a 
person  who  also  neglected  it,  furnishes  no  excuse  either 
in  good  sense  or  law  "  (g). 

P.  was  empowered  by  statute  to  make  a  drain,  and 
employed  a  contractor  to  make  it.  The  ground  was 
filled  up  so  neghgently  that  it  subsided  and  left  a  hole, 
into  which  T.,  the  plaintiff,  fell,  and  was  injured.  It 
was  held  by  the  Queen's  Bench  (h),  that  P.  was  not,  and 
by  the  Exchequer  Chamber  (i)  that  he  was,  liable  for  the 
injury;  the  ground  of  his  liability  being  that  "he  w^as 
bound  to  see  that  the  opening  should  be  properly  closed, 
and  that  the  omission  to  perform  his  duty  [was]  not 
excused  by  the  omission  of  the  agent  whom  the  defendant 
had  employed  to  act  for  him  "  (k), 

if)  PicJcard  v.  Smith,  10  C.  B.,  N.  S.,  470. 

(g)  Ibid.,  per  Curiam. 

(h)  Gray  v.  Pullen,  32  L.  J.  169,  Q.  B. 

{i)  Ibid.,  5  B.  &  S.  970,  981  ;  34  L.  J.  265,  Q.  B. 

{k)  Ibid.,  34  L.  J.  267,  per  Curiam. 

Doubts  have  been  expressed  as  to  the  correctness  of  the  decision  in  this 
case  (Wilson  v.  Merry,  L.  R.  1  Sc.  App.  341).  The  general  principle, 
whether  coiTectly  applied  in  this  instance  or  not,  is,  it  is  conceived,  clear. 
A  person  who  employs  a   contractor  is  not   the  nia.ster   of  the   latter's 
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Qiiid  Question. — "Was   the    act   complained  of  clone  in    principal 
the  course  of  the  servant's  employment  ?     A  master  is      agent. 
not  resi)onsible  for  any  act  done  by  his  servant  beyond  -^^^  ^^^ 
the  scope  of  his  employment,  or,  as  it  is  sometimes,  less  tione  in 
hajopily,  termed,  his  authority.  employ- 

"  The  master  is  liable,  even  though  the  servant,  in  the  ™®°*  ■ 
I)erformance  of  his  duty,  is  guilty  of  a  deviation  or  failure 
to  perform  it  in  the  most  convenient  manner.  But  if  the 
servant,  instead  of  doing  that  which  he  is  employed  to 
do,  does  something  which  he  is  not  employed  to  do  at 
all,  the  master  cannot  be  said  to  do  it  by  his  servant, 
and  therefore  is  not  responsible  for  the  neghgence  of  his 
servant  in  doing  it  "  (Z).  "  The  distinction,  [as  applied 
to  a  particular  case,]  is  this  ;  if  a  servant,  driving  a 
carriage,  in  order  to  effect  some  purpose  of  his  own, 
wantonly  strike  the  horses  of  another  person,  and 
produce  the  accident,  the  master  will  not  be  liable. 
But  if,  in  order  to  perform  his  master's  orders, 
he  strikes,  but  injudiciously,  and  in  order  to  extricate 
himself  from  a  difficulty,  that  will  be  neghgent  and 
careless  conduct,  for  which  his  master  will  be  liable, 
bemg  an  act  done  in  pursuance  of  the  servant's  emj)loy- 
ment "  (m). 

It  is  often  in  practice  difficult  to  decide  whether  the 
act  of  a  servant  has  or  has  not  been  done  in  the  course 
of  his  service,  and  whether,  therefore,  an  employer  is  or 
is  not  liable  for  it.  The  sort  of  difficulty  which  arises 
may  be  seen  from  the  following  examples. 

A  coachman  drove  his  master,  and  though  ordered 
not  to  drive  fast,  did  so ;  the  master  was  held  liable  for 
damage  caused  through  the  fast  driving ;  for  the  coach- 

servanta,  and,  therefore,  incurs  no  liability  as  master.  But  every  one  is 
responsible  for  anything  done,  or  omitted  to  be  done,  under  his  orders. 
Hence  an  employer  who,  through  a  contractor,  does  a  thing  which  is  in 
itself  unlawful,  or  omits  to  do  a  thing  which  he  is  by  law  bound  to  do,  is 
liable  to  an  action  by  the  person  injured  by  his  act  or  omission. 

{I)  Mitchell  V.  Crasweller,  13  C.  B.  237  ;  22  L.  J.  100,  C.  P.,  per 
Maule,  J. 

(m)  Croft  V.  Alison,  4  B.  &  Aid.  590. 
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PRINCIPAL  man  was  driving  for  his  master,  though  driving  badly  (n). 
P.  and  Co.,  an  omnibus  company,  employed  A.  as  the 
driver  of  an  omnibus.  A.  had  express  orders  from  his 
employers  not  to  obstruct  other  omnibuses,  or  annoy 
their  drivers.  A.,  however,  drove  his  omnibus  purposely 
in  front  of  the  plaintiff's  omnibus,  so  as  to  obstruct  it, 
and  thereby  caused  an  accident.  Though  A.  said  that 
he  had  done  it  on  purpose,  and  to  serve  the  plaintiff's 
driver  as  he  had  served  A.,  yet  it  was  held  that  if  the 
driver,  being  irritated,  acted  carelessly,  wantonly,  or 
maliciously,  but  in  the  com*se  of  his  emplojanent,  and  in 
doing  that  which  he  beheved  to  be  for  the  mterest  of  his 
employers,  then  they  were,  in  spite  of  tlieir  orders, 
responsible  for  his  act  (o) ;  for,  *'  if  a  master  employs  a 
servant  to  drive  and  manage  a  carriage,  the  master  is 
answerable  for  any  misconduct  of  the  servant  in  driving 
or  managing  it,  which  can  fairly  be  considered  to  have 
resulted  from  the  performance  of  the  functions  entrusted 
to  him,  and  especially  if  he  was  acting  for  his  master's 
benefit  and  not  for  any  purpose  of  furthering  his  own 
interest,  or  for  any  motive  of  his  own  caprice  or  inclina- 
tion "  ( j:>).  "A  master,"  it  is  added  by  Blackburn,  J., 
"  is  responsible  for  the  act  of  his  servant,  even  if  it  be 
wilful,  reckless,  or  improper,  provided  the  act  is  the  act 
of  the  servant  in  the  scope  of  his  employment,  and  in 
executing  the  matter  for  which  he  was  engaged  at  the 
time"  (q).  Where  again.  A.,  the  conductor  of  an  omni- 
bus, removed  T.,  a  passenger,  under  circumstances  which 
justified  him  in  removing  him,  but  with  such  carelessness 
that  T.  was  injured,  P.,  his  employer,  was  held  liable  (r) ; 
"  the  true  criterion  being,  not  whether  the  act  of  the  ser- 
vant is  a  trespass,  for  in  the  greater  number  of  actions 


(n)  Smith,  Master  and  Servant,  2iid  ed.,  191  ;  Sleath  v.  Wilson,  9 
C.  &  P.  612. 

(o)  LimpusY.  London  General  Omnibus  Co.,  32  L.  J.  34,  Ex.  (Ex.  Ch.) 

(p)  Ibid.,  39,  judgment  of  Williams,  J. 

(-7)  Ibid.,  41,  judgment  of  Blnckhurn,  ,T. 

(r)  Seymour  v.  Greenwood,  6  H.  &  N.  359  ;  30  L.  J,  189,  Ex.  ;  7  H. 
&  N.  355  ;  30  L.  J.  327  Ex.  (Ex.  Ch.). 
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against  masters  for  acts  of  their  servants,  for  which  the  principal 
masters  are  hekl  liable,  the  servants  are  trespassers,  but 
whether  the  act  of  the  sei^vant  is  wilful  and  malicious,  in 
the  latter  case  the  master  will  not  be  hekl  liable  "  (s). 
So  a  master  was  held  liable  for  damage  caused  by  the 
negligent  driving  of  his  cart  in  the  city  by  his  servant, 
although  it  was  proved  that  the  cart  ought  not  in  carrying 
out  liis  orders,  to  have  been  in  the  city  at  all  (t).  An 
attorney,  again,  has  been  held  liable  to  pay  costs  occa- 
sioned by  his  clerk  simulating  the  seal  of  the  court  upon 
a  wi'it  (u) . 

On  the  other  hand,  in  the  following  cases  employers 
have  been  held  not  liable,  on  the  ground  that  the  acts  of 
their  servants  were  beyond  the  scope  of  their  employ- 
ment. 

P.'s  servant  had  finished  the  business  of  the  day,  and 
without  P.'s  leave  or  knowledge,  drove  P.'s  horse  and 
cart  to  the  railway  station  in  order  to  take  a  fellow-work- 
man there,  and  an  accident  occurred  on  his  way  back. 
P.  was  held  not  to  be  liable  (x).  For  "  the  servant  here 
did  something  contrary  to,  and  inconsistent  with  his 
master's  business  [and]  the  journey  to  the  station  had  no 
connection  with  it  whatever  "  (?/).  "The  servant  was' 
acting,  and  knew  that  he  was  actmg,  contrary  to  his 
trust,  and  to  his  master's  employment"  (z).  P.,  a  wme 
merchant,  sent  A.,  his  carman,  and  also  M.,  his  clerk, 
with  a  cart,  to  deliver  some  wine  and  to  bring  back  some 
empty  bottles.  A.,  on  their  return,  was  induced  by  M. 
not  to  drive  home  to  P.'s  offices,  but  in  quite  another 
direction  on  business  of  M.'s.  While  A.  was  thus  drivmg 
an  accident  happened  through  his  negligence.     It  was 


(s)  Seymour  v.  Cfreenwood,  30  L.  J.  192,  Ex.,  judgraent  oi Martin,  B. 
(t)  Joel  V.  Morrison,  6  C.   &  P.  501.     See  Whatman  v.  Pearson,  L.  R. 
3  C.  P.  422. 

(it)  DunMey  v.  Ferris,  11  C.  B.  457. 

{x)  Mitchell  v.  Crasweller,  13  C.  B.  237  ;  22  L.  J.  100,  C.  P. 

(y)  Ibid.,  22  L.  J.  103,  Q.  B.,  judgraent  oi Maule,  J. 

(s)  Ibid.,  104,  judgmeut  of  Crcsswc^Z,  J. 
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held  that  P.  was  not  liable  "  (a).  "  The  true  rule,"  said 
Cockhurn,  C.  J.,  "is  that  the  master  is  only  responsible 
so  long  as  the  servant  can  be  said  to  be  doing  the  act  in 
the  doing  of  which  he  is  guilty  of  negligence,  in  the  course 
of  his  employment  as  servant.  I  am  very  far  from  saying 
if  the  servant  when  going  on  his  master's  business  took  a 
somewhat  longer  road,  that  owing  to  this  deviation  he 
would  cease  to  be  in  the  emploj^ment  of  the  master,  so  as 
to  divest  the  latter  of  all  liability ;  in  such  cases  it  is  a 
question  of  degree  as  to  how  far  the  deviation  could  be 
considered  a  separate  journey.  Such  a  consideration  is 
not  applicable  to  the  present  case,  because  here  the  car- 
man started  on  an  entu-ely  new  and  independent  journey, 
which  had  nothing  at  all  to  do  with  his  emplojTnent "  (&). 
So  a  master  was  held  not  to  be  liable  when  his  servant, 
who  was  authorised  to  distrain  cattle  doing  damage  on 
his  master's  land,  drove  the  plaintiff's  horses,  which  were 
on  the  highway,  on  to  his  master's  land  and  there  dis- 
trained them,  for  his  act  was  not  within  the  scope  of  his 
authority  (c). 

Emfployer  not  responsible  for  servant's  mistake  of  law. — 
It  cannot  be  assumed  from  the  mere  fact  of  a  master 
employing  a  servant,  that  he  has  empowered  him  to  do 
acts  which  the  master  himself  is  not  competent  to  per- 
form. Hence  it  has  been  held,  that  an  employer  is 
responsible  for  the  wrongful  acts  of  his  servant  when 
they  arise  from  a  mistake  of  fact,  but  is  not  responsible 
for  them  when  they  arise  from  a  mistake  of  law  on  the 
seiwant's  j^art.  A.,  the  servant  of  a  railway  company, 
arrested  T.  under  circumstances,  which  if  his  view  of  the 
facts  had  been  correct  would  have  justified  the  arrest : 


(a)  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476. 

{h)  Ibid.,  479,  per  Cockhurn,  C.  J. 

(c)  Lijons  V.  Martin,  8  A.  &  E.  512.  As  to  a  servant's  authority  to 
contract  arising  from  the  course  of  his  employment,  see  Walker  v.  Great 
Western  Rail.  Co.,  L.  R.  2  E.x.  228  ;  Cox  v.  Midlatul  Counties  Rail.  Co.,  18 
L.  J.  65,  Ex.  ;  3  Exch.  268.  For  further  examples  of  a  master's  liability 
for  torts  committed  by  his  servant,  see  Smith,  Master  and  Servant,  2nd  ed., 
188—194. 
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the  company  were  held  responsible  for  the  assault  (d).  principal 
But  where  A.,  the  servant  of  a  railway  company,  took  a  agent. 
mistaken  ^dew  of  the  law,  and  hence  arrested  T.  under 
cii'cumstances  which  would  under  no  view  of  the  facts 
have  justified  the  arrest,  the  company  were  held  not  to  be 
liable  (e).  "  In  this  case  an  act  was  done  by  the  station- 
master  completely  out  of  the  scope  of  his  authority,  which 
there  can  be  no  jjossible  ground  for  supposing  the  railway 
company  authorised  him  to  do.  Having  no  power  them- 
selves, they  cannot  give  the  station-master  any  power  to 
do  the  act ;  therefore  the  wrongful  imprisonment  is  an 
act  for  which  the  plaintiif,  if  he  has  a  remedy  at  all,  has 
it  against  the  station-master  personally,  but  not  against 
the  railway  company"  (/).  *'  If  the  station-master  had 
made  a  mistake  in  committing  an  act  which  he  was  autho- 
rised to  do  .  .  .  the  company  would  be  liable,  because 
it  would  be  supposed  to  be  done  by  their  authority. 
Where  the  station-master  acts  in  a  manner  in  which  the 
company  themselves  would  not  be  authorised  to  act,  and 
under  a  mistake  or  misapprehension  of  what  the  law  is, 
.  .  .  the  nile  is  very  different,  and  .  .  .  that  is  the 
distinction  on  which  the  whole  matter  turns  "  (^). 

Exception  1. — Where  servant  injured  by  fellow-servant.  Exceptions. 

A  •  •  1    T    1  1  •  1        Injury  by 

A  master  is  not  m  general  liable  to  an  action  at  the  feiiow- 
suit  of  a  seiwant,  for  an  injury  done  to  him  by  a  fellow- 
servant  in  the  course  of  their  common  employment  {h) ; 
and  a  person  who  volunteers  to  assist  a  servant  in  his 


{d)  Goff  V.  Great  Northern  Rail  Co.,  30  L.  J.  148,  Q.  B.  ;  3  E.  &  B. 
672. 

{c)  Poullon  V.  London  and  Soutli-Western  Rail.  Co.,  L.  R.  2  Q.  B. 
634 ;  36  L.  J.  294,  Q.  B. 

(/)  Ibid.,  L.  R.  2  Q.  B.  540,  judgment  oi  Blackburn,  J. 

{g)  Ibid.,  judgment  oi  Mellor,  J. 

(h)  Feltham  v.  England,  L.  R.  2  Q.  B.  33;  36  L.  J.  14,  Q.  B.  ;  Morgan 
V.  Vale  of  Neath  Rail.  Co.,  33  L.  J.  260,  Q.  B.  ;  L.  R.  1  Q.  B.  149  ;  35 
L.  J.  23,  Q.  B.  (Ex.  Ch.);  BuUen,  Pleadings,  3rd  ed.,  362;  and  see 
Smith,  Master  and  Servant,  2nd  ed.,  134 — 153. 
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PRINCIPAL    work,  is  ill  the  same  position  as  a  servant  in  respect  of 
AGENT.      ^1^6  right  of  action  against  the  master  (i). 

"  It  must  be  considered  as  conclusively  settled,  that 
one  fellow- servant  cannot  recover  for  injuries  sustained 
in  their  common  employment  from  the  negligence  of  a 
fellow- servant,  unless  such  fellow- servant  is  shown  to  be 
either  an  unfit  or  improper  person  to  have  been  employed 
for  the  purpose  "  (/.).  "  The  principle  [on  which  the 
exemption  of  the  master  rests]  is  that  a  servant  who 
engages  for  the  performance  of  services  for  compensation 
.  .  .  does,  as  an  implied  part  of  the  contract,  take  upon 
himself  as  between  himself  and  his  master  the  natm-al 
risks  and  perils  incident  to  the  performance  of  such  ser- 
vices ;  the  presumption  of  law  being  that  the  compensa- 
tion was  adjusted  accordingly,  or,  in  other  words,  that 
these  risks  are  considered  in  his  wages ;  and  that  where 
the  nature  of  the  ser\ice  is  such  that,  as  a  natural  inci- 
dent to  the  service,  the  iierson  undertaking  it  must  be 
exposed  to  risk  of  injury  from  the  negligence  of  other 
servants  of  the  same  employer,  this  risk  is  one  of  the 
natural  perils  wliich  the  servant  by  his  contract  takes 
upon  himself  as  between  him  and  his  master  (l)  ; 
...  he  does  not  stand  in  the  relation  of  a  stranger, 
but  is  one  whose  rights  are  regulated  by  contract 
express." 

The  terms  a  common  employment,  or  a  common  ser- 
ince,  do  not  admit  of  a  precise  definition  {m),  and  they 
are  used  in  a  wide  sense;  for  there  are  "many  cases 
where  the  immediate  object  on  which  the  one  servant  is 
employed  is  very  dissimilar  from  that  in  which  the  other 
is  employed,  and  yet  the  risk  of  injury  from  the  negli- 
gence of  the  one  is  so  much  a  natm-al  and  necessary  con- 
sequence  of  the   employment  which  the   other  accepts, 

(i)  Degg  v.  Midland  Sail.  Co.,  1  H.  &  N.  773  ;  26  L.  J.  171,  Ex.  ; 
Pottery.  Faulkner,  1  B.  &  S.  800;  31  L.  J.  30,  Q.  B.  (Ex.  Ch.). 

(Jc)  FeWiam  v.  England,  L.  R.  2  Q.  B.  36,  per  Curiam. 

{D  Morgan  v.  Yah  of  Neath  Rail.  Co.,  33  L.  J.  264,  Q.  B.,  judgment 
of  Blackburn,  J. 

(m)  See  Bartonsliill  Colliery  Co.  v.  Maguire,  3  McQ.  300. 
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that  it  must  be  included  iii  the  risks  which  are  to  he    principai, 
considered  in  his  wages     {u).  agent. 

The  rule  is  not  altered  by  the  fact,  that  the  servant 
guilty  of  negligence  is  a  servant  of  superior  authority 
whose  directions  the  other  is  bound  to  obey  (o) ;  and  it 
applies  to  cases  where  the  immediate  object  on  which 
one  servant  is  employed  is  very  dissimilar  from  that  on 
which  the  other  is  employed  (jj).  On  the  other  hand  the 
service  must  be  common,  that  is,  each  of  the  servants 
must  be  employed  by  the  same  master  (g) ;  and  the 
master  is  not  exempt  from  liability  if  the  injury,  even 
though  immediately  caused  by  a  fellow-servant,  is  fairly 
imputable  to  the  conduct  of  the  master  himself  (r). 

Exception  2.  —  Where   tlie  master  is  compelled  to   employ  a   Where 

particular  person.  master 

^  ^  compelled 

A  master  is  not  liable  for  the  acts  of  servants  when  p^i^^cui^. 
he  is  compelled  by  statute  to  employ  a  particular  person. 
person  (s)  ;  the  gi'ound  of  his  exemption  being,  inde- 
pendently of  statutory  provisions,  that  where  one  man 
is  compelled  by  law  to  employ  another,  as  where  under 
various  Merchant  Shipping  Acts,  the  owner  of  a  ship  is 
compelled  to  take  a  particular  pilot,  viz.,  the  first  one  who 
offers  himself,  he  is  not  hable  for  damage  caused  by  the 
person  employed  (t).  When  the  selection  of  the  person  to 
be  employed  is  left  to  the  master  he  is  hable,  although  his 
choice  may  be  limited  by  law  to  a  particular  class  (v). 

(n)  Morgan  v.  Vale  of  Neath  Rail.  Co.,  33  L.  J.  265,  Q.  B.,  judgment 
oi Blackhum,  J.  ;  Ttmney  v.  Midland  Rail.  Co.,  L.  R.  1  C.  P.  291. 

{o)  Fclthamy.  England,  L.  R.  2  Q.  B.  33. 

(p)  Morgan  v.  Vale  of  Neath  Rail.  Co.,  L.  R.  1  Q.  B.  149. 

(q)  Warhurton  y.  Great  Western  Rail.  Co. ,  L.  R.  2  Ex.  30. 

{r)  Morgan  Y.  Vale  of  Neath  Rail.  Co.,  33  L.  J.  265,  Q.  B.,  judgment  of 
Blackburn,  J. 

(s)  Smith,  Master  and  Servant,  2nd  ed.,  205,  206. 

{t)  See  General  Steam  Nav.  Co.  v.  British  and  Colonial  Steam  Nav.  Co., 
L.  R.  4  Ex.  238  (Ex.  Ch.),  esp.  judgment  of  Byles,  J.,  246.  Compare 
Smith,  Master  and  Servant,  2nd  ed.,  205,  206  ;  Luceij  v.  Ingram,  6  M.  & 
W.  302  ;  Hammond  v.  Rogers,  7  Moo.  P.  C.  160  ;  Conservators  of  the 
Thames  v.  Hall,  L.  R.  3  C.  P.  415. 

{u)  Martin  v.  Temperleij,  4  Q.  B.  298  ;  12  L.  J.  129,  Q.  B. 
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Exception  3. — Where  the  employer  is  a  public  oflB.cer  under 
Government. 

Public  officers  under  Government,  (e.  ^.,tlie  postmaster- 
general),  are  not  resjionsible  for  torts  committed  by  their 
servants  (r)-  The  cases  in  which  public  officers  have  been 
held  not  liable  for  the  torts  of  their  subordinates  were 
decided  upon  the  ground,  that  the  Government  was  the 
princij^al  and  the  defendant  merely  the  servant  {x),  and 
that  an  action  must  be  brought  either  against  the  principal 
or  against  the  immediate  actors  in  the  wrong  {y) ;  and 
cannot  be  mamtained  against  an  intermediate  subordi- 
nate under  whom  the  actual  wrongdoer  is  employed,  and 
this  holds  although  there  is  no  remedy  in  the  case  of 
torts  committed  by  persons  employed  by  Government 
against  the  ultimate  princijial,  i.  e.,  the  Crown  {z). 

It  was  at  one  time  thought  (a)  that  tliis  exception 
protected  trustees  or  corporations  for  the  gratuitous  per- 
formance of  public  works,  from  liability  to  be  sued 
for  the  torts  of  theu'  servants ;  but  it  appears  now 
settled,  that  the  principle  on  which  a  private  person 
or  company  is  liable  for  damages  occasioned  by  the 
neglect  of  servants,  ajiplies  to  commissioners,  trustees, 
corporations,  or  others,  entrusted  with  the  j)erformance 
of  j)ublic  works,  even  though  no  gain  is  derived  from  the 
works  by  the  commissioners,  &c.,  either  in  their  indi- 
vidual or  in  their  corporate  capacity  {h). 

(v)  Lane  v.  Cotton,  1  Salk.  17;  1  Ld.  Eaym.  646;  WJiitJield  v.  Lord 
U  Dcsixnscr,  2  Cowp.  754  ;  Nicholson  v.  Mouncey,  15  East,  384.  Nor  is 
there  any  remedy  whatever  against  the  Crown.  See  Canterhury' s  Case, 
1  Phil.  306. 

{x)  Tlic  Mersey  Docks  Co.  v.  Gibhs,  L.  R.  1  H.  L.  Ill,  per  BlacTchurn,  J. 

(y)  Story,  Agenc}',  s.  313.  See  further  as  to  this,  Subordinate  Rule 
p.  466,  post. 

(2)  Canterbury's  Case,  1  Phil.  306. 

{a)  Metcalfe  v.  Hetherington,  24  L.  J.  314,  Ex.  ;  11  Ex.  257  ;  5  H.  &  N. 
719  ;  Eolliday  v.  St.  Leonard's,  Shoreditch,  30  L.  J.  361,  C.  P.  ;  11  C.  B., 
N.  S.,  192. 

(6)  31ersey  Bocks  Co.  v.  Gibbs,  L.  R.  1  H.  L.  93  ;  35  L.  J.  225,  Ex. 
(H.  L.). 
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Rule  103. — A  servant  or  other  a^ent  is  liable  to       ^^^ 

o  AGENT. 


Rule  103. 
Agent 


the  person  wronged  for  acts  of  misfeasance,  or 
positive  wrong,  in  the  course  of  his  employment,  but 
not  for  acts  of  non-feasance  or  mere  omission  (c).        Habie  for 

^   '  acts  01  miS' 

feasance. 

All  persons  concerned  in  a  wrong  are  liable  to  be  Acts  of  mis 
charged  as  principals.  "  The  warrant  of  no  man,  not  f^^^^^- 
even  the  king  himself,  can  excuse  the  doing  of  an  illegal 
act,  for  although  the  commanders  are  trespassers  so  are 
also  the  persons  who  did  the  fact"  (d)  ;  and  "  no  autho- 
rity whatsoever  from  a  superior  can  furnish  to  any  party 
a  just  defence  for  liis  own  positive  torts  or  trespasses, 
for  no  man  can  authorise  another  to  do  a  positive 
wrong  "  (e).  Hence,  a  servant  who  commits  a  trespass, 
or  who  injures  the  plaintiff  by  negligent  driving,  or  by  a 
fraud  (/),  is  liable  to  be  sued  by  the  person  injm-ed,  and 
the  agent  who  actually  does  the  wrong  may  be  liable, 
though  his  employer  {e.g.,  as  being  a  pubHc  officer  under 
Government)  cannot  be  sued.  If  goods  are  delivered 
by  T.  to  P.  to  keep  them,  and  P.  in  his  turn 
delivers  them  to  A.  to  keep  for  the  use  of  T., 
and  A.  wastes  or  destroys  them,  T.  may  sue  A. 
although  the  bailment  was  not  made  to  A.  by  T.,  for  A. 
is  a  wrongdoer  (g).  If,  again,  an  auctioneer  is  employed 
by  a  sheriff  to  sell  at  an  auction,  goods  which  the  sheriff 
had  taken  in  execution,  which  were  not  the  property 
of  the  execution  debtor  ;  the  auctioneer,  if  he  sells 
them,  is  equally  liable  to  an  action  with  the  sheriff  (i). 
*'  The  point  [in  such  a  case,]  is  whether  [the  servant] 

(c)  See  Smith,    Master    and    Servant,    2nd   ed.,    241,    and    following, 
story.  Agency,  s.  308—312. 

(d)  Sands    v.   Child,   3  Lev.   352 ;  but   see  Buron  v.  Denmati,  2  Ex. 
167. 

(c)  Story,  Agency,  s.  309. 

(/)  Smith,  Master  and  Servant,  2nd  ed.,  245,  246.     Compare  Story, 
Agency,  s.  310. 
{g)  Story,  Agency,  s.  311. 
(i)  Farebrother  v.  Ansley,  1  Camp.  343. 
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AND 


AGENT.  can  derive  from  his  master  can  excuse  him  from  being 
liable.  .  .  .  The  act  of  selling  the  goods  is  the  conver- 
sion, and  whether  to  the  use  of  himself  or  another  it 
makes  no  difference"  (k).  Servants,  therefore,  have  often 
been  held  liable  in  trover  for  the  conversion  of  goods, 
though  the  act  was  done  for  their  emploj^er's  benefit  (Z). 
P.  purchased  goods  under  circumstances  which  made 
him  guilty  of  a  conversion.  The  goods  were  delivered 
to  A.,  P.'s  clerk,  who  sent  them  to  P.,  who  was  in 
America.  A.  was  held  liable  for  an  act  of  conversion  (m). 
"  A  person  is  guilty  of  conversion  who  intermeddles 
with  any  property  and  disposes  of  it,  and  it  is  no  answer 
that  he  acted  under  authority  from  another,  who  had 
himself  no  authority  to  dispose  of  it.  .  .  .  And  the  com*t 
is  governed  by  the  principle  of  law,  and  not  b}'  the  hard- 
ship of  any  particular  case,  for  what  can  be  more  hard 
than  the  common  case  in  trespass,  where  a  servant  has 
done  some  act  in  assertion  of  his  master's  right,  that 
he  shall  be  liable,  not  only  jointly  with  his  master,  but 
if  his  master  cannot  satisfy  it,  for  every  penny  of  the 
whole  damage ;  and  his  person  also  shall  be  liable  for 
it ;  and,  what  is  still  more,  that  he  shall  not  recover 
contribution?"  But  the  same  act  which  would  amount 
to  conversion  if  committed  by  the  master,  need  not 
necessarily  bear  this  character  when  done  by  the  ser- 
vant. Where,  for  example,  the  latter  refuses  to  deliver 
up  goods  received  from  his  master  without  his  master's 
orders.  Such  refusal  has  been  held  not  to  amount  to  a 
conversion  by  the  servant.  The  distinction  is  that  if  the 
servant  refuse  to  give  up  the  goods  to  the  rightful  owner, 
and  rely  on  his  master's  title,  he  is  liable  in  trover;  but 
if  he  merely  gives  a  qualified  refusal  and  refers  to  his 
master,  he  is  not  liable  (n). 

:   {k)  PerJciiis  v.  Smith,  1  Wilson,  328,  per  Lee,  C.  J. 
{I)  Ibid. 

(m)  StepheTis  v.  ElwaU,  4  M.  &  S.  259,  261,  judgment  of  EUcnborough,  C.  J. 
(n)  Lee  v.  RobinMn,  2.5  L.  J.  249,  C.  P.  ;  Lee  v.  Baycs,  18  C.   B.  599, 
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xV  servant  or  agent  is  not  liable  to  third  persons  for    i-ivincital 
the  mere  non-iicrformance  of  his  duties  as  such  agent.      agent. 
"  Non-feasances  or  mere  neglects  in  the  performance  of  ^^^^^^^^. 
duty  .  .  .  must  arise  from  some  express  or  implied  obli-  feasance, 
gation  between  particular  parties  standing  in  privity  of 
law  or  contract  with  each  other,  and  no  man  is  bound  to 
answer  for  such  violations  of  duty  or  obligation  except  to 
those  to  whom  he  has  become  directly  bound  or  amenable 
for  his  conduct  "  (o).     The  distinction,  however,  between 
acts  which  are  mere  neglects  of  an  agent's  duty  to   his 
principal  and  acts  which  are  Avrongs  towards  third  parties, 
is  a  very  fine  one.  If,  for  example,  the  servant  of  a  carrier 
negligentl}^  loses  a  parcel  of  goods  entrusted  to  him,  the 
carrier,  and  not  the  servant,  is  responsible  to  the  bailor 
or    owner    of  the    goods  (j)).     But  if   the    servant  were 
wilfully   to    destroy   them    he   would   be    liable   to    the 
owner  (q). 

In  determining  the  liabilit}'  of  a  servant  towards  a 
third  party  the  question  to  be  answered  is,  it  is  conceived, 
has  the  act  of  the  servant  merely  violated  a  duty  he 
owes  to  his  master,  or  is  it  also  an  infringement  of 
the  rights  of  the  third  party  ?  In  the  former  case 
he  cannot,  in  the  latter  he  can,  be  sued  by  such 
party  (.s). 

Can  the  'princ'iixd  and  agent  he  jointly  sued  '? — A  master  Can  prin- 
and  servant  can  certainly  be  sued  jointly  Avhen  they  are  ^^^^^^%^f 
liable  in  the  character  of  joint  wrongdoers,  c.<y.,  where  sued? 

607.     Compare  Alexander  v.   Southey,  5  B.   &  Aid.  247,  Avith  Wilson-  v. 
Amlcrton,  1  B.  &  Ad.  450  ;  Smith,  Master  and  Servant,  2nd  ed.,  244— 

246. 

{())  Story,  Agency,  s.  309.  This  is  in  reality  an  application  of  the 
principle  that  no  one  can  sue  for  the  breach  of  a  contract  except  the  party 
with  whom  it  is  made.     See  Rule  10. 

(p)  Lanex.  Cotton,  12  Mod.  488. 

(q)  Compare  Story,  Agency,  s.  310,  311. 

(s)  It  has  been  suggested  that  a  servant  is  not  liable  for  an  injury  to 
his  fcllow-scrvant  in  the  course  of  their  common  employment  (SoiUhcote  v. 
Stanley,  1  H.  &  K  247  ;  25  L.  J.  339,  Ex.  See  25  L.  J.  340,  Ex.,  judg- 
ment o^  Pollock,  C.B.  Compare  Albro  v.  Jaquith,  4  Gray,  Eep.  (Amer.) 
99  ;  Farwcll  v.  Boston  and  Worcester  Rail.  Co.,  4  Mete.  (Amer.)  49).  But 
the  correctness  of  this  view  is  most  doubtful. 

H   H 
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PRINCIPAL  the  servant  trespasses  by  order  of  the  master  (x).  The 
preponderance  of  authority  is  further  in  favour  of  their 
liabiUty  to  a  joint  action  where  the  master  is  responsible 
not  as  a  joint  wrongxloer,  but  because  his  servant  com- 
mitted the  wrong  complained  of  in  the  course  of  his 
emi:)loyment  {y).  Thus  a  railway  company  and  their 
manager  have  been  jointly  sued  for  malicious  prosecu- 
tion (z).  So  a  clerk  of  commissioners,  a  contractor 
and  the  contractor's  servant,  have  been  sued  jointly  for 
damage  caused  by  opening  a  ditch  across  a  highway  (a). 
Still  it  has  been  doubted  on  high  authority  whether  a 
master  and  servant  can  be  sued  jointly,  where  the  master 
is  liable  only  on  account  of  his  position  as  master  (b). 


Suh- 

ordinate 
Rule. 

No  action 
against  in- 
termediate 
agent. 


SUBORDINATE    IIULE. 

An  action  for  tort  may  he  hroiujht  eitlier  aga'uist  the  prin- 
cipal, or  against  the  immediate  actor  in  the  wrong,  hut 
cannot  he  hronght  against  an  intermediate  agent  {c). 

If  P.  employs  X.  to  act  as  manager  of  his  business, 
and  X.  hires  A.  who  commits  a  wrong  against  T.,  T.  can, 
as  a  general  rule,  either  sue  P.  on  the  ground  of  the 
Vi'rong  being  committed  by  A.  in  the  course  of  his  em- 
ployment, or  sue  A.  as  being  the  actual  wrongdoer.  But 
he  cannot  sue  X.,  who  is  neither  A.'s  principal  nor  him- 
self the  doer  of  the  wrong. 

"If  an  action  were  brought  by  the  owner  of  goods 
against  the  manager  of  the  goods  traffic  of  a  railway 
company  for  some  injuries  sustained  on  the  line,  it  would 
fail,  unless  it  could  be  shown  that  the  damage  were 
done  by  his  orders  or  directions ;  for  the  action  must  be 

{x)  See  p.  441,  and  p.  430,  ante. 

(y)  See  pp.  445—459,  ante. 

{z)  Stevens  v.  Midland  Rail.  Co.,  23  L.  J.  328,  Ex.  ;  10  Ex.  352. 

(a)  Hall  V.  S/nUh,  2  Bing.  156. 

{b)  Compare  Michael  v,  Alestree,  2  Lev.  172  ;  Whitamore  v.  Waterhousc, 
4  C.  &  P.  383  ;  Parsons  v.  Winchell,  5  Cush.  (Amer.)  592,  where  all  the 
cases  are  reviewed. 

(c)  Story,  Agency,  s.  313  ;  Mersey  Docks  Co.  v.  Gihhs,  L.  E.  1  H.  L. 
93  ;  35  L.  J.  225,  Ex.  (H.  L.). 
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brought  either  against  the  principal  or  against  the  imme- 
diate actors  in  the  wrong.  .  .  .  The  principle  is  the 
same  as  that  on  which  the  surve3'or  of  the  highway's  is 
not  responsible  to  a  i:)erson  sustaining  injury,  from  the 
parish  ways  being  out  of  repair,  though  no  action  can  be 
brought  against  his  principals,  the  inhabitants  of  the 
parish  "  (d). 

The  masters  of  ships,  however,  although  servants  of  Masters  of 
the  owners,  are  responsible   for  the  negligence  of  sub- 
ordinate officers  and  others  employed  by  them  (e). 


(d)  Mersey  Docks  Co.  v.    Gihhs,  L.    1!.   1  II.  L.  Ill,  per  Blackburn,  J. 
See  Yoiinrj  v.  Davis,  7  H.  &  N.  760  ;  31  L.  J.  2.50,  Ex. 
(c)  Story,  Agency,  s.  315. 


H    II    2 


CHAPTER  XXVII. 


PAETNEES. 


Rule  104.        RuLE  IQ-I. — One,  01'  aiiv,  or  all  of  the  partners  in 
An,  or  any  a  fimi,  or  members  of  an  unincorporated  company, 

of  members  ,     .    .      ,       „  •         t    i  i 

of  firm  may  mav  DC  succl  jonitlv  lor  a  wrong  committed  by  the 

he  sued  for     _,      "■ 

tort  of        hrni  or  company, 

firm. 

A  finn  is  nothing  more  than  the  persons  who  at  any 
given  moment  compose  it  (a).  Hence,  for  any  Avrong 
■which  can  be  considered  the  act  of  the  firm,  the  members 
X.,  Y.,  and  Z.  are  collectiveh'  and  individnally  (h)  liable 
to  be  sued.  An  act  may  be  the  act  of  the  firm,  either 
because  it  is  done  by  one  of  the  partners  within  the 
scoi)e  of  his  partnership  business,  that  is,  as  agent  of 
the  iirm ;  or  because  it  is  done  by  a  person,  {e.  g.,  a 
serA'ant,)  in  the  employment  of  the  tii-m.  The  rule  that 
all  or  any  of  the  partners  may  be  sued  holds  good  even 
when  the  tort  complained  of  is  in  no  other  sense  the  act 
of  the  finn  than  as  being  the  act  of  a  servant  of  the  finn 
in  the  course  of  his  employment.  If,  for  example,  M., 
the  servant  of  the  pai-tners  X.,  Y.,  and  Z.,  in  the  coiu'se 
of  his  service  injiu'es  A.  through  his  neghgence  or 
fraud  (c),  A.  can  sue  X.  alone,  and  X.  cannot  object  to 
the  nonjoinder  of  Y.  and  Z.  (d). 

(a)  See  pp.  148,  149,  ante.  See  as  to  nature  of  partnerships  and  imin- 
corporated  companies,  pp.  148 — 150,  ante. 

(b)  Evde  98. 

(c)  Eapp  T.  Latham,  2  B.  &  A.  795  ;  Lovell  v.  Ekks,  2  Y.  k  C.  (Ex.) 
46,  481 ;  1  Lindlev,  TartnersLip,  2nded.,  319,  320;  see  pp.  445—459,  ante. 

id)  Mitchell  v.  Tarbutf,  5  T.  R.  649  ;  Anscll  v.  WcUcrhouse,  6  M.  &  S. 
385  ;  1  Lindlev,  Partnership,  2nd  cd.,  488,  4S9. 
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The   principle  that  there  is  no  contribution  between    partners. 
wrongdoers  (e)  does  not  apply  to  a  person  made  a  wrong- 
doer  by   inference    of  law  onh'.     X.    therefore,   in   the 
supposed  case,  could  recover  from  Y.  and  Z.  their  share 
of  the  damages  which  he  was  compelled  to  pay  A.  (/). 

Exception. — Where  partners  sued  as  co-owners  of  land  (y).  Excepticn. 

(c)  See  p.  431,  ante.  Co-owners 

(/)  Memjwcalhci-  v.  Nixan,  2  Smith,  L.  C,  6tli  ed.,  481,  4SG  ;  Pearson 
V.  Skcllon,  1  JL  &  W.  501  ;  Adamsonv.  Jarvis,  4  Bing.  66. 
((j)  See  p.  438,  ante;  1  Liiulley,  Partiicrsliip,  2iul  ed.,  489. 
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CORPORA- 
TIONS. 


COEPOEATIONS  (a). 


Rule  105.       RuLE  105. — A  Corporation  or  incorporated  body 

A  coi-pora-    Can  be  sued  for  torts  (h). 

tiou  can  be 

sued  for  .  t    i  i  i  >  i  ■   i 

torts.  Corporations  are  liable  to  be  sued  lor  any  wrong  which 

they  can  commit. 

"  There  are,  of  com'se,  some  offences  for  which  a  cor- 
poration cannot  be  sued ;  for  instance,  murder,  for  a 
corporation  cannot  commit  murder ;  nor  can  they  be 
sued  for  immoral  crimes,  such  as  adultery,  nor  for  cor- 
ruption ;  though  the  members  individually  might  be 
sued"  (c).  These  offences  are,  it  is  true,  rather  crimes 
than  torts;  but  there  are  some  wrongs,  e.g.,  seduction, 
of  which  a  corporation  must  be  manifestly  incapable.  It 
was  at  one  time  thought  (<?),  but,  it  is  conceived,  erro- 
neously (e),  that  corporations  could  not  commit  torts, 
such,  e.g.,  as  malicious  prosecution,  or  libel,  involving 
the  existence  of  malice. 


(«)  A  corporation,  or  incorporated  company,  can  sue  for  wrongs  to  itself 
by  its  corporate  name  iu  the  same  manner  as  other  persons.  There  is 
nothing  to  prevent  a  corporation  from  suing  one  of  its  own  members. 
(Metropolitan  Saloon  Omnibus  Co.  v.  Hawkins,  28  L.  J.  201,  Ex.  ;  4  H. 
&  K  87.) 

{h)  As  to  nature  of  corporations,  see  pp.  163,  276,  ante. 

(c)  Metropolitan  Saloon  Omnihis  Co.  v.  Hawkins,  28  L.  J.  202,  Ex.,  per 
Pollock,  C.B, 

{d)  Stevens  v.  Midland  Rail.  Co.,  10  Ex.  252;  23  L.  J.  328,  Ex.; 
Biillen,  Pleadings,  3rd  ed.,  300. 

(c)  Green  v.  London  General  Omnibus  Co.,  7  C.  B.,  N.  S.,  290  ;  29  L. 
J.  13,  C.  P.  ;  Limpus  v.  London  General  Omnibus  Co.,  1  H.  &  C.  526  ; 
32  L.  J.  ;^4  Ex.  (Ex.  Ch.)  ;  1  Liudley,  Partnership,  2nd  ed.,  306. 
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A  c'orjjoration  or  compain',   being  an  abstract   thing,     corpora- 

niust  alwaj's  act  through  agents  (/),  and  are  liable  for  the  ^^^^'^' 

negligence  of  their  servants  committed  by  them  in  the 
course  of  their  employment  (g),  and  it  has  therefore  been 
held  that  the  Bank  of  England  was  liable  for  a  wrongful 
detention  of  goods  by  the  bank's  servants  (h).  It  is, 
however,  essential,  in  an  action  against  a  corporation,  as 
in  one  against  any  other  principal,  to  show  that  the  tort 
sued  for  was  either  authorised  or  ratified  by  the  corpora- 
tion, or  within  the  scope  of  the  servants'  employment  (i). 

Can  a  Corporation  he  sued  for  Frauds — There  is  good  Canacor- 
authority  for  the   statement  that   "  an   action  for  fraud  sued  for 
cannot  be  maintained  against  a  corporation  "  {j).  fraud; 

"  The  true  principle  is,  that  these  corporate  bodies 
[viz.,  companies],  through  whose  agents  so  large  a  por- 
tion of  the  business  of  the  country  is  now  carried  on, 
may  be  made  responsible  for  the  frauds  of  those  agents 
to  the  extent  to  which  the  companies  have  profited  from 
these  frauds ;  but  that  they  cannot  be  sued  as  wrongdoers 
by  imputing  to  them  the  misconduct  of  those  whom  they 
have  employed.  A  person  defrauded  by  directors,  if  the 
subsequent  acts  and  dealings  of  the  parties  have  been 
such  as  to  leave  him  no  remedy  but  an  action  for  the 
fraud,  must  seek  his  remedy  against  the  directors  per- 
sonally "  (/i).  "  The  principle  (of  making  a  company 
responsible  for  the  misrepresentations  of  the  directors) 
cannot  be  carried  to  the  wild  length  that  I  have  heard 
suggested  ;  namely,  that  you  can  bring  an  action  against 

(/)  Biillen,  Pleadings,  3rd  ed.,  300  ;  National  Exchange  Co.  of  Glasgow 
V.  Dreio,  2  Mo.Q.  103,  esp.  judgment  of  Lord  Cranivorth,  p.  123 — 127; 
and  see  Ferguson  v.  Wilson,  L.  R.  2  Cli.  App.  89, 

(g)  Mersey  Bocks  Co.  v.  Gibhs,  L.  E.  1  H.  L.  93  ;  35  L.  J.  225,  Ex. 
(H.  L.) 

(7i)   Yarhorough  v.  Bank  of  England,  16  East,  6. 

{i)  Stiles  V.  Cardiff  Steam  Boat  Co.,  33  L.  J.  31u,  Q.  B.  ;  1  Liiulley, 
Partnersliip,  2nd  ed.,  305,  306. 

0')  BuUen,  Pleadings,  3rd  ed.,  300;  Western  Bank  of  Scotland  v. 
Addie,  L.  R.  1  Sc.  App.  145. 

{k)  Western  Bank  of  Scotland  v.  Addie,  L.  R.  1  Sc.  App.  167,  judgment 
of  Lord  Cranworth. 
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CORPORA-  tlie  company  upon  tlie  ground  of  deceit,  because  the 
^''^'  directors  have  done  an  act  which  might  render  them 
liable  to  such  an  action.  That  I  take  not  to  be  the  law 
of  the  land,  nor  do  I  believe  that  it  would  be  the  law  of 
the  land  if  the  directors  were  the  agents  of  some  i)erson, 
not  a  company.  The  fraud  must  be  a  fraud,  that  is, 
either  personal  on  the  part  of  the  individual  making  it, 
or  some  fraud  which  another  person  has  impliedly  autho- 
rised him  to  be  guilty  of  (l).  "  The  distinction  to  be  drawn 
from  the  authorities,  which  is  sanctioned  by  sound  prin- 
ciple, appears  to  be  this.  When  a  person  has  been  drawn 
into  a  contract  to  purchase  shares  belonging  to  a  com- 
pany by  fraudulent  misrepresentations  of  the  directors, 
and  the  directors,  in  the  name  of  the  company,  seek 
to  enforce  that  contract,  or  the  person  who  has  been 
deceived  institutes  a  suit  against  the  company  to  rescind 
the  contract  on  the  ground  of  fraud,  the  misrepresenta- 
tions are  imputable  to  the  company,  and  the  purchaser 
cannot  be  held  to  his  contract,  because  a  company  cannot 
retain  any  benefit  which  they  have  obtained  through  the 
fraud  of  their  agents.  But  if  the  person  who  has  been 
induced  to  purchase  shares  by  the  fraud  of  the  directors, 
instead  of  seeking  to  set  aside  the  contract,  prefers  to 
bring  an  action  for  damages  for  the  deceit,  such  an  action 
cannot  be  maintained  against  the  company,  but  only 
against  the  dii-ectors  personally"  (?»)• 

There  is,  however,  nearly  equally  good  authority  for 
the  statement  that  a  corporate  body  can  be  sued  for  the 
fraud  of  their  agent  committed  in  the  course  of  his 
emplojanent.  The  Court  of  Exchequer  Chamber  have 
recently  held  a  joint-stock  banldng  company  directly 
liable  for  the  fraud  of  their  manager  (n),  and  have  thus 
laid  down  the  law.  "It  is  said,  [on  behalf  of  the  defen- 
dants] if  it  be  established  that  the  bank  are  answerable 

(Z)  New  Brunswick  Co.  v.  Comjhcarc,  9  H.  L.  C.  711,  739,  per  Lord 
C'raniumih. 

(m)  Western  Bmik  of  Scotland  w.  Addle,  L.  E.  1  So.  App.  157 — 158,  per 
Chelmsford,  Ch. 

{n)  Barwick  v.  Eiujlish  Joint  Stock  Bank,  L,  U.  2  Ex.  259  (Ex.  Cli.). 
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for  this  fraud,  it  is  the  fraud  of  the  manager,  and  ought  corpora- 
not  to  have  heen  described  as  the  fraud  of  the  bank.  I  '^"''^^' 
need  not  go  into  the  question  whether  it  be  necessary  to 
resort  to  the  count  in  case  for  fraud,  or  whether,  under 
the  circumstances,  money  having  been  actually  procured 
for  and  paid  into  the  bank  which  ought  to  have  got 
into  the  plaintiff's  hands,  the  count  for  money  had  and 
received  is  not  ap2:)licable  to  the  case.  I  do  not  discuss 
that  question,  because  at  common  law  no  such  difficulty 
as  here  suggested  is  recognised.  If  a  man  is  answerable 
for  the  wrong  of  another,  whether  it  be  fraud  or  other 
wrong,  it  may  be  described  in  pleading  as  the  wrong  of 
the  person  who  is  sought  to  be  made  answerable  in  the 
action  "  (o). 

The  law  on  the  point  under  consideration  must  be 
considered  as  open  to  doubt,  but  may  probably,  (it  is  sub- 
mitted,) be  still  summed  up  as  follows. 

"  So  long  as  it  is  law  that  a  principal  may  be  bound 
by  the  unauthorised  act  of  his  agent  {p),  so  long  it  will 
be  impossible  to  deny  that  companies  may  be  affected  hy 
the  false  and  fraudulent  representations  of  their  directors, 
although  they  have  no  authority  to  promulgate  false- 
hoods. The  falsehood  may  be  an  excess  of  authority, 
but  it  does  not  therefore  follow  that  it  is  imputable  only 
to  those  who  utter  it  {q)  :  and  it  is  submitted  that  the 
question  whether  a  Mse  and  fraudulent  statement  can 
be  regarded  as  the  statement  of  a  company,  must  be 
answered  in  the  affirmative,  if  the  statement  in  question 
is  made  by  an  agent  of  the  compan}',  if  it  relates  to  a 
matter  as  to  which  he  is  its  agent,  and  if  it  is  made  in 
the  course,  and  as  part,  of  the  business  which  lie  is 
appointed  to  transact  for  the  company  (</)  "  (/•). 

(o)  Barwick  v.  English  Joint  Stock  Bank,  L.  E.  2  Ex.  2C6,  judgment 
of  the  Excliequer  Chamber  delivered  by  Wilhs,  J. 

{p)  Foster  V.  Green,  7  H.  &  K  881  ;  31  L.  J.  158,  Ex. 

{q)  BurHcs  v.  Pennell,  2  H.  L.  C.  497  ;  Deposit  and  General  Life 
Assurance  Co.  v.  Ayscough,  6  E.  &  B.  701  ;  NicoVs  Case,  3  De  G.  &  J, 
387  ;  Blake's  Case,  34  Beav.  639. 

(r)  1  Liudley,  Partnership,  2nd  ed.,  32G.  See  further  Cox,  Joint  Stock 
Companies,  7th  ed.,  38,  39, 
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INFANTS  («). 


RuLE^oe.        Rule  106. — An    infant  may  be   sued   for  torts 
Infant  may  committed  bv  liim  (h). 

be  sued  for  ./  \   / 

torts. 

Infancy  is  no  defence  to  an  action  for  tort,  e.  g.,  for  an 
assault,  a  trespass,  &c. 
Torts  Torts  founded  on  contract  (c). — An  infant  cannot  be 

contract.  u^ade  liable  for  what  is  really  a  breach  of  contract  b}^ 
the  fact  of  the  action  being  brought  in  the  form  of  an 
action  for  tort.  Whether,  therefore,  an  infant  is  or  is 
not  liable  in  an  action  in  form  ex  delicto,  depends  in  each 
case,  not  upon  the  form,  but  upon  the  true  nature  of  the 
action.  He  is  liable,  if  it  be  in  reality  an  action  for  tort  ; 
he  is  not  hable,  if  it  be  in  substance  an  action  for  breach 
of  contract.  Thus  an  infant  cannot  be  charged  on  the 
custom  of  the  realm  as  a  common  innkeeper  ;  he  cannot 
be  sued  for  breach  of  duty  as  a  carrier  ;  nor,  it  is  said, 
can  he  be  made  liable  for  the  conversion  of  goods,  if  the 
cause  of  action  is  grounded  on  a  matter  of  contract  with 
the  infant,  and  constitutes  a  breach  of  contract  as  well  as 
a  tort  {d).  On  the  same  principle,  where  an  infant  hii-ed 
a  mare,  and  injured  it  by  immoderate  riding,  it  was  held 
that  the  plea  of  infancy  was  an  answer  to  the  action,  the 


(a)  An  infant  has  exactly  the  same  rights  of  suing  as  are  possessed  by 
persons  not  infants.  He  sues  in  the  name  of  his  next  friend  ;  but  this  is 
a  mere  matter  of  form. 

{b)  And  of  course,  therefore,  a  person  who  has  attained  his  majority 
may  be  sued  for  torts  committed  during  infancy. 

(c)  See  pp.  IG— 22,  and  pp.  370—380,  cade. 

id)  Manhy  v.  Scoff,  1  Lev.  4  ;  2  Smith,  L.  C,  6th  ed.,  396. 
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action  being  founded  on  a  contract  (e).     But  where  an     infants. 

infant  hired  a  horse,  on  the  terms  that  it  was  to  be  ridden 

on  the  road,  and  not  over  fences  in  the  fields,  and  having 

got  possession  of  the  horse,  lent  it  to  a  friend,  who  took 

it  off  the  high  road,  and  in  the  endeavour  to  jump  it  over 

a  hedge  killed  it,  the  infant  was  held  to  have  committed 

a  wrong,  and  to  be  responsible  in  damages  for  the  value 

of  the  horse  (/). 

Exception. — Where  fraud  closely  connected  with  a  contract.  Exception. 

An  infant,  cannot  be  made  liable  for  a  distinct  fraud,  Fraud 
if  it  be  too  closely  connected  with  a  contract.     Thus,  an  ^on^ngcted 
action  at  law  will  not  lie  against  a  person  for  fraudulently  with  con- 
representing  himself  of  full  age,  and  thereby  inducing  the 
plaintiif  to  contract  with  him  (//). 

(e)  Jenninijii  v.  Cundall,  8  T.  R.  335. 

(/)  Bernard  v.  Eaggis,  4  C.  B.,  N.  S.,  45  ;  32  L.  J.  189,  C.  P. 

{g)  Price  v.  Hewitt,  8  Ex.  146  ;  Liverpool  Adelphi  Loan  Association  v. 
Fairhurst,  9  Ex.  422  ;  23  L.  J.  1G3,  Ex.  ;  Bartlctt  y.  Wells,  1  B.  &  S. 
S36  ;  31  L.  J.  57,  Q.  B. 
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Rule  107. 

Husband 
and  wife 
sued 

jointly  for 
wrongs 
committed 
by  ^vife. 


HUSBAND   AND   WIFE. 


Rule  107  (a). — A  husband  and  wife  must  be  sued 
jointly  for  all  torts  committed  by  the  wife  either 
before  marriaire  or  durino-  coverture. 


A  woman  is  liable  for  all  torts  committed  by  her  as 
well  before  as  after  her  marriage.  If,  that  is  to  say,  Y. 
assaults  A.,  trespasses  on  his  land,  or  defrauds  him,  she 
does  not  get  rid  of  her  liabiHty  by  marriage  with  X. ;  nor 
is  she  free  from  responsibility  for  torts  committed  during 
coverture,  whether  they  are  committed  by  herself  alone, 
or  when  acting  together  {h)  with  X.  Though  Y.  during 
coverture  cannot  be  sued  alone,  and  must  be  sued,  if 
at  all,  together  with  X.,  yet  when  X.  and  Y.  commit  a 
joint  tort,  the  plaintiff  has  the  choice  of  either  suing  X. 
and  Y.  jointl}-,  (which  is  in  efiect  to  bring  an  action 
agamst  Y.)  or  of  suing  X.  smgly.  But  for  what  is  merely 
the  tort  of  the  wife,  whether  committed  before  or  after 
marriage,  an  action  cannot  be  brought  against  X.  alone. 

Toj'ts  founded  on  contract. — A  married  woman  cannot 
be  made  responsible  for  breaches  of  contracts  made  with 
her  dm-ing  coverture,  by  being  sued  for  such  breaches  in 
the  form  of  an  action  for  tort  (c). 

Exception.        Exception. — Where  fraud  closely  connected  witli  a  contract. 

A  woman  is  not  liable  either  during  coverture,  or  after 


Torts 

founded  07i 
contract. 


Fraud 
closely 
connected 
with  con- 
tract. 


(«)  For  the  rule  that   a  married  woman  cannot  be  sued  alone  durinr; 
coverture,  and  the  exceptions  to  it,  see  pp.  29G — 297,  an/c. 
(h)  CaUcrall  v.  Kcnyon,  3  (}.  B.  310. 
(c)  As  to  a  married  woman's  incapacity  of  contracting,  see  p.  299,  unte. 


d]':feni)Akts  in  actions  for  to  in'.  477 


AND 
WIFE. 


her  husband's  deatli,  to  be  sued  for  any  fraud  committed  iiusband 
during  coverture,  which  is  so  closely  connected  with  a  con- 
tract as  to  form  part  of  tlie  same  transaction.  Thus,  the 
question  was  raised  (d),  whether  an  action  would  lie  against 
a  husl)and  and  wife  for  a  f<ilse  and  fraudulent  representa- 
tion by  the  wife  to  the  plaintiffs,  that  she  was  unmarried  at 
the  time  of  "her  signing  a  promissor}'  note  as  a  surety  to 
them  for  a  third  person,  whereby  they  were  induced  to 
advance  money  to  that  person,  and  it  was  held  that  the 
action  was  not  maintainable.  "  A  feme  covert  is  unques- 
tionably incapable  of  binding  herself  b}'  a  contract ;  it  is 
altogether  void,  and  no  action  will  lie  against  her  hus- 
band. But  she  is  undoubtedly  responsible  for  all  torts 
committed  by  her  during  coverture,  and  the  husband 
must  be  joined  as  a  defendant.  They  are  liable,  there- 
fore, for  frauds  committed  by  her  on  an}^  person  as  for 
any  other  personal  wrong.  But  when  the  fraud  is  directly 
connected  with  the  contract  with  the  wife,  and  is  the 
means  of  effecting  it,  and  parcel  of  the  same  transaction, 
the  wife  cannot  be  responsible,  or  the  husband  be  sued 
for  it  together  with  his  wife.  If  this  were  allowed,  it  is 
obvious  that  the  wife  would  lose  the  protection  which  the 
law  gives  her  against  contracts  made  by  her  during  cover- 
ture, for  there  is  not  a  contract  of  any  kind  which  a  feme 
covert  could  make  whilst  she  kncAV  her  husband  to  be 
alive,  that  could  not  be  treated  as  a  fraud ;  for  every  sucli 
contract  would  involve  in  itself  a  fraudulent  representa- 
tion of  her  capacity  to  contract  "  (e).  Where,  again,  a 
married  woman  fraudulently  represented  to  the  plaintiff, 
that  a  bill  was  accepted  by  her  husband,  and  thereby 
induced  the  plaintiff  to  discount  it,  the  Court  of  Common 
Pleas  were  divided  in  opinion  on  the  question,  whether 
an  action  could  be  maintained  against  the  wife  and 
husband  (/). 

(d)  Fairhursf,  v.  Ziverpool  Loan  Association,    9   Ex.    422;    23  L.    J. 
163,  Ex. 

(c)  Ibid.,  23  L.   J.   164— 165,  Ex.  judgment  of  PoZto'/t,  C.B. 

(/)  Wright  v.   Leonard,  11  C.   B.,  N.  S.  258  ;  30  L.  J,  365,  C.  P. ; 
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Effect  of 
death. 


Effect  of 
divorce. 


Effect  of  Death. — On  the  death  of  the  husband  the  Avife 
remains  liable  (subject  to  the  exception  already  men- 
tioned) for  all  torts  committed  by  her  before  or  after 
marriage.  "  As  a  general  rule  a  married  woman  is 
ansAverable  for  her  wrongful  acts,  including  frauds,  and 
she  may  be  sued  in  respect  of  such  acts  jointly  with  her 
husband,  or  separately  if  she  survives  him.  The  liability 
is  hers,  though  living  with  her  husband ;  it  must  be  en- 
forced in  an  action  against  her  and  him,  which  to  charge 
him  must  be  brought  to  a  conclusion  during  their  joint 

lives"  (r/). 

On  the  death  of  the  wife  the  liability  to  be  sued  for  her 
'torts  survives,  if  at  all,  against  her  representative  ;  her 
husband  is  not  liable  for  any  tort  committed  by  her  (/<). 

Effect  of  Divorce. — A  divorce  leaves  the  wife  liable,  and 
frees  the  husband  from  responsibilit}^  for  all  torts  com- 
mitted by  her.  "  I  think  a  husband,  after  he  has  been 
divorced  from  his  wife,  is  not  liable  for  a  tort  committed 
by  her  during  the  coverture.  .  .  .  During  the  coverture 
the  wife  has  in  law  no  separate  existence,  and  she  can 
neither  sue  nor  be  sued  in  any  court.  For  any  wrong 
committed  by  her  she  is  liable,  but  because  she  has  no 
separate  existence  she  cannot  be  sued  alone,  and  her 
husband  must  be  joined  with  her.  If  the  wife  dies  after 
an  action  has  been  commenced  against  her  and  her  hus- 
band, the  action  abates  ;  but  if  the  husband  dies,  then  the 
action  goes  on  against  her.  It  is  clear,  therefore,  to  my 
mind  that  the  only  reason  why  the  husband  is  joined  at 
all  in  svicli  an  action  is  from  the  disability  of  the  wife  to 
sue  or  be  sued  alone.  But  as  soon  as  there  has  been  a 
divorce  a  vinculo  matrimonii,  that  disability  ceases  ;  she 
is  in  the  same  position  as  if  she  had  never  been  married, 
and  the  husband  ought  no  longer  to  be  joined.     Where 


Johnson  v.  Pyc,  1  Lev.  169  ;  >S'.  C,  1  Keb.  913;  Cooper  v.  WitJian,  1  Lev. 
247  ;  Cannam  v.  Farmer,  3  Exch.  698. 

{g)  Wright  v.  Leonard,  30  L.  J.  367,  C  P.,  judgment  of  Wilks,  J. 

Qi)  Except,  of  course,  torts  -whioh  she  may  have  committed  as  his 
agent. 
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the  marriage  is  not  dissolved,  but  the  parties  are  judicially  husband 
separated,  then  it  is  necessary  to  make  some  provision  for 
a  state  of  things  not  recognised  by  the  common  law ;  for 
Head  v.  Briscoe  (i)  is  an  authority  that  for  wrongs  com- 
mitted by  the  wife  during  coverture,  the  husband  is  jointly 
liable,  even  though  they  might  be  living  entirely  separate. 
This  was  done  by  the  provisions  of  the  20  &  21  Vict, 
c.  85.  .  .  .  But  there  was  no  necessity  to  make  any 
analogous  provision  for  a  dissolution  of  marriage  for 
which  the  common  law  is  sufficient."  (/r). 

{i)  5  C.  &  F.  484.' 

(k)  CaiKl  V.  Powdl,  34  L.  J.  168,  C.  P.,  judgment  qI Erie,  C.  J.  For 
the  effect  of  errors  os  regards  joinder  of  parties  in  actions  against  husband 
and  wife,  see  Eule  69,  which  applies,  mutatis  mutandis,  to  actions  for 
tort. 
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Rule  108. — A  bankrupt  can  be  sued  both  before 
Rule  108.  ^^j  ^f^^^,  obtaining  an  order  of  discliarge  for  all  torts 
Bankrupt     committed  by  him. 

may  be  'J 

sued  for 

torts.  ^  discharge  in  bankruptcy  is  no  defence  to  an  action 

for  tort  (a). 
Torts  Toiis  founded  on  contract. — It  is  said  that  even  where 

contract.  °"  ^^^^  plaintiff  may  at  his  choice  sue  either  for  breach  of 
contract  or  in  the  form  of  an  action  for  tort,  the  discharge 
is  no  bar  to  the  action  if  he  chooses  to  sue  in  the  latter 
form  (b),  unless,  indeed,  he  has  already  proved  for  his 
claim,  in  which  case  he  will  be  taken  to  have  elected  to 
waive  the  tort  (c). 

It  may  be  open  to  doubt  whether  the  present  Act, 
which  in  effect  makes  all  claims  proveable  which  are 
grounded  on  contract,  may  not  make  the  order  of  dis- 
charge a  bar  to  any  claim  which,  in  Avhatever  form  the 
action  be  brought,  is  substantially  a  claim  for  compensa- 
tion for  a  breach  of  contract  (d). 

(a)  Bankruptcy  Act,  18G9,  ss.  31  and  49  ;  and  sec  p.  307,  n.  {g),  mile. 

(b)  Parker  v.  Crolc,  5  Bing.  63. 

(c)  Griffith  &  Holmes,  Bankruptc,y,  2iid  ed.,  964.  * 

{d)  Compare,  as  to  things  in  action,  Bankrnjjtcy  Act,  1869,  ss.  4  and  2.^. 
The  latter  certainly  suggests  the  idea  that  the  Trustee  must  sue  for  all  the 
bankrupt's  things  in  action. 
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EXECUTORS  AND  ADMINISTRATORS. 

Rule  109. — The  personal  representatives  of  the 
deceased  {i  c.^  his  executors  or  admmlstrators ) 
cannot  be  sued  for  torts  committed  by  him. 

The  principle  of  the  common  law  that  an  action  for  a 
wrong  does  not  survive,  applies  as  well  to  the  liability  not  to  i>e' 
to  be  sued  as  to  the  right  to  sue.  This  principle  has,  torts.  °^ 
even  as  regards  the  liability  of  executors,  kc,  to  be 
sued,  been  greatly  modified  by  exceptions,  but  not  to 
the  same  extent  as  in  its  application  to  their  right  to 
bring  an  action;  and  though  the  exceptions  are  nearly 
as  extensive  as  the  rule  itself,  they  are  themselves  subject 
to  limitations,  which  make  it  expedient,  for  the  sake  of 
clearness,  to  treat  the  common  law  principle  as  still 
forming  the  general  rule,  and  to  consider  the  modifica- 
tions of  it  as  exceptions. 

If  X.  assaults,  slanders,  or  libels  A.,  or  through  his 
negligence  kills  A.,  and  dies  after  committing  these  wrongs, 
no  action  can  be  brought  against  his  representatives. 
So,  again,  if  X.  injures  A.'s  property,  e.  g.,  converts  or 
destroys  his  goods,  or  trespasses  on  his  land,  and  dies 
more  than  six  months  after  committing  these  wrongs,  no 
action,  at  any  rate  in  the  form  of  an  action  for  tort,  can 
be  brought  against  X.'s  representatives. 

Exception  1. — Injuries  to  property  within  3  &  4  Will.  lY.  c.  42.     Exceptions 

Under  3  &  4  Will.  IV.  c.  42,  s.  2,  actions  may  be  Injuries  to 
brought  against  executors  or  admmistrators  for  any  injury  ^^jt^u^l  ^ 
to  property,  whether  real  or  personal,  committed  by  the  4  wm.  iv. 

I  I  °-  42- 
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EXECUTORS  testator  or  intestate  within  six  months  before  his  death. 
ADMixis-  1'lius,  for  example,  if  a  testator  or  intestate  takes  coal 
TRATORs.  from  the  plaintiff's  land,  and  raises  part  of  it  within  six 
months  before  his  death,  his  executor  or  administrator  is 
liable  to  be  sued  in  trespass  for  so  much  as  was  raised 
within  that  period  (a) ;  or  should  the  deceased  obstruct  a 
watercourse,  defraud  the  plaintiff,  convert  his  goods  (h), 
or  in  any  other  way  injure  the  plaintiff's  property,  the 
representatives  of  the  wrongdoer  will  be  liable  to  be  sued, 
provided  the  wrong  were  committed  within  six  months  of 
his  death  (c). 

The  action  must  be  brought  within  six  calendar 
months  after  the  executors  or  administrators  have  taken 
upon  themselves  the  administration  of  the  estate  and 
effects  of  the  deceased  (d) ;  and  these  six  months  date  not 
from  the  death  of  the  deceased,  but  from  the  time  when 
the  representatives  have  taken  upon  themselves  the  admi- 
nistration of  his  estate. 

Actions  for       Exception  2.— Actions  for  dilapidations, 
dilapida- 
tions. At    common   law,    independently    of    any    statute,    an 

action  may  be  brought  for  dilapidations  against  the  ex- 
ecutors of  an  ecclesiastical  person  by  his  successor  (e). 

Actions  for        Exception  3. — Actions  for  tort  brought  in  the  form  of  actions  on 
tort  in  form    contract. 

This  is  an  exception  in  reality,  but  not  in  form. 

In  order  to  avoid  the  rule  that  actions  for  wrongs  do 
not  survive,  actions  were  often  brought  in  the  fonn  of 
actions  for  breach  of  contract,  though  in  reality  grounded 
on  a  tort.  Thus,  though  an  action  on  the  custom  of  the 
realm  against  a  common  carrier  was  considered  (/)  to  be 

(a)  Poivd  V.  Rccs,  7  A.  &  E.  426. 

(&)  Richmond  v.  ISiiclioJson,  8  Scott,  134. 

(c)  See  2  Williams,  Executors,  6th  ed.,  1602 — 1603. 

(d)  3&4  WiU.  IV.  c.  42,  s.  2. 

(e)  2  Williams,  Executors,  6th  ed.,  1603.  See,  as  to  a  devastavit,  4  &  5 
W.  &  M.,  c.  34,  s.  12  ;  2  Williams,  Executors,  6th  ed.,  1599. 

(/)  See  pp.  16—22,  ante. 


on  con- 
tract. 
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an  action  for  a  tort,  and  therefore  not  to  lie  against  a  executors 

carrier's  executors,  an  action  for  breach  of  the  contract  adjhnis- 

to  carry  safeh^  could  he  brought  against  them  for  the  orators. 
same  cause  (g). 

(g)  Poii-cll  V.  Layton,  2  K  E,  370.  See  Cowp.  375.  Collcn  v.  WricjJU, 
7  E.  &  B.  301  ;  26  L.  J.  117,  Q.  B.  ;  8  E.  &  B.  647;  27  L.  J.  215, 
Q.  B.  (Ex.  Ch.) 
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EJECTMENT. 
A. — PLAINTIFFS. 

Rule  110. — The  claimant  («)  or  plaintiff  in  eject- 
ment must  be  a  person  who  has  the  legal  right  to 
enter  and  take  possession  of  the  land,  &c.,  in  re- 
spect of  which  the  action  is  brouglit,  as  incident  to 
some  estate  or  interest  therein  (h). 


Nature  of         Natuve   of   Ejectment. — Ejectment    is    the    action   by 

ejeo  men  .     j^^g^j-^g  ^£  which  a  person  who  is  kept  out  of  possession  of 

land  (or  of  corporcnl  hereditaments)  (d)  which  he  has   a 

(rt)  Claimant  is  the  tcclmical  term  for  a  plaintiff  in  ejectment.  In 
explaining  this  and  the  following  rnles,  the  general  term  plaintiff  is  usually 
employed. 

(b)  See  Cole,  Ejectment,  66,  72.  He  adds  the  words,  "not  barred  or 
extinguished  by  the  Statute  of  Limitations."  As  where  a  right  is  barred 
or  extinguished  it  cannot  be  strictly  said  to  exist,  these  words  are  unneces- 
sary for  the  purpose,  at  any  rate,  of  the  present  rule. 

{d )  Cole,  Ejectment,  7^.  Ejectment  lies  only  for  the  recovery  of  certain 
kinds  of  property,  viz.,  lands,  tenements,  or  incorporeal  hereditaments,  the 
general  rule  being  that  "  ejectment  will  lie  to  recover  the  possession  of 
anything  whereof  the  sherili' can  deliver  possession"  (Selwyn,  N.  P.,  13th 
ed.,  627),  and  in  strictness  will  (subject  to  some  few  exceptions)  not  lie  for 
the  recovery  of  any  property  whereon  an  entry  cannot  be  made  (Ibid., 
614 — 615).  It  will,  for  example,  lie  to  recover  lands,  houses,  apart  of  a 
house,  a  coal  mine,  a  salt  pit,  an  orchard,  a  vestry,  and  so  forth  ;  but  will 
not  lie  for  a  canonry,  which  is  an  ecclesiastical  ofBce  only,  or  for  things 
such  as  an  advowson,  a  common  in  gross,  which  are  not  capable  of  being 
delivered  in  execution.  Thus,  while  it  has  been  held  to  lie  for  land 
covered  with  water,  it  has  been  held  not  to  lie  for  a  stream.  (For  these 
and  other  examples,  see  1  Selwyn,  N.  P.,  13th  ed.,  627,  628.)  Though  the 
decided  cases  mostly  refer  to  the   mode   in  which   property  should  be 
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rigTit  to  enter   upon  can  have  the  wrongful  possessors  plaintiffs 
turned  out  or  ejected,  and  hmiself  put  into  possession  hj^ 
the  officers  of  the  law. 

Any  person  who  has  an  estate  in  land  (provided  it  is 
not  an  estate  in  remainder  or  in  reversion)  has,  as  one 
of  the  rights  of  property,  a  right  to  enter  upon  his  land, 
or  to  enjoy  the  actual  possession  of  it.  Thus,  suppose 
A.  to  be  the  owner  in  fee  simple,  or  the  tenant  for  life  or 
for  years,  of  a  house,  Sec.  ;  he  has  the  right  to  enter 
into  his  house,  and  if  X.  occupies  the  house,  and  keeps 
A.  out  of  possession,  X.  is,  whatever  the  nature  of  A.'s 
estate,  a  wrongdoer.  A.,  if  he  wishes  to  recover  pos- 
session of  his  house,  that  is,  to  occupy  it  himself, 
and  turn  X.  out,  can,  if  he  chooses,  simply  enter, 
and  by  his  own  hands,  or  those  of  his  agents,  turn 
X.  out  of  the  house ;  for  A.,  who  has,  in  the  case 
supposed,  a  right  to  enter,  and  also  a  right  to  exclude 
X.,  can,  if  he  choose,  exercise  his  rights  without 
requiring  the  intervention  of  the  law  (e).  But  this 
course  is  exposed  to  several  disadvantages,  and  cannot 
be  adopted  where  there  is  any  doubt  whatever  as  to  the 
title  of  the  person  who  wishes  to  recover  possession. 
A.'s  safest  course  is  to  bring  an  action  of  ejectment 
against  X.,  the  main  object  of  which  is  to  effect,  by 
means  of  the  sheriff  and  his  officers,  the  same  result 
which  might  have  been  directly  effected  by  A.  himself ; 
viz.,  the  putting  A.  into  possession,  and  turning  X.  out 
of  occupation.  If  A.  succeeds  in  the  action,  this  is  ex- 
actly the  result  obtained,  since,  on  a  judgment  in  his 
favour,  a  writ  is  issued  to  the  sheriff',  commanding  him 
to  put  A.  into  possession.  A.  must,  in  order  to 
succeed,  show  a  good  title,  i.  e.,  a  distinct  right  on 
his  part  to  enter  into  the  house  and  turn  X.  out 
of   it ;    and    cannot   succeed    merely   by   showing   that 

described  in  the  \\Tit,  they  sufficiently  establish  the  principle,  that  eject- 
ment can  only  be  brought  for  that  kind  of  property,  e.  g.,  houses,  &c.,  of 
which  the  sheriff  can  give  possession, 
(c)  See  Colo,  Ejectment,  G6 — 71. 


486 


EJECTMENT. 


PLAINTIFFS  X.  had  no  right  to  he  in  tlie  house,  for  it  is  a  funda- 
mental principle  in  an  action  of  ejectment  that  the 
plaintiff  must  succeed  on  the  strength  of  his  own 
title,  and  not  on  the  weakness  of  the  defendant's. 
Hence  ejectment  raises  the  question  of  the  plaintiff's 
title,  hut  the  action  itself  is,  it  must  he  home  in  mind, 
a  mere  possessory  action.  If  the  plaintiff  succeeds,  all 
that  is  necessarily  proved  is  that  he  has  a  right  to  he 
put  into  possession,  and  if  he  fails  it  does  not  follow 
that  the  defendant  has  a  right  to  possession  either 
against  all  the  world,  or,  at  another  time  against  the 
plamtiff  himself.  The  defendant  X.,  for  example,  may 
answer  A.'s  claim  hy  showing  that  some  third  person, 
M.,  has  a  right  to  possession,  and  thus  that  neither  X. 
nor  A.  have  such  a  right. 

An  action  of  ejectment  used  to  rest  upon  a  series  of 
legal  fictions  which  it  is  not  within  the  scope  of  this 
treatise  to  explain  (/).  The  modern  action  under  the 
Common  Law  Procedure  Act,  1852,  is,  in  suhstance,  the 
old  action  divested  of  the  fictions  on  which  it  depended. 
It  commences  hy  the  following  writ,  which  combines  to 
some  extent  the  characteristics  of  a  writ  of  summons 
and  of  a  declaration,  and  serves  to  show  who  are 
the  persons  hy  and  against  whom  the  action  must  he 
brought. 

"Victoria,  Sec.  To  X,,  Y.,  and  Z.  {names  of  all  the 
tenants   in  possession),    and   all   persons  (h)    entitled   to 

defend  the  possession  of ,  in  the  parish  of ,  in 

the  county  of  ,  to  the  possession  whereof  A.,  B., 

and  C,  some  or  one  of  them,  claim  to  be  (or  to  have 
been  on  and  smce  the day  of ,  A.D. )  en- 


Writ  of 

ejectment, 


(/)  See,  for  an  explanation,  3  Steph.,  Com.,  726  ;  Cole,  Ejectment, 
1-3. 

{h}  These  words  refer  to  landlords,  to  wliom  tlie  tenants  in  possession 
ought  to  give  immediate  notice  when  the  writ  is  served  (C.  L.  P.  A.  1852, 
s.  209  ;  Cole,  Ejectment,  165),  also  to  any  other  persons  not  known  to  the 
claimant  to  be  in  possession  of  any  part  of  the  property,  but  who  may 
wish  to  appear  and  defend  the  action  with  leave  of  the  Court  or  a  judge. 
Cole,  Ejectment,  124,  701. 
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titled,  and  to  eject  all  other  persons  therefrom :  these  plaintiffs 
are  to  will  and  command  j-ou  or  such  of  you  as  deny  the 
alleged  title,  within  sixteen  days  after  service  hereof  to 

aj^pear  in  our  Court  of ,  to  defend  the  said  property, 

or  such  part  thereof  as  you  may  he  advised ;  in  default 
whereof  judgment  may  be  signed,  and  you  turned  out  of 
l^ossession  "  (/'). 

Legal  Right. — The  plaintiff  or  claimant  in  an  action  of  I^.egil 
ejectment  must  (/.)  have  a  legal  right,  and  a  legal  title 
is  sufficient,  notwithstanding  that  the  defendant  has  an 
equitable  title  (/).  Hence,  where  the  legal  estate  is  vested 
in  trustees,  as  where  A.  holds  land  in  trust  for  M.,  the 
action  should  be  brought  in  the  name  of  A.  {m).  So  if 
M.  is  a  mortgagor,  and  A.  a  mortgagee,  A.'s  name  should 
be  used  in  suing  X.  If  an  action  is  brought  by  the 
trustee,  A.,  a  lease  from  the  cestui  que  trust,  M.,  cannot 
be  set  up  against  the  trustee  in  any  case  without  the  aid 
of  a  court  of  equity  (»),  and  an  equitable  defence  cannot 
be  pleaded  in  ejectment  (o).  As,  generally  speaking,  a 
merely  equitable  title  to  the  land  is  not  sufficient  to 
support  an  ejectment  (^j),  the  person  who  has  the  legal 
estate,  e.  g.,  a  mortgagee,  may  often  bring  ejectment 
against  the  person  who  has  the  equitable  estate,  e.  g., 
the  mortgagor.  Thus,  a  mortgagor  who  remains  in 
possession  after  the  execution  of  a  mortgage  contain- 
ing no  proviso  or  stipulation  amounting  in  law  to  a 
rc-demise,  is  not  considered  as  a  tenant  from  year  to 
3'ear  to  the  mortgagee,  nor  even  as  a  tenant  at  will. 
He  is  at  most  a  tenant  at  sufferance,  and  may  be  treated 


{i)  C.  L.  P.  Act,  1852,  Sell.  A.,  No.  13. 

(k)  See  Eiile  3,  and  see  pp.  41,  43. 

(l)  Doe  d.  Hughes  v.  Jones,  9  M.  &  W.  372,  377  ;  1  Dowl.  N.  S.  352  ; 
Fc7my  d.  Eastlimi  v.  Child,  2  M.  &  S.  255. 

(m)  It  may,  however,  be  convenient  to  join  tlie  name  of  X.,  wliicli  can 
be  done  in  action  of  ejectment,  see  p.  493,  j)ost. 

(n)  Balxr  v.  IfcUish,  10  Ves.  554  ;  Doc  d.  Dcmcs  r.  Emns,  9  M.  & 
W.  48. 

(o)  Ncave  v.  Avcri/,  16  0.  B.  328  ;  24  L.  J.  207,  C.  P. 

(^;)  Sec  Cole,  Ejectment,  73. 


488  EJECTMENT. 

PLAINTIFFS  either  as  a  tenant  or  as  a  trespasser,  at  the  election  of 
the  mortgagee,  wlio  may  maintain  ejectment  against  him 
without  any  previous  notice  to  quit  or  demand  of  posses- 
sion (q).  The  question  as  to  a  mortgagee's  right  to  bring 
ejectment  against  a  mortgagor,  or  vice  versa,  depends  upon 
the  interest  left  in  the  mortgagor.  If  he  stands  in  the 
position  of  a  tenant  to  the  mortgagee,  as  he  generally 
does,  he  cannot  be  sued  in  ejectment  until  the  tenancj' 
be  terminated  by  his  default,  or  other\\dse  (r) ;  and  if  he 
be  in  the  position  of  a  tenant,  he  has  the  same  right  to 
sue  the  mortgagee  if  the  latter  turns  him  out  of  posses- 
sion, as  every  tenant  has  to  sue  his  landlord  if  the  latter 
dispossesses  him  during  the  tenancy,  since  the  landlord 
does  not,  during  the  tenancy,  possess  the  right  of  entry. 

Though  a  merely  equitable  title  is  not  sufficient  to 
support  ejectment,  a  title  by  estoppel  will  sometimes 
do  as  against  a  tenant  or  other  person  subject  to  the 
estoppel  (s).  A  cestui  que  trust,  for  example,  may  some- 
times sue  with  success  where  the  defendant,  c.  g.,  as 
being  his  tenant,  cannot  deny  that  the  i)laintiff  has  a 
legal  right  (t). 
Riglit  of  Eight  of  Entry. — The  right  to    enter  into    and  take 

joossession  of  the  land  is  the  foundation  of  an  action  of 
ejectment.  Anything  wdiich  shows  that  this  right  does 
not  exist  in  the  plaintiff  is  fatal  to  his  success,  and  the 
plaintiff  must  further  possess  this  right  in  virtue  of,  or 
incident  to,  some  estate  or  interest. 

The  right  must  be  a  right  to  the  actual  possession  of 
the  property.  A  right  to  the  rent  is  not  sufficient  {u), 
the  remedy  in  such  case  being  by  distress  {x),  or  an 
action  for  rent  {ij).     The  right  to  enter  must  be  imme- 

(q)  Cole,  Ejectment,  462  ;  and  see  Ibid.,  4G2 —  82,  as  to  actions  by 
mortgagee  and  by  mortgagor. 

(r)  See  C.  L.  P.  Act,  1852,  ss.  219—220,  for  special  provisions  for  the 
protection  of  mortgagors. 

(s)  Doe  d.  Harvey  v.  Francis,  4  M.  &  W.  331  ;  7  D.  P.  C.  193. 

(0  Cole,  Ejectment,  73. 

(m)  Doe  d.  Costa  v.  Wharton,  8  T.  R.  2 ;  Hill  v.  Saunders,  2  Bing,  112. 

(a')  Moss  V.  Gallimore,  1  Doug.  279. 

{y)   Vollcr  V.  Carter,  4  E.  &  B.  173. 
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(Hate;  that  is  to  say,  if  A.  lets  laud  to  B.,  he  cannot  plaintiffs 
bring  an  action  of  ejectment  against  X.  during  the  con- 
tinuance of  the  tenancy.  A  reversion  or  future  estate  is 
not  sufficient  to  support  ejectment,  unless  coupled  -with 
some  forfeiture  or  defeasance  of  the  previous  estate  in 
possession  (^).  But  after  the  expiration  of  a  term  or 
other  estate,  the  immediate  remainder  or  reversion  be- 
comes an  estate  in  possession,  and  will  warrant  an  actual 
entr}'.  A.,  for  example,  lets  land  to  B,,  B.'s  tenancy  . 
determines,  and  X.  after  this  enters  and  takes  possession, 
A.  ma}'  then  sue  X.  An  outstanding  term  is  therefore 
sufficient  to  defeat  an  action  of  ejectment,  and  even  a 
mere  tenancy  from  yenv  to  year,  implied  from  proof  of 
payment  of  rent,  and  not  shown  to  have  been  duly  deter- 
mined b}'  a  notice  to  quit  or  otherwise,  is  sufficient  to 
defeat  an  ejectment,  although  the  defendant  does  not  pre- 
tend to  derive  any  title  through  or  under  such  tenants,  or 
to  defend  on  tlieir  behalf  («)?  unless,  indeed,  he  be  estop- 
ped from  setting  up  such  outstanding  tenancy  (b). 

The  plaintiff  may  claim  in  the  writ  to  have  been  enti-  Riglit 

tied  on  and  since  the day  of ;  that  is  to  say, 

he  may  claim  to  have  had  a  right  of  entry,  and  therefore  mentioned 

.     .  ,     ,  1  1    c       T        \       1  •  ^^1  writ. 

to  have  been  mjured  by  the  defendant  s  keeping  pos- 
session on  and  from  any  day  prior  to  the  issue  of  the 
writ  which  he  chooses  to  name.  The  plaintiff  gains 
some  advantages  by  placing  his  title  as  early  as  possible, 
but  the  doing  so  involves  this  disadvantage,  that  if  a 
plaintiff  claim  to  have  been  entitled  on  and  since  a  speci- 
fied day,  he  must  prove  the  riglit  of  possession  to  have 
been  in  him  on  that  day,  and  thence  until  the  commence- 
ment of  the  action,  whereas  the  right  of  possession  may 
have  accrued  after  that  date  and  before  action  brought, 
either  by  the  expiration  of  a  notice  to  quit  or  by  a  demand 


must  exist 
from  date 


(:;)  Doe  d.  Wilson  v.  PJiillips,  2  Bing.  13  ;  Doe  d.  Wilson  v.  Abd,  2  M, 
&S.  541. 

(a)  Doe  d.  Waivn  v.  Horn,  3  M.  &  W.  333. 

(b)  See  Cole,  Ejectment,  288,  289.     Compare  the  rules  as  to  the  person 
to  bring  trespass,  pp.  333 — 339,  ante. 
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PLAINTIFFS  of  possession,  or  from  some  other  cii'cmnstance  (e).  A. 
brings  ejectment  against  X.,  his  tenant,  having  given  him 
notice  to  quit  on  the  1st  of  January,  such  notice  ex- 
piring, e.g.,  on  the  25th  of  March.  Ejectment  is  brought 
on  the  26th  of  March.  If  A.  simply  claims  to  be  enti- 
tled, he  will  succeed,  since  he  has  a  right  to  enter  on  the 
26th.  If  he  claims  to  be  entitled  on  and  from  the  1st  of 
January,  he  Avill  fail,  since  he  cannot  show  a  right  of  entry 
on  that  day  (/). 
Plaintiff  Plaintiff  after  entry  remitted  to  his  previous  estate. — 

to^previous  "^^^^  plaintiff,  on  being  put  in  possession  of  land,  does  not 
estate.  obtain  any  title  other  than  that  which  he  before  pos- 

sessed. He  is  remitted  to  his  previous  estate  ;  that  is  to 
sa}',  he  becomes  seised  or  possessed  of  the  land  for  such 
an  estate  therein  as  was  legally  vested  in  him  before  and 
at  the  time  of  his  entry.  "  If  he  has  a  freehold,  he 
is  in  as  a  freeholder ;  if  he  has  a  chattel  interest,  he  is  in 
as  a  termor;  and  in  respect  of  the  freehold,  his  pos- 
session enures  according  to  right.  If  he  has  no  title,  he 
is  in  as  a  trespasser,  and,  without  any  re-entry  by  the 
true  owner,  is  Hable  to  account  for  the  profits  "  {g).  His 
mam  advantage  is,  that  on  being  lawfully  in  possession, 
he  can  put  any  other  claimant  who  wishes  to  turn  him 
out,  to  the  proof  of  title  on  the  claimant's  j)art. 

In  applymg  the  j^rinciple  that  a  person  in  possession 
can  put  all  others  to  the  proof  of  their  title,  it  is  neces- 
sary to  bear  in  mind  the  distinction  between  occujiation 
and  possession,  and  that  the  person  relying  on  his  rights 
as  possessor,  must  be  not  only  in  occupation  but  in  legal 
Xjossession.     If,  for  example,  X.  enters  into  the  house  of 


{()  Cole,  Ejectment,  94—95. 

(/)  Though  au  ejectment  depends  upon  a  riglit  of  entry,  "an  ejectment 
for  non-payment  of  rent  may  sometimes  be  maintained  under  15  &  16  Vict. 
c.  76  (Common  Law  Procedure  Act,  1852),  s.  210,  where  an  entry  without 
previous  ejectment  would  not  be  lawful,  no  demand  of  payment  having 
been  duly  made  according  to  the  provisions  of  the  common  law."  Cole, 
Ejectment,  69. 

{())  Taylor  d.  Atkyns  v.  Honk,  1  Eurr.  114,  per  Curiam;  see  Doe  <{. 
Daniel  \.  Woodroffe,  2  H.  L.  811. 
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A.  without  any  title,  he  cannot,  simply  from  his  being  in  plaintiffs 
the  house,  claim  the  rights  of  a  possessor.  If  the  ques- 
tion is,  which  of  two  persons  is  in  jJossesslon,  that  person 
must  he  considered  to  he  so  who  has  the  title,  or,  in  other 
words,  the  riglit  to  the  possession.  "  If  there  are  two  per- 
sons in  a  field,  each  asserting  that  the  field  is  his,  and 
each  doing  some  act  in  the  assertion  of  the  right  of  pos- 
session, and  if  the  question  is,  which  of  these  two  is  in 
actual  possession,  I  answer,  the  person  who  has  the  title 
is  in  actual  possession,  and  the  other  person  is  a  tres- 
passer. They  differ  in  no  other  respect.  You  cannot 
say  that  it  is  a  joint  possession ;  you  cannot  say  it  is  a 
possession  as  tenants  in  common.  It  cannot  he  denied 
that  one  is  in  possession,  and  the  other  is  a  trespasser. 
Then  that  is  to  he  determined,  as  it  seems  to  me,  by  the 
fact  of  the  title,  each  having  the  same  aj^parent  actual 
possession.  The  question  as  to  which  of  the  two  really 
is  in  possession  is  determined  hy  the  fact  of  the  posses- 
sion following  the  title  ;  that  is,  by  the  law,  which  makes 
it  follow  the  title  "  (i).  If,  again,  X.  has  entered  into 
occupation  as  the  tenant  or  b}^  the  permission  of  A.,  he 
cannot  set  up  his  possession  against  the  claims  of  A.  ; 
since  in  such  a  case  the  possession  of  X.  is  the  posses- 
sion of  A.,  who,  in  a  legal  point  of  view,  has  never  been 
out  of  possession. 

Particulm'  i^ersons  who  may  hring  Ejectment. — As  eject-  Persons 
ment  may  be  brought  by  any  person  legally  entitled  to  j^^^-"  ™'^^ 
enter  upon  land,  it  may  be  brought  b}^  partners,  by  a  cor-  ejectment. 
poration  {I),  by  an  infant  {m)  or  an  infant's  guardian  (».), 
by  a  husband  and  wife  (o),  by  a  bankrupt's  Trustee  (^j), 
and  by  personal  rei)resentatives  {q). 

(i)  Jones  V.  Cluqnnan,  2  Excli.  820 — 821,  judgment  ot  Maidc,  3. 

{I)  1  Selwyn,  N.  P.,  13tli  ed.,  624. 

(m)  Ibid.  ;  Cole,  Ejectment,  584 — 585. 

(n)  Ibid.,  583. 

(o)  Doc  d.  Ildlings  v.  Bird,  11  East,  49. 

{j})  Bankruptcy  Act,  18C9,  s.  415,  and  s.  22. 

{q)  Sec  p.  493,  2^ost. 
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Rule  111.       I\ULE  111. — All   tliG   claimaiits,   or   plaintiffs,   in 
All  whom  the  title  is  alleged  to  be,  should  join  in  bring- 

iilaintifls  in    •  ,  •  p      •       ,  , 

whom  title   i"S"  ^^^  action  01  ejeetnient. 

should 

All  persons  claiming  to  have  a  title  giving  them  a  right 
of  entry,  and  on  which  therefore  they  can  maintain  eject- 
ment, ma}'-  and  should  join  in  the  action,  and  a  verdict 
will  be  given  in  favom*  of  the  claimant  or  claimants  en- 
titled to  recover  (r).  If,  therefore,  A.,  B.,  and  C.  sue  X. 
in  ejectment  for  the  possession  of  a  house  and  lands, 
there  are  various  verdicts  that  may  be  given.  A  verdict 
may  be  given  in  favour  of  all  of  them  or  against  all  of 
them,  or  in  favour  of  some  of  them,  e.  g.,  A.  and  B.,  and 
against  others ;  or  a  verdict  may  be  given  that  either  all 
or  some  of  the  claimants  are  entitled  to  some  part  only 
of  the  property  claimed,  e.  g.,  to  the  house  but  not  to  tlie 
land.  The  general  rule  as  to  co-owners,  seems  to  be  that 
they  ma}^  either  sue  jointly  and  recover  the  whole  of  the 
property  to  which  they  are  jointly  entitled,  or  that  one 
or  more  of  them  may  sue  without  joining  the  rest,  and 
recover  his  or  their  share  or  proportion  of  the  whole 
property  (s). 
raitncrs  Thus,  in  the  case  of  partners,  an  action  for  ejectment 

cutors^*^'  ^°^'  ^^^®  recovery  of  real  property  belonging  to  the  firm, 
ought  to  be  brought  in  the  name  of  aU  those  persons  in 
whom  the  legal  estate  is  vested ;  and  if  one  partner  alone 
has  the  legal  estate  he  should  bring  the  action  in  his  own 
name  (t),  and  his  title  will  not  be  affected  by  the  circum- 
stance of  rent  having  been  paid  to  the  fii'in,  and  receipts 

(r)  The  Common  Law  Procedure  Act,  1852,  enacts  "  that  the  question 
at  the  trial  shall  ...  be  whether  the  statement  in  the  writ  of  the  title 
of  the  claimants  is  true  or  false,  and  if  true,  then  which  of  tlie  claimants 
is  entitled,  and  whether  to  the  whole  or  part,  and  if  to  part, then  to  which 
part  of  the  property  in  question."     Sect.  ISO. 

(s)  See  Cole,  Ejectment,  285—286  ;  C.  L.  V.  Act,  1852,  s.  ISO;  and 
Day,  C.  L.  P.  Acts,  3rd  ed.,  148. 

(t)  Doe  V.  Baker,  2  B.  Moore,  189. 
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having  been  given  by  all  the  partners.  So  if  one  partner  plaintiffs 
only  has  made  a  lease  of  the  partnership  property,  as  his 
title  cannot  be  disputed  by  the  lessee,  ejectment  may 
be  maintained  by  him  alone  (n).  Executors  stand  in  a 
peculiar  position ;  they  are  for  some  purposes  joint 
tenants,  and  for  others  tenants  in  common,  and  it  seems 
that  as  the  whole  term  and  estate  is  vested  in  each  exe- 
cutor, any  one  or  more  of  them  may  (without  the  others) 
recover  in  ejectment  the  whole  of  the  property  (v).  But 
in  all  cases  of  doubt  it  is  best  to  join  every  one  who  may 
be  supposed  to  have  a  title,  otherwise  the  defendant  may 
succeed  in  the  action,  by  setting  up  against  the  plaintiffs 
the  better  title  of  some  person  who  has  not  joined.  In 
actions  of  this  description,  persons  can  join  who  could 
not  be  joined  in  an  ordinary  action.  Thus,  if  the  legal 
estate  is  vested  in  trustees,  but  the  action  is  brought  by 
the  cestui  que  trust,  he  should,  if  possible,  first  obtam 
their  authority  or  consent  to  their  names  being  used  as 
phimtiffs ;  but  if  they  unreasonably  refuse,  he  should 
offer  to  indemnif}'  them  against  the  costs  of  the  action, 
including  the  defendant's  costs,  and  afterwards  without 
theii"  consent  use  their  names  together  with  his  own  as 
claimants.  The  trustees  would  not  be  able  to  discon- 
tinue or  defeat  such  action  without  the  leave  of  the  court 
or  a  judge  (x).  Such  a  joinder  would,  in  the  case  of  an 
ordinary  action,  be,  it  is  conceived,  a  fatal  error  (y). 

Ejectment  by  one  co-ouiier  against  another. — If  land  is  Ejectment 
OAvned  by  several  persons  jointly,  or  in  common,  c.  g.,  as  ^y^°; 
joint  tenants,  tenants  in  common,  &c.,  each  is  entitled  to  against 
enter  upon  and  occupy  it  (z),  and  such  occupation  is  no  ^"°   *^^' 
infrmgement  upon  the  rights  of  his  co-owners.     Further, 
one  co-owner  of  land  who  merely  occupies  the  whole  is  not 


(u)  See  Lindley,  rartncrsliip,  2nJ  eil.,  482— 483. 

(v)  Doe  d.  Stace  v.  Wheeler,  15  M.  &  W.  623  ;  Heath  v.  Chilton,  12  M. 
&  W.  632  ;  Cole,  Ejectment,  534. 
(vC)  Cole,  Ejectment,  75. 
(y)  See  p.  504,  post. 
(;)  Coke,  Litt.,  199  6;  1  Lindley,  Paituersliip,  2nd  ed.,  70, 
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DEFEND-     liable  at  law  (or  in  equity)  to  pay  any  rent  to  the  other 

owners  («) ;  but  if  one  co-owner  is  actually  excluded,  or 

to  use  the  technical  term,  "ousted"  by  the  others,  he 
can  bring  ejectment  for  his  luidivided  share  (h)  ;  and, 
having  recovered  in  ejectment,  he  can  sue  in  trespass  for 
mesne  profits  (c). 


B. — DEFENDANTS. 


Rule  112.       RuLE  112. — The  peisoiis  to  be  made  defendants 
All  tenants  in  an  action  of  ejectment,  i.  e.,  to  be  named  in  the 

in  posses-  .  ni  •  •  n    i      i        -i     o 

sion  to  be     WTit,  arc  all  the  tenants  in  possession  ot  the  land,  &c., 

named  in  i  ,    ,      i  i 

writ.  sought  to  be  recovered. 

The  object  of  the  plaintiff  in  ejectment  being  to  turn 
out  of  possession  the  persons  in  actual  possession  of  the 
land,  whether  they  claim  to  possess  by  virtue  of  their 
own  title  or  under  the  title  of  another,  it  is  against  them 
that  he  directly  proceeds.  They  are  the  persons  named  in 
the  writ,  and  upon  them  it  must  be  served  (d).  Suppose, 
for  example,  that  A.  claims  land  in  the  actual  possession 
of  X.,  who  holds  it  as  tenant  for  years  of  Y.  It  is  against 
X.  and  not  against  Y.  that  A.  du-ectly  proceeds,  i.  e.,  X. 
is  the  person  mentioned  ly  name  in  the  writ.  So,  again, 
if  A.l^has  let  his  land  to  Y.,  who  has  underlet  it  to  X.,  and 
A.  needs  to  recover  possession,  the  person  against  whom 
he  proceeds  is  the  under-tenant  X.,  and  not  Y.  under 
whom  X.  holds. 

The  persons  to  be  named  in  the  writ  are,  therefore, 
all  the  tenants  in  possession,  i.  <?.,  every  person  who  occu- 

(a)  Wheeler  V.  Home,  Willcs,  208;  McMahony.  Bimhell,  2  Phill.  127  ; 
1  Lindley,  Partnership,  2nd  ed.,  70. 
{h)  Coke,  Litt.,  199  h,  200  a. 

(c)  GoodtUlev.  Toombs,  3  Willcs,  118  ;  1  Lindley,  Partnership,  2nd  ed., 
70  ;  J)oe  d.  HclUngs  v.  Bird,  11  East,  49  ;  Doc  v.  Horn,  5  M.  &  W.  564. 
Compare,  as  to  right  of  one  co-owner  to  bring  trover,  pp.  385,  386,  ante. 

(d)  C.  L.  P.  Act,  1852,  s.  170,  provides  a  course  of  proceeding  where 
the  possession  is  vacant. 
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ANTS. 


pies,  as  tenant  or  undertenant  (or  as  owner)  (c),  any  part  defend- 
of  the  propert}'  (/).  Even  a  lodger  who  has  the  exclusive 
use  of  certain  rooms  may,  though  it  is  not  necessary  or 
usual  to  do  so,  he  joined  as  a  defendant.  On  the  other 
hand,  mere  friends  and  visitors  of  the  tenant  in  posses- 
sion, his  wife,  children,  and  servants,  do  not  occupy  as 
tenants,  and  therefore  should  not  be  included  in  the  writ 
as  defendants,  ?'.  e.,  they  are  not  in  possession;  for  the 
occupation,  e.g.,  of  a  servant,  is,  in  contemplation  of  law, 
the  possession  of  his  master  {(J),  though  a  servant  may  so 
act  as  to  render  himself  personally  liable  to  be  sued  in 
ejectment  (//). 


Rule  113. — The  persons  who  have  a  right  to  Rule  113. 
defend  in  an  action  of  ejectment  are  any  persons  ah  persons 
named  in  the  writ,  and  any  person  who  is  in  pos-  rigrt  to 

1        1  •  ■\c         1  •      ,  ,  defend  who 

session  by  nnnseli  or  nis  tenant.  are  named 

in  vn-ii  or 

The  object  of  the  plaintiff  in  ejectment  is  to  obtain,  ^^^  }^  i'°^" 

•'  '    session. 

not  damages,  but  possession  of  the  land.  He  brings  his 
action  against  the  persons  actuall}^  in  possession,  and  if 
he  succeeds,  c.  g.,  through  their  letting  judgment  go  by 
default,  he  turns  them  out  and  himself  obtains  posses- 
sion. This  may  cause  damage  to  a  person,  who  owns 
but  does  not  himself  actuall}^  occupy  the  land,  and  is 
therefore  not  made  a  party  to  the  action.  A.,  for  ex- 
ample, brings  an  action  of  ejectment  against  X.  and  Y., 
who  are  in  the  occupation  of  land  as  tenants  of  Z.  from 

(c)  The  word  tenant  as  used  here  may  possibly  cause  some  misiuider- 
standing.  Suppose  that  X.,  who  cLaims  to  be  the  owner  of  the  fee,  also 
occupies  his  own  land.  He  must  be  sued  as  being  the  tenant  in  pos- 
session. 

(/)  Cole,  Ejectment,  75  ;  Doc  d.  Smith  v.  Eoive,  5  Dowl.  254 ;  Doe  d. 
Williamson  v.  Roiue,  10  Moore,  493  ;  Doe  d.  Darlington  v.  Cock,  4  B.  &  C. 
259 ;  Doe  d.  Turner  v.  Gee,  9  D.  P.  C.  612. 

(g)  Bertie  v.  Beaimont,  16  East,  33  ;  Maylicio  v.  Siittlc,  4  E.  &  B.  347. 
Compare  pp.  335,  336,  358,  ante. 

(h)  Doe  d.  James  v.  Staunton,  1  Chit.  113  ;  Doe  d.  Atkins  v.  Roive  2 
Chit.  179  ;  Cole,  Ejectment,  76. 
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DEFEND-  week  to  week;  Z.  is  not  made  a  party  to  the  action,  the 
1__  tenants  let  judgment  go  by  default,  and  A.  obtains  pos- 
session. This  is  obviously  an  injury  to  Z.,  for  he  must, 
in  order  to  regain  possession,  either  enter  and  turn  A. 
out,  or,  in  his  turn,  bring  an  action  of  ejectment  against 
A.  But  the  injury  may  extend  far  beyond  this,  and  Z. 
may  be  deprived  of  Iiis  propert}^,  for  A.  may  have  no  title, 
and,  therefore,  Z.  may  be  able  if  sued  to  resist  his  claim. 
But  Z.'s  own  title  may  be  defective,  and  if,  therefore,  he 
is  once  put  out  of  possession  by  A.,  he  may  be  unable  to 
maintain  successful^  an  action  of  ejectment  against  A., 
or  in  any  way  to  recover  possession  of  the  land.  In  a 
case  in  which  it  was  settled  that  a  landlord  has  an  abso- 
lute right  to  defend  an  action  brought  against  his  tenant, 
the  importance  of  the  right  was  thus  pointed  out  by 
Martin,  B.  "  But  it  was  said,  this  is  a  matter  of  little 
importance,  and  the  only  consequence  [of  not  allowing  the 
landlord  to  defend]  would  be  that  a  person  abroad  might 
be  turned  out  of  possession,  and  he  might  maintain  an 
action  of  ejectment  himself  and  recover  possession.  I 
apprehend  a  more  mistaken  view  of  the  law  could  not 
possibl}^  be  submitted  to  the  court.  I  apprehend  that, 
probabl}',  one  half  of  the  titles  of  persons  in  this  kingdom 
depend  on  theii*  being  in  possession.  By  the  rule  of  law, 
the  burden  is  cast  upon  the  lessor  of  the  i:)laintiff  in  eject- 
ment of  making  out  his  title.  And  how  many  persons 
are  there  whose  titles  are  perfectly  unassailable  ?  No 
person  can  meddle  with  or  turn  them  out,  because  they 
would  be  utterly  unable  to  do  it  by  reason  of  defective 
evidence,  and  a  variety  of  other  matters  that  may  impede 
the  establishment  of  all  rights ;  and  so  far  from  the  cir- 
cumstance of  a  person  being  turned  out  of  possession 
being  a  matter  of  little  importance,  it  is  of  the  utmost 
importance  to  the  security  of  landed  property  that  j^ersons 
should  not  be  turned  out  of  possession,  unless  some  clear 
proof  is  given  against  them,  upon  which  the  person  so 
claiming  succeeds"  (A). 

(1-)  Butler  V.  Meredith,  2i  L.  J.  24C,  Ex.,  judgment  of  Martin,  B. 


EJECTMENT.  497 

To  ensure  that  all  the  persons  interested  in  the  defence     defend- 

shall  have  an  opportunity  of  resisting  the  plaintiffs'  claim, :_ 

the  law  has  given  to  two  classes  of  persons  a  right  to 
be  defendants. 

Persons  named  in  the  Writ. — All  the  persons  in  actual  Persons 
occupation  of  the  land  claimed,  must,  as  already  pointed  J,'^.^^_®'^  ^^ 
out,  be  named  in  the  writ  and  made  defendants.  The 
persons  so  named,  even  if  it  happened  that  some  of 
them  ought  not  to  have  been  named,  have  a  right  to 
defend  (l)  ;  and  each  of  the  persons  so  named  must  be 
served  with  the  writ. 

Persons  not  named  in  the  Writ. — Every  tenant  to  Persons  not 
whom  a  writ  in  ejectment  is  delivered,  or  to  whose  ^^™^'^- 
knowledge  it  comes,  is  bound  under  a  lieav}^  penalt}' 
forthwith  to  give  notice  thereof  to  his  landlord,  or  his 
bailiff  or  receiver  (?;0-  Security  is  thus  provided,  that 
the  landlord  shall  know  of  any  action  of  ejectment  being 
brought,  to  obtain  possession  of  property  in  which  he 
has  an  interest.  But  this  is  not  itself  a  sufficient  pro- 
tection ;  for  though  a  defence  by  the  tenant  would  be  a 
good  defence  by  the  landlord,  a  landlord  cannot  compel 
his  tenants,  on  whom  the  writ  is  served,  to  appear  and 
defend  the  action,  or  to  allow  him  to  do  so  in  their 
names  (n).  It  is,  therefore,  enacted  that — "  Any  other 
person  not  named  in  such  writ,  shall  by  leave  of  the  court 
or  a  judge,  be  allowed  to  appear  and  defend,  on  filing  an 
affidavit  showing  that  he  is  in  possession  of  the  land, 
either  by  himself  or  his  tenant"  (o).  Under  this  pro- 
vision, any  person  has  a  right  to  defend  (j;)  who  can 
satisfy  a  judge  that  either  he  is  himself  in  possession, 
or  that  his  tenants  are  in  possession.  If  the  persons 
named  in  the  writ  wish  to  defend,  the  person  not  named 
is  made  co-defendant  with  them.    If,  on  the  other  hand, 

(/)  C.  L.  r.  Act,  1852,  s.  171  ;  Colo,  Ejectment,  123. 
Im)  Ibkl.,  s.  209. 

(n)  Doc  a.  Timier  v.  Gee,  9  Dowl.  G12  ;  RUjhi  v.  Wrong,  Barnes,  173  ; 
Cole,  Ejectment,  123. 

(o)  C.  L.  P.  Act,  1852,  s.  172. 

(p)  See  duller  v.  Meredith,  11  Ex.  85;  24  L.  J.  239,  Ex. 
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AXTS. 


DEFEND-  the  persons  named  are  not  -willmg  to  defend,  the  person 
applying  for  leave  to  defend  is  made  defendant  in  their 
place  (q). 

(q)  Under  an  earlier  enactment  (11  Geo.  II.,  c.  19,  s.  13,)  to  the  same 
effect,  it  lias  been  held  that  any  one  has  a  right  to  sue  who  claims  a  title 
consistent  with  the  position  of  the  occupier.  Thus  a  mortgagee  out  of 
possession  {Doc  d.  Tihjard  v.  Cooper,  8  T.  E.  645  ;  Doe  d.  Pearson  v.  Roc, 
6  Bing.  613)  ;  an  heir  who  has  never  heen  in  possession  {Doe  d.  Eihlc- 
thu-aite  V.  Hoc,  3  T.  E.  783  n. ) ;  a  devisee  in  tn;st  in  the  same  position 
{Lovclocl-  V.  Dancaster,  4  T.  E.  122) ;  the  siiblessee  of  boxes  in  a  theatre 
{Croft  V.  Lumlcy,  4  E.  &  B.  60S),  have  been  allowed  to  come  in  and 
defend.  But  a  ccshii  que  trust  who  has  never  been  in  possession  {Lovelock 
V.  Dancaster,  4  T.  E.  783),  and  a  mere  remainder-man  {Whiticorth  v. 
Huviphrics,  5  H.  &  N.  185),  have  been  refused  leave  to  defend.  See 
further.  Day,  C.  L.  P.  Acts,  3rd  ed.  143,  144. 

Trespass  for  mesne  2'>'>'ofits. — As  in  an  action  for  ejectment  no  damages 
are  recoverable  except  as  between  landlord  and  tenant  under  C.  L.  P. 
Act,  1852,  s.  214,  the  law  has  provided  a  remedy,  by  way  of  supple- 
ment to  the  action  of  ejectment,  in  an  action  of  trespass  for  mesne  profits. 
In  this  action  compensation  may  be  recovered  for  the  use  and  occupation 
of  the  property  recovered  in  the  ejectment  during  the  period  for  which  it 
was  actually  or  constmctively  occupied  by  the  defendant  {Doe  v.  Harlov:, 
12  A.  &  E.  40  ;  Doe  v.  Clmilis,  17  Q.  B.  166),  and  also  such  compensa- 
tion as  the  juiy  may  give  the  plaintiff  for  his  trouble  under  the  circum- 
tances  proved  before  them,  or  for  any  damage  done  to  the  projierty  by  the 
defendant,  and  for  the  costs  of  the  previous  action  of  ejectment  (Cole, 
Ejectment,  635).  The  plaintiff  or  jilaintiffs  in  the  action  should  be  the 
claimant  or  claimants  in  the  original  action  of  ejectment. 

The  defendant  or  defendants  should  be  the  person,  or  all  or  any  of 
the  persons  against  whom  the  judgment  was  obtained  in  ejectment. 

Any  person  may  also  be  sued  in  such  an  action  under  whom  the  tenants 
in  possession  held  during  the  action,  and  to  whom  notice  of  ejectment  was 
duly  given  under  the  C.  L.  P.  Act,  1852,  s.  209  ;  or  who,  as  landlord  or 
otherwise,  procured  the  tenants  in  possession  to  defend  the  ejectment,  or 
to  withhold  the  possession  of  the  property  from  tlie  claimant  on  demand 
made  by  him. 

The  action  is  maintainable  against  any  person  who,  as  under  tenant  or 
otherv\-ise,  has  occupied  the  propert}-  after  judgment  obtained  in  ejectment. 

The  action  lies  against  personal  representatives  for  mesne  profits  received 
by  the  deceased  within  six  calendar  months  before  his  death  (3  &  3  "Will.  4, 
c.  42,  s.  2).     See  general!}-  as  to  this  action.  Cole,  Ejectment,  637 — 638. 
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XON-JOINDER  AXD  MIS-JOIXDER  OF   PARTIES, 
AND   AMENDMENT. 

Rule  114. — An  action  brought  by  a  wrong  plain-    ^^^^  n^. 
tiff,  or  against  a  wrong  defendant,  must  fail  (a).  Action  by 

or  against 
\\Tong 

If  A.  sues  X.  when  B.  oiiglit  to  liave  sued  X.,  or  if  X.  party  must 
is  sued  by  A.  when  Y.  ought  to  have  been  sued,  the  error 
is  fatal  (b).  For  if  a  wrong  plaintiff  sues,  or  a  wi'ong  de- 
fendant is  sued,  either  A.,  the  plaintiff,  is  not  the  person 
whose  rights  have  been  invaded,  or  X.,  the  defendant,  is 
not  the  person  who  has  invaded  A.'s  rights.  It  is,  there- 
fore, impossible  for  A.  to  establish  against  X.  that  inter- 
ference with  his  rights  which  is  the  basis  of  an  action  (c). 


(a)  The  errors  wliicli  can  be  committed  in  respect  of  the  parties  to  an 
action  are  of  three  kinds  : — 

1.  The  action  may  be  brought  in  the  name  of  the  wrong  pLaiutiff,  or 
against  the  -svi-ong  defendant,  e.g.,  if  A.  sues  X.  -when  B.  ought  to  liave 
sued  X.,  or  if  A.  sues  Y.  when  he  ought  to  have  sued  X.  ;  or,  what  is 
exactly  the  same  thing,  if  A.  and  B.  sue  X.  when  C.  and  D.  ought  to 
have  sued,  or  if  A.  sues  X.  and  Y.  when  he  ought  to  have  sued  W.  and  Z. 

2.  The  error  may  consist  in  a  non -joinder  of  plaintiffs  or  of  defendants, 
i.  c. ,  an  action  may  be  brought  by  A.  when  it  ought  to  have  been  brought 
by  A.  and  B.,  or  against  X.,  when  it  ought  to  have  been  brought  against 
X.  and  Y. 

3.  The  eiTor  may  consist  of  a  mis-joinder  of  plaintiffs  or  defendants, 
i.  e.,  an  action  may  be  brought  by  A.  and  B.  wlien  it  ought  to  have  been 
brought  by  A.,  or  against  X.  and  Y.,  when  it  ought  to  have  been  brought 
against  X. 

(&)  The  two  points  to  be  considered  in  respect  of  every  kind  of  error 
are,  first,  what  is  the  effect  of  the  error  if  unamended  ?  secondly,  can  it  be 
amended  ? 

{c)  See  p.  6,  ante. 
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Amend- 
ment. 


Apparent 
exceptions. 


This  nile  applies  both  to  actions  ex  contractu  and  to 
actions  ex  delicto. 

If  the  error  appears  on  the  pleadings,  it  may  be  taken 
advantage  of  by  demurrer,  motion  in  arrest  of  judgment, 
or  error.  A.  declares  against  X.  on  a  contract,  which 
on  the  face  of  the  declaration  appears  to  be  in  point  of 
law  made,  not  with  A.,  but  with  B.  X.  can,  thereupon, 
demur,  ,^c.  If,  on  the  other  hand,  the  error  appears  at 
the  trial,  it  gives  rise  to  an  adverse  verdict  or  a  non-suit. 
A.  sues  X.  for  the  price  of  goods  alleged  to  be  sold  by  A. 
to  X.  It  appears  at  the  trial  that  they  were  sold,  not  by 
A.,  but  by  B.  to  X.  There  will,  thereupon,  either  be  a 
verdict  for  X.,  or  else  A.  will  be  nonsuited.  In  either 
case  the  action  will  fail. 

Amendment. — This  error  cannot  be  amended,  for  there 
is  no  power  possessed  either  by  the  court  or  a  judge  to 
substitute  a  right  for  a  wrong  plaintiff  or  defendant  (d). 

Aijparent  Exceptions. — There  are  some  apparent  ex- 
ceptions to  the  general  principle,  here  laid  dovrn.  In 
an  action,  for  instance,  of  ejectment  by  the  cestui  que 
trust,  the  name  of  the  trustee  has  been  added  (e).  The 
eiTor  in  this  case  appeared  at  the  trial,  and  the  amend- 
ment consisted  rather  in  the  addition  of  a  party  than  in 
the  substitution  of  the  right  for  the  wrong  plaintiff,  and 
the  action  further  was  one  of  ejectment,  in  which  it 
seems  always  to  have  been  held  that  the  Court  had 
specially  wide  powers  of  amendment.  A  landlord,  again, 
may  in  an  action  of  ejectment  be  allowed  to  defend, 
together  with,  or  in  place  of  the  tenant  in  possession. 
But  such  landlord,  though  not  mentioned  by  name  in  the 
writ,  is  in  fact  one  of  the  parties  to  the  action,  being 
sued  under  the  general  description  of  one  of  the  persons 
entitled  to  defend  the  possession. 

Where,  fm-ther,  a  foreign  company  sued  in  a  corpo- 
rate name,  and  the  defendants  pleaded  that  it  was  not  a 
corporation,  the   Court  amended  the    writ  and  declara- 


((/)  Cknj  V.  O.rfurd,  L.  R.  2  Ex.  55  ;  36  L.  J.  15,  Ex. 
(c)  Bhike  V.  Done,  7  H.  &  N.  4G5  ;  31  L.  J.  100,  Ex. 


NOX-JOINDER  AND   MTS-JOIXDER   OF   PARTIES.  501 

tion,  by  inserting  the  name  of  a  director  as  nominal 
plaintiff,  lie  being  by  the  law  of  the  foreign  comitry 
entitled  to  sue  (/).  This  case,  as  weU  as  that  of  Blake 
y.  Done  (g),  before  referred  to,  has  been  explamed  on 
the  gromid   that  "  persons  not  formall}'-  entitled  to   be 

parties brought  an  action  to  try  certam  matters 

perfectly-  well  known  to  both  sides  "  (//)  ;  and  they  may, 
perhaps,  be  considered  instances  ratlier  of  formal  amend- 
ment than  of  the  substitution  of  a  right  for  a  wrong 
plaintiff.  The  contrast  between  an  amendment  of 
this  kind,  and  an  amendment  allowing  representatives  to 
be  substituted  as  plaintiffs  for  a  person  dead  at  the  time 
when  the  action  was  commenced,  has  been  drawn  out  in 
the  case  in  which  the  latter  kind  of  amendment  was 
applied  for  in  the  following  judgment  of  BranuccU,  "B. 
"Here  the  plaintiff  is  altogether  wrong,  or  rather, 
there  is  no  plaintiff ;  the  man  in  whose  name  the  action 
was  brought  was  dead.  It  cannot  be  said  that  this  was 
an  amendment  '  necessary'  for  the  purpose  of  determming 
in  the  existing  suit  the  real  question  in  controversy 
between  the  parties,'  nor  is  this  an  application  made 
between  the  parties  to  the  suit :  for  there  is  no  plaintiff, 
and,  therefore,  no  existing  suit,  and  no  question  in  con- 
troversy between  the  parties.  If  we  could  see  some 
person  suing  who  had  a  beneficial  interest  in  the  claim 
made,  though  not  legally  entitled  to  sue,  the  case  would 
be  within  the  principle  of  the  authorities  cited.  But  the 
power  of  amendment  is  limited  to  cases  Avhere  there  was 
originally  a  party  suing,  possessed,  though  with  a  variety 
in  legal  description,  of  the  same  interest  with  the  party 
to  be  substituted  "  (i)« 

(/)  Banca  Nazionale  V.  Hamburger,  2  H.  &  C.  330. 

(g)  7  H.  &  K  465  ;  31  L.  J.  100,  Ex. 

(h)  ClaijY.  Oxford,  L.  R,  2  Ex.  55,  judgment  oi  L ram  well,  B. 

(0  Ibi.l. 
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Role  115. 

Non- 
joinder 
and  mis- 
joinder  of 
plaintiffs 
in  actions 
on  con- 
tract. 

Non- 
joinder. 


Rule  115.  — In  an  action  on  contract ; 

1.  a  non-joinder  of  plaintiffs  is,  unless  amended, 
a  fatal  error ; 

2.  a  mis-joinder  of  plaintiffs  leads  only  to  in- 
creased costs  {k). 

Non-joinder. — If  A.  sues  where  A.  andB.  ought  to  sue, 
the  error,  if  it  appears  on  the  pleadings,  gives  rise  to  a 
demurrer,  &c. ;  if  it  appears  at  the  trial,  gives  rise  to  a 
non-suit,  or  adverse  verdict  (1). 

The  reason  of  this  is,  that  a  contract  by  X.  to  pay 
A.  and  B.  201.,  gives  a  right  to  A.  and  B.  jointly,  but  does 


(k)  ilost  of  tlie  errors  in  the  choice  of  parties  can  be  ameuded  either 
before  or  at  the  trial  imder  the  0.  L.  P.  Act,  1852,  ss.  35—40,  and  C.  L. 
P.  Act,  1860,  s.  19.     The  following  points  should  be  noted  : — 

1.  Amendments  should,  except  in  one  or  two  cases,  be  made  by  the 
Court  or  a  judge. 

2.  Amendments  can  be  made  before  or  at  the  trial  that  cannot  be  made 
after  verdict  (Wickcns  v.  StccI,  2  C.  B.,  N.  S.,  488  ;  Eobso7i  v.  Doyle,  3  E. 
&  B.  396).  If  a  judge  refuses  to  amend  at  the  trial,  the  remedy  is  to 
apply  to  the  Court  for  a  new  trial  (Whiliccll  v.  Sheer,  8  A.  &  E.  301). 
The  Court  will  not  interfere  if  the  judge  do  not  plainly  ajipear  to  have 
been  wrong  {Sainsbury  v.  Matthcivs,  4  M.  &  W.  343),  and  perliaps  cannot 
interfere  with  the  exercise  at  the  trial  of  the  discretion  vested  in  him 
{Wilkin  V.  Beed,  15  C.  B.  192;  23  L.  J.  193,  C.  P.  ;  Holdcn  v.  Bal- 
lantyne,  29  L.  J.  149,  150,  Q.  B.). 

3.  The  power  to  make  amendments  depends  upon  its  appearing  that 
no  injustice  will  be  done  by  the  amendments  (C.  L.  P.  Act,  1852,  ss.  34, 
35,  37).  Hence  plaintiffs  will  not  be  added  or  struck  out,  unless  the 
persons  to  be  so  added  or  struck  out  consent,  or  unless,  in  the  case  of  mis- 
joinder, the  person  to  be  struck  out  was  originally  introduced  without  his 
consent  (Ibid.,  34,  35).  Hence,  again,  plaintifls  will  not  be  struck  out  or 
added  at  the  trial  if  it  appear  that  they  were  originally  added  or  omitted 
to  gain  some  undue  advantage  (Ibid.,  35). 

4.  C.  L.  P.  Act,  1852,  s.  222,  and  the  analogous  sections  of  the  C.  L.  P. 
Acts,  1854  and  1860,  do  not  (except,  perhaps,  in  the  case  of  ejectment, 
Blake  v.  Done,  7  H.  &  N.  465 ;  31  L.  J.  100,  Ex.)  apply  to  amendments 
affecting  the  joinder  of  parties,  Rohson  v,  Doyle,  3  E.  &  B.  396  ;  Wickens 
V.  Steel,  2  C.  B.,  N.  S.,  488;  Wilkin  v.  Reed,  15  C.  B.  192;  23  L.  J. 
193,  C.  P. 

(0  Seep.  500,  ante;  Bullen,  Pleadings,  3rd  ed.,  469. 
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not  give  a  right  to  each  of  them.  A  contract,  in  other 
words,  to  pa}'  A.  and  B.  is  in  itself  a  difterent  obligation 
from  the  obligation  to  pay  either  A.  or  B.,  and,  therefore, 
if  A.  alone  sue,  he  cannot  by  showing  a  contract  to 
pay  A.  and  B.  prove  the  existence  of  an  obligation  to  pay 
A.  singly.  The  rule  is,  in  fact,  a  rigid  application  of  the 
principle,  that  no  one  can  sue  for  an}'  thing  which  is  not 
an  infringement  of  his  rights.  A.  and  B.  have  a  joint 
right  to  be  paid  a  certain  sum  of  money,  and  the  neglect 
to  pay  it  gives  them  together  a  right  of  action,  but  such 
neglect  is  not  an  interference  with  any  right  possessed  by 
either  of  them  singly  (;»). 

Amendment. — The    non-joinder    of    plaintiffs    can   be  Amend- 
amended  either  before  or  at  the  trial.  "^^'^*- 

If  the  defendant  pleads  the  non-joinder  of  the  plaintiff 
in  abatement,  or  at  or  before  the  time  of  pleading  gives 
notice  in  writmg  {n)  that  he  objects  to  such  non-joinder, 
the  plaintiff  may  amend  without  any  order  on  payment  of 
the  costs  occasioned  by  such  amendment  {o). 

The  Court  or  a  judge  may  order  a  co-plaintiff"  to  be 
jomed,  either  before  {p)  or  at  {q)  the  trial;  i)rovided 
in  the  latter  case  that  the  defendant  shall  not  have 
given  notice  that  he  objects  to  such  non-joinder  (r). 

Mis-joinder. — "Where  an  action  is  brought  by  A.  and  B.,  ^^i^^- 
wliicli  should  be  brought  by  A.  alone,  judgment  may  be 
given  in  favour  of  such  one  (or  more)  of  them  as  are  entitled 
to  recover  (s).     But  the  defendant,  though  unsuccessful, 
is  entitled  to  any  costs  occasioned  by  the  misjoinder  (t). 

(m)  Compare  Cahdl  v.  Vaiujhan,  1  Wms.  SaimJ.  291  1-,  J,  m,  n. 

(/i)  C.  L.  P.  Act,  1852,  ss.  3i— 36. 

(o)  Ibid.,  s.  36. 

{p)  Ibid.  s.  34. 

Iq)  Ibid.,  s.  35. 

{/•)  Ibid.,  s.  35. 

(s)  See  Brcmncry.  Hull,  L.  E.  1  C.  V.  74 S. 

{t)  C.  L.  P.  Act,  1860,  s.  19.  "  Tlie  joinder  of  too  many  plaintiffs 
shall  not  be  fatal ;  but  every  action  may  be  brought  in  the  names  of  all  the 
persons  in  whom  the  legal  right  may  be  supposed  to  exist,  and  judgment 
may  be  given  in  favour  of  the  plaintiffs  by  whom  the  action  is  brought,  or 
of  one  or  more  of  them,  or,  in  case  of  any  question  of  misjoinder  being 
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The  misjoinder  is  still  fiital,  as  it  would  have  been 
before  the  Common  Law  Procedure  Act,  1852,  if  it  is 
inconsistent  with  the  cause  of  action  alleged.  A.  and  B. 
may,  that  is  to  say,  join  in  suing  when  it  may  be  supposed 
that  the  legal  right  existed  in  both  of  them,  e.  g.,  when  it 
is  conceived  that  they  were  both  members  of  a  firm  at  the 
time  when  a  contract  sued  upon  was  made  with  the  firm, 
and  if  it  tm-ns  out  that  B.  was  not  a  member  at 
that  time,  judgment  may  be  given  in  favour  of  A.  alone. 
But  they  cannot  join  in  cases  where  the  right  cannot 
be  sui^posed  to  be  in  both  of  them,  but  where  it  is  sup- 
posed to  be  in  one  or  other  of  them.  If,  for  example, 
A.  is  a  bankrupt,  and  B.  his  Trustee,  and  there  is  a  doubt 
whether  an  action  ought  to  be  brought  by  A.  or  B., 
the  difficult}'^  cannot  be  got  over  by  suing  in  the  names 
of  A.  and  B.,  for  it  cannot  be  that  the  legal  right  can  be 
treated  as  existing  both  in  the  bankrupt  and  in  liis 
Trustee,  and  that  even  in  tliose  cases  where  either  the 
bankrupt  or  the  Trustee  may  sue  («).  Where  a 
declaration  alleged  that  the  administrator  of  M.,  and 
B.,  sued  X.  for  mone}-  pa^-able  by  him  to  A.,  as  ad- 
ministrator, and  B. ;  for  money  paid  by  B.  and  M. 
in  his  lifetime  ;  and  for  money  lent  by  the  administrator, 
Sec,  and  B.,  it  was  held  that  the  declaration  was  bad  for 
misjoinder,  and  that  the  defect  was  not  cured  by  the 
Common  Law  Procedure  Act,  1860,  s.  19  (x). 

Thus,  again,  where  an  action  was  brought  by  an  exe- 
cutor, together  with  a  person  who  was  not  executor,  and 
there  were  executors  who  were  not  joined,  it  was  held  (y) 
to  be  clear  that  the  action  was  "not  maintainable  by 
the  plaintiffs,  or  either  of  them,  as  executors — for  this 

raised,  then  in  favour  of  sueli  one  or  more  of  tliem  as  shall  be  adjudged  by 
the  Court  to  be  entitled  to  recover,  provided  always  that  the  defendant, 
though  unsuccessful,  shall  be  entitled  to  his  costs  occasioned  by  joining 
any  person  or  persons  in  whose  favour  judgment  is  not  given,  unless 
otherwise  ordered  by  the  Court  or  a  judge." 

{u)  See  p.  198,  ante. 

(x)  BcUmgham  v.  Clarl;  1  B.  &  S.  332. 

(y)  Stubs  V.  Stjibs,  31  L.  J.  510,  Ex. 
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reason  :  one  of  the  existing  plaintiffs  is  not  an  executor. 
If  you  leave  him  out,  the  other  is  an  executor,  j'et  not 
the  only  executor ;  and  the  plaintiff,  by  cleclarmg  in  this 
way,  may  prevent  the  defendant  from  pleading  in  abate- 
ment, which  otherwise  she  would  be  entitled  to  do.  It 
could  never  have  been  the  intention  of  the  Legislature 
when  it  saj's  that  j'ou  may  leave  out  one  plaintiff,  and 
give  judgment  for  the  other,  that  it  should  mean  j-ou 
may  give  judgment  for  one  plaintiff,  who  might  have 
been  prevented  from  maintaining  the  action  if  he  had 
been  the  sole  plaintiff  at  first  "  (z). 

In  an  action  of  ejectment,  however,  a  trustee  and  a 
cestui  que  trust  who  cannot  have  the  legal  right  in  both 
of  them,  can,  as  already  pointed  out,  be  jomed  as  plain- 
tiffs. The  judgment  will  be  given  in  favour  of  the 
trustee  (a). 

The  misjoinder  of  plaintiffs  in  actions  ex  contractu 
affects — 

1st.  Set-off. — The  defendant  can  prove  his  set-off  by 
showing  that  all  the  parties  named  as  plaintiffs,  e.g.,  A., 
B.,  and  C,  are  mdebted  to  him,  or  by  showing  that  the 
plaintiff  or  plaintiffs  who  can  establish  their  right  to 
mamtain  the  action,  c.  g.,  A.  and  B.,  are  indebted  to 
him  (h). 

2ndly.  Second  Action. — No  other  action  can  be  brought 
against  the  defendant  X.  by  any  of  the  persons  joined  as 
IDlamtiffs  in  a  former  action,  e.  g.,  by  A.  or  B.,  &c.,  in 
respect  of  the  same  cause  of  action  (c). 

Amendment. — The   misjoinder   of   a   plaintiff  can   be  Amend- 
amended  by  the  Court,  or  a  judge,  either  before  or  at 
the  trial  (f?). 

(z)  stubs  V.  Slubs,  31  L.  J.  513,  Ex.,  judgment  oi  BramwcU,  B. 
{a)  See  p.  493,  ante. 

(b)  C.  L.  P.  Act,  1860,  s.  20. 

(c)  Ibid.,  s.  21, 

(d  )  Ibid.,  1S52,  ss.  34,  35. 
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EuLEiiG.  Rule  IIG. — In  an  action  on  contract; 

No^^  1.  a  non-joinder  of  defendants    gives  rise   to    a 

joinder  and  i         •         i      , 

misjoinder  plca  m  abatement ; 

dinSn  2.  a  mis-joinder  of  defendants  is,  unless  amended, 

actions  on  p  j.    1 

coutract.  latal. 


Non- 
joinder. 


Amend- 
ment. 


Non-jolndcy. — If  an  action  is  brought  by  A.  against 
X.,  which  ought  to  have  been  brought  against  X.  and 
Y.,  the  non-jomder  of  Y.  can  be  pleaded  in  abatement; 
that  is,  X.  can  object  to  Y.'s  not  being  joined.  But 
the  non-joinder  of  Y.  is,  if  not  pleaded  in  abatement, 
of  no  consequence  ;  for  if  X.  is  sued  for  a  breach  of 
contract,  his  liability  is  proved  by  showing  a  contract 
made  by  X.  and  Y.  ((?).  In  other  words,  a  contract  b}' 
X.  and  Y.  makes  them  hable  to  be  sued  separately,  sub- 
ject to  the  right  of  compelling  the  plaintiff  by  means 
of  a  j)lea  in  abatement  to  join  the  co-contractor  as  co- 
defendant. 

The  difference  between  the  effect  of  the  non-joinder  of 
plaintiffs  and  the  non-joinder  of  defendants  is  clearly 
established,  but  it  is  not  easy  to  account  for  it  satis- 
factorily. The  ground,  perhaps,  is  that  if  X.  and  Y. 
undertake  to  pay  ^'20  to  A.,  each  gives  A.  a  right 
against  him,  and  the  contract  cannot  fanly  be  considered 
to  be  an  agreement  that  the  one  of  them  Vvill  pay  only  on 
condition  that  the  other  pays  also  (/). 

Amendment. — When  the  non-jomder  is  pleaded,  the 
plaintiff'  is  at  Hberty,  without  any  order,  to  amend  the 
writ  and  declaration,  by  adding  the  name  of  the  person 
named  in  such  plea,  and  may  serve  the  amended  writ 
upon  the  person  so  named,  and  proceed  against  the  ori- 
gmal  defendant  and  the  person  named  in  the  plea  (g). 

(c)  WTiclpdcdc's  Case,  5  Culcc,  119  «  ;  Richards  v.  Headier,  1  B.  &  Aid. 
35  ;  Uicc  v.  SJmte,  1  Smith,  L,  C,  6tli  ed.  511  ;  Cahell  v.  Vaiighan,  1 
Wms.  Saund.  291  &,  291  vi. 

if)  As  to  actions  for  torts  founded  on  contract,  see  p.  509,  x>ost. 

{(j)  The  Common  Law  Procedure  Act,  1852,  ss.   38,  39,  contains  pro- 
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When  the  non-joinder  is  not  pleaded,  the  error  can- 
not be  amended.  It  is  in  general  of  no  importance  ; 
but  if  of  consequence  at  all,  is  fatal.  Thus,  where  an 
action  was  brought  against  a  husband  alone  for  a  debt 
incurred  by  his  wife  before  marriage,  the  husband  was 
held  not  Uable,  and  it  was  further  held  that  the  Court 
had  no  power  to  add  the  wife  as  defendant  (It),  and  it 
appears  clear  that  neither  the  Court  nor  a  judge  have  any 
power  to  remedy  the  non-joinder  of  a  defendant. 

Mis-joindcr. — If  X.  and  Y.  are  sued  where  X.  alone  is  ?^/^', 

•^  ^  joinder. 

liable,  the  error  is  fatal  unless  amended.  If  it  appears 
on  the  pleadings,  it  gives  rise  to  a  demurrer,  &c. ;  if  it 
appears  at  the  trial,  to  an  adverse  verdict,  &c. 

Amendment. — The  misjoinder  of  a  defendant  can  be  nieiiT*^ 
amended  by  the  Court  or  judge  before  or  at  the  trial  (i) ; 
but  Avill   not   be    amended  where   the  party  wrongfully 
joined  is  made   a  co-defendant   on   purpose   to  try  his 
liability. 


Rule  117. — In  an  action  for  tort ;  I'^uI'E  h^- 

1.  a  non-joinder  of  plaintiffs  o'ives  rise  to  a  i3lea  ^°'^- 

•*-  joinder 

m  abatement ;  and  mis- 

c\  •••!  o        ^    •       •CO      1        -\  joinder  of 

2.  a   rais-jomder  of   planitiiis  leads    only  to  in-  plaintiffs 

-,  in  actions 

creased  costs.  for  toi-t. 

Non-jo'inder. — In  an  action  by  A.  for  tort,  which  ought  Non- 
to  be  brought  by  A.  and  B.,  the  defendant  can  plead  in  ^°^"'  °^" 
abatement  the  non-joinder  of  B.,  or  can  give  notice  that 
he  objects  to  such  non-joinder.     If  he  does  not  do  so, 
the  error  is  immaterial  (k)  ;  for  if  the  defendant  does  not 
object   to   the   non-joinder,   he   will  be   liable   for  such 

visions  to  secure  that  the  defendant  added  be  placed  iu  as  good  a  position 
as  if  the  action  had  originally  been  commenced  against  him,  and  tliat  the 
party  whose  negligence  or  eiTor  causes  the  amendment  shall  in  any  case 
"pay  the  cost  of  it. 

{7i)  Garrard  v.  Ghcbeki,  11  C.  B.,  N.  S.,  616,  832;  31  L.  J.  131,  270, 
C.  P. 

(i)  C.  L.  P.  Act,  1852,  s.  37.  (7.)  Bullen,  Pleadings,  3rd  cJ.,  70S. 
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Amenil- 
inent. 

Mis- 
joinder. 


portion  of  the  damages  as  was  incuiTed  by  the  plamtiff 
alone,  though  not  for  more  (/). 

Amendment. — The  rule  is  the  same  as  in  an  action  on 
contract  {m). 

Misjoinder. — The  rule  is  the  same  as  in  an  action  on 
contract  («). 


Rule  118.       RuLE  118. — In  an  action  for  tort ; 

1.  a  non-joinder  of  defendants  is  no  error  ; 

2.  a  mis-joinder  of  defendants  leads    only  to  in- 
creased costs. 


Non- 
joinder and 
misjoinder 
of  defen- 
dants in 
actions  for 
tort. 


Non-joinder. — Each  of  several  joint  wrongdoers  being 
separately  liable  for  the  whole  damage  caused  by  the  joint 
wrong,  it  is  no  defence  to  X.,  when  sued  for  a-wTong,  that 
Y.,  who  is  jomtly  liable,  has  not  been  sued  with  him  (o). 

Amendment. — The  non-jomder  of  defendants  cannot  be 
amended,  for  it  is  not  an  error. 

Mis-joinder. — If  X.  and  Y.  are  sued  where  X.  alone 
ought  to  be  sued,  Y.  is  entitled  to  a  verdict  and  his 
costs;  but  his  being  wrongly  joined  does  not  affect  the 
liability  of  X.,  the  real  wrongdoer  (j)). 

Amendment. — The  plaintiff  may  always  remedy  the  error 
before  the  trial,  b}'  entering  a  nol.  iiros.  as  to  the  persons 
wrongly  joined,  i.  e.,  by  dropping  the  action  against  them. 
The  error  can  also  be  amended  by  the  Court  or  a  judge 
before  or  at  the  trial,  in  like  manner  as  the  same  error 
can  be  amended  in  an  action  on  contract  (q). 

Exception.       Excejption. — Actions  for  torts  concerning  real  property. 

"  There  is,  it  seems,  a  distinction  between  personal 
actions  of  tort  and  such  actions  when  they  concern  real 


Amend- 
ment. 

Mis- 
joinder. 


Amend- 
ment. 


Injuries  to 
real  pio- 
perty. 


{I)  ScdgicorUi  v.  Ovcrcnd,  7  T.  E.  279  ;  Bloxam  v.  Hubbard,  5  East, 
407. 

(m)  See  p.  503,  ante.  (n)  See  p.  505,  ante.         (o)  See  p.  430,  ante. 

(p)  Govett  V.  rmlnidgc,  3  East,  62  ;  Brctherton  v.  Wood,  3  B.  &  B.  54  ; 
Pozzi  T.  Shipton,  8  A.  &  E.  963. 

(q)  See  p.  507,  ante. 
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pro]3erty.  Therefore,  if  one  tenant  in  common  only  be 
sued  in  trespass,  trover,  or  case,  for  anything  respecting 
the  land  held  in  common,  he  may  plead  the  tenancy  in 
abatement "  (r). 

Torts  founded  on  contract. — The  answer  to  the  question  Torts 
whether  an  action  brought  in  the  form  of  an  action  ex  on^con- 
delicto,  as  regards  the  rules  for  joinder  of  parties,  is  to  be  t^'^c*- 
considered  an  action  on  contract  or  an  action  for  tort, 
depends  not  upon  the  form  but  upon  the  real  character 
and  substance  of  the  particular  action.     Thus  ''  where 
the    action  is    substantiall}'  and  necessarily  founded    on 
contract,    the   form   of  it   in   tort  will  not  prevent  the 
plamtiff  being   nonsuited  for  the  non-joinder    of  other 
persons  mtei'ested  "  (s).     But  it  must  be  borne  in  mind 
that,  as  ah'eady  pointed  out,  differences  of  opinion  exist 
as  to  the  true  character  of  certain  actions  {t). 

{r)  Cahell  v.  VaugJian,  1  AVms.  Saund.  291  g. 

(s)  Calcll  V.  Yaurjhan,  1  "\Vms.  Sa^^nd.  291  n ;  and  291  /,  note  ; 
Ansell  V.  Waterlwuse,  6  M.  &  S.  385. 

(0  See  further,  pp.  370,  3S0,  ante  ;  Brethcrton  v.  Wood,  3  B.  &  B.  54  ; 
Pozzi  V.  Shipton,  8  A.  &  E.  693  ;  Govelt  v.  Radnidge,  3  East,  G2  ;  Ansell 
V.  Waterlwuse,  6  M.  &  S.  385  ;  Poiccll  v.  Layton.  3  B.  &  P.  365. 


SCHEME  AS  TO  JOINDER  OF  PARTIES. 

A.  Actions  on  Contraet. 

a.  Plaintiffs. 

1.  Non-joinder. — Fatal  unless  amended. 

2.  Mis-joinder. — Leads  only  to  increased  costs. 

I.  Defendants. 

1.  Non-joinder.  —Gives  rise  to  a  plea  in  abatement. 

2.  Mis-joinder. — Fatal  unless  amended. 

B.  Actions  for  Tort. 

a.   Plaintiffs. 

1.  Non-joinder. — Gives  rise  to  a  plea  in  abatement. 

2.  Mis-joinder. — Leads  only  to  increased  costs. 

h.  Defendants. 

1.  Non-joinder. — Has  no  effect. 

2.  Mis-joinder. — Leads  only  to  increased  costs. 


INDEX, 

ABATEMENT.     See  Ba^'keuptcy. 

ABATEMENT,  PLEA  IN.     See  Coxteact,  NoN-JomDER. 

ABJURATION  OF  EEALM, 

wlien  not  retui'ning  from  transportation  amoiiuts  to,  172. 

ACTIONS.    See  CnosE  in  Action,  Contract,  Joinder,  Tort. 

may  be  brought  bj'  everyone  not  under  a  special  disability,  1 . 

division  of,  6. 

•wbat  constitutes  cause  of  action,  0. 

on  contract,  or  ex  contractu,  8. 

for  tort,  or  ex  delicto,  9. 

distinction  between  actions  on  contract,  and  for  tort,  9 — 22. 

some  actions  may  bo  brougbt  either  on  a  contract  or  for  tort,  18, 

437. 

against  attorneys  or  surgeons  for  want  of  skill,  IG. 
against  carriers,  16. 
against  bailees,  16. 
for  torts  founded  on  contract,  are  in  reality  for  breach  of  contract, 

20. 
advantages  and  disadvantages  of  on  suing  on  contract  or  for  tort, 

20,  21,437,438. 
are  divided  into  "forms,"  22. 
"forms"  of  action,  22 — 25. 
are  divided  into  local  and  transitory  actions,  25. 

difference  between,  25,  26. 
are  divided  into  actions  for  debt  and  damages,  26,  n.  {q). 
can  only  be  brought  for  the  infringement  of  a  right,  28. 
may  be  brought  for  any  infringement  of  a  legal  right,  50. 
may  be  brought  for  causes  arising  out  of  the  jurisdiction,  55. 
but  such  actions  must  be  transitory  and  not  local,  oo. 
may  under  certain  circumstances  be  brought  by  aliens  for  wi'ongs 

committed  abroad,  55,  56. 
in  interpreting  contracts  the  courts  follow  the  lex  loci ;  but  in  their 

procedure  the  lex  fori,  56. 
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ACTIO'NS— {continued). 

cannot  be  brouglit  for  a  public  nuisance,  61. 

except  by  those  wbo  have   sustained  particular  damage, 

61— G4. 
nor  for  a  ^VTong  which  amounts  to  a  felony,  64. 

at  any  rate  till  the  wrongdoer  has  been  prosecuted, 

64,  65. 
this  rule  does  not  apply  to   actions  under   Lord 
Campbell's  Act,  65,  406. 
the  same  person  cannot  be  j)laintiff  and  defendant,  65. 

ai^iDlication  of  this  rule,  65,  66,  155. 
brought  by  a  ^vi'ong  plaintiff,  or  against  a  -vrrong  defendant,  must 
fail,  499. 

ADMINISTEATOE.    See  Executors  ais'd  ADiiES'isTRATOES. 

ADVEETISEMENT, 

offering  a  reward,  85,  86. 

AGENT.     See  Piii]S"CiP.Ui  axd  Agext. 

AGISTER  OF  CATTLE, 

may  maintain  trover  for  claim  against  a  stranger,  353. 

ALLEN, 

may  sue  and  be  sued  for  wrongs  committed  abroad,  55. 

where  such  wrongs  are  actionable,  both  by  the  laws  of 
England  and  of  the  country  where  committed,  55 — 57. 

ALLEN  ENEMY.     See  Wah. 
who  is,  3. 

cannot  sue  without  licence  from  the  Crown,  3,  4. 

disabilities  of,  4. 

wife  of,  may  be  sued  alone,  296. 

though  she  cannot  sue,  172,  296. 

AMBASSADOE, 

cannot  be  sued,  5. 

AMENDMENT.     See  Mis-joixder,  Nox-joixder. 

non-joinder  of  plaintiffs  can  be  amended  either  before  or  at  the 

trial,  503,  508. 
so  can  their  mis-joinder,  505,  508. 

also  the  mis-joinder  of  defendants,  507,  508. 

ANIMALS, 

who  is  liable  for  damage  done  by,  425 — 427. 

APPEENTICE, 

indentiires  of  apprenticeship  discharged  by  adjudication  in  bank- 
ruptcy, 307. 
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ASSIGNEE.    See  Bankruptcy,  Chose  in  Action,  Trustee. 

of  negotiable  instrument  may  sue  in  his  own  name,  99,  117. 

ASSIGNMENT.    See  Chose  in  Action. 
rules  as  to,  99. 

ASSIGNOK.    See  Chose  in  Action. 

ASSUMPSIT, 

action  of,  24, 

ATTOENEY, 

actions  against,  for  want  of  skill  may  be  either  on  contract  or  for 
tort,  16.         • 

BAILEES, 

actions  against,  may  be  brought  either  on  contract  or  for  tort,  16. 
may  maintain  trover  for  goods  committed  to  them,  352,  353. 
whether  they  have  actual  possession,  or  the  right  to  it,  353. 
how  bailment  may  be  terminated,  361 — 366. 

BAILIFF.    See  Sheriff. 

BANKRUPTCY.    See  Husband  and  Wife,  Partners,  Set-off. 

the  trustee  now  occupies  the  same  position  the  assignee  did,  189, 

n.  (t(). 
on  the  bankruptcy  of  a  firm,  actions  must  be  brought  by  the 

trustee  or  trustees,  159,  386. 
on  the  bankruptcy  of  one  or  more  partners,  by  the  solvent  partners 

and  the  trustee  of  the  bankruptcy  partner,  159,  386 — 388. 
bankruptcy  of  one  partner  dissolves  the  firm,   and  makes  the 

trustee  tenant,  in  connection  with  the  solvent  partner,  of  all  the 

partnership  property,  160. 
semhie,  this  doctrine  does  not  altogether  apj)ly  to  unincorporated 

companies,  161. 
on  bankruptcy  of  husband,  his  trustee  must  sue  with  the  wife  in 

actions  brought  in  her  right,  187,  394,  n.  (c). 
trustee  must  sue  for  the  breach  of  any  contract  made  with  bank- 
rupt before  bankruptcy,  in  which  he  has  both  legal  and  beneficial 

interest,  189. 
-  ■         and  the  bankrupt  himself  cannot  sue,  191,  192. 

the  trustee  may  sometimes  sue  when  the  bankrupt  could  not,  had 

he  remained  solvent,  193. 
this  is  owing  to  the  doctrine  of  relation,  193. 
the  trustee  cannot  sue  where  breach  of  contract  injures  the  person 

or  feelings  of  the  bankrupt,^  193 — 195,  199. 

or  for  uncompleted  contracts  in  which  the  personal  service 
of  the  bankrupt  is  of  the  essence  of  the  contract,  195 — 197. 
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BAKKR'U'BTCY—icMitinued). 

though  the  damages  recovered  in  such  actions  dui'ing  the  bank- 
ruptcy would  become  his  property,  195,  196,  400,  n.  (/)• 
either  trustee  or  bankrupt  may  sue  on   contracts   made  during 

bankruptcy,  198. 
except  contracts  to  pay  for  the  personal  labour  of  the  bankrupt 

performed  after  banki'uptcy,  199. 
set-ofle,  199—201. 
bankrupt  must  sue  on  contracts  made  after  close  of  bankruptcy, 

201. 
when  more  than  one  trustee,  all  must  joia  in  suing,  202. 
on  death  or  removal  of  trustee  his  rights  pass  to  his  successor, 
203. 
but  it  does  not  cause  an  action  to  abate,  203. 
the  bankruptcy  of  a  plaintiff  does  not  cause  the  action  to  abate, 

203. 
if  action  wrongly  brought  by  trustee,  or  bankrupt,  the  error  is 

fatal,  204. 
a  liquidation  by  arrangement  may  take  place,  204,  n.  (a). 
in  an  action  against  joint  debtors,  a  banki'upt  debtor  need  not  be 

joined,  230,  231. 
on  the  bankruptcy  of  one  or  more  partners,  the  solvent  partner,  or 

jDartners,  must  be  sued,  272. 
discharged  bankrupt  is  not  to  be  sued  on  contracts  made  before 

bankruptcy,  306. 
except  for 

debts  not  proveable  by  the  Court,  308. 
debts  contracted  after  notice  of  act  of  bankruptcy,  308. 
debts  incurred  by  fraud,  308. 

debt  whereof  forbearance  has  been  obtained  by  fraud,  309. 
Crown  debts,  309. 

bailbonds  or  debts  for  offences  against  the  revenue  laws,  309. 
trustee  may  either  disclaim  or  adoj)t  contracts  relating  to  onerous 

property,  306. 
indentures  of  ai^prenticeship  may  be  discharged,  307. 
undischarged  bankrupt  remains  liable  on  previous  contracts,  309. 
trustee  can  be  sued  on  contracts  entered  by  him  as  trustee,  310. 
but  not  for  breaches  of  contract  by  the  bankrupt,  272,  273,  311. 
trustee  must  sue  for  injuries  to  property  of  bankrupt  committed 

before  bankruptcy,  395,  396. 
he  can  even  sue  in  cases  in  which  the  bankrupt  could  not  haye 

sued,  396,  397. 
he  cannot  sue  for  trespass  to  land  before  bankruptcy,  397. 
he  may  sue  for  injuries  to  property  of  bankrupt  acquii-ed  after 
banki'uptcy,  398. 

but  if  he  does  not  interfere  the  bankrupt  may  sue,  398. 
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BANKRUPTCY— {continued). 

banki-ui^t  alone  can  sue  for  injuries  to  his  person,  feeling,  or  repu- 
tation, 399,  400. 

unless  such  injury  be  in  reality  one  to  property,  400,  401. 
bankrupt  can  be  sued  both  before  and  after  his  discharge,   for 
torts,  480. 

and  probably  oven  if  they  were  founded  on  contract,  480. 

BAEON  AND  FEME.    See  njjSBA^ni  axd  Wife. 

BILLS  AND  NOTES.     See  Principai.  Am)  Agekt. 

holders  of,  may  sue  in  their  own  names,  99,  117. 

agent  making,  drawing,  &c.,  in  his  own  name,  must  be  sued  on, 

252. 
if  a  person  accepts  bills  for  himself  and  others  without  authority, 
he  is  personally  liable,  264. 

CAEEIAGE.    See  Master  attd  Servant,  Negligence. 

CAEEIEES. 

actions  against,  may  be  either  on  contract  or  for  tort,  16. 
actions  against,  on  the  custom  are  for  tort,  19. 
who  should  be  jDlaintiff  in  actions  against,  86 — 90. 
may  always  be  sued  either  jointly  or  severally,  233,  n.  (r). 
who  should  sue  in  case  of  conversion  by,  350,  351. 
may  maintain  trover  against  a  stranger,  353. 

CASE. 

action  on,  24. 

CHOSE    IN   ACTION,      ^'ee  Contract,   Covenants  running  with 
THE  Land,  Landlord  and  Tenant,  Privity  of  Contract, 
Eight. 
definition  of,  66,  67,  176—178. 
cannot  be  assigned  at  law,  66,  99,  115. 
except  by  or  to  the  king,  68. 

therefore  assignee  must  sue  in  name  of  assignor,  68 — 72,  115. 
or  if  he  be  dead  in  that  of  his  executor  or  administrator,  115. 

who  is  trustee  for  the  assignee,  68,  69. 
the  assignment  is  freely  allowed  in  equity,  69. 
difference  between  real  and  nominal  plaintiff,  69 — 72. 
the  liability  to  be  sued  cannot  be  assigned,  76,  234. 

except  covenants  which  run  with  the  land,  77,  119, 

236. 
and  except  the  assignment  of  liabilities  in  consequence 
of  marriage,  bankruptcy,  or  death,  77,  128. 
assignee  of  a  negotiable  instrument  may  sue  in  his  own  name,  99, 
117. 

L   L   2 
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CHOSE  IN  ACTIO'N— [continued). 

the  light  to  bring  an  action  on  a  contract  cannot  be  transferred  or 

assigned,  115. 
tliougli  tbe  interest  in  the  contract  may  be  transferred,  115. 
except  contracts  assignable  by  statute,  117. 
contracts  assignable  by  custom,  117. 
assignment  of  a  debt  by  agreement  of  all  the  parties,  117. 
covenants  -n-bicli  run  with  the  land,  119. 
assignment  by  marriage,  bankruptcy,  and  death,  128. 
of  mfe,  does  not  become  the  property  of  husband  tiU  reduced  into 
possession,  175,  176. 

mode  of  reduction  into  possession,  178,  179. 
the  liability  to  an  action  on  contract  cannot  be  assigned,  234. 
except 

where  there  is  a  change  of  credit  by  an  agreement  between 

all  parties,  235. 
covenants  between  lessor  and  lessee  which  run  with  the 
land,  236,  237. 
right  of  action  for  a  tort  cannot  be  assigned,  382. 
the  liability  to  be  sued  for  a  tort  cannot  be  assigned,  439. 
except  sometimes  in  case  of  death,  439. 

CLUBS.     See  Partxees,  Peincipal  and  Age^'T. 

the  liability  of  members  of,  is  generally  a  question  of  fact,  not  of 

law,  249. 
the  member  of  an  ordinary  subscription  club  is  not  liable  for  the 

price  of  goods  supplied  to  the  steward  according  to  the  order  of 

the  committee,  249,  250. 
how  far  members  of  the  committee  are  liable,  250,  251. 

COMPANY.     See  Corporation,  Partners,  Unincorporated  Com- 
pany. 

CONSIDERATION.    See  Deed,  Simple  Contract. 
is  necessary  to  support  a  simple  contract,  81. 
definition  of,  82. 
the  person  from  whom  it  moves,  must  sue  on  a  simple  contract, 

82,  83. 
and  no  one  else,  78,  82 — 84. 

though  the  contrary  doctrine  was  held  formerly,  84. 
exceptions  to  this  rule,  90 — 101. 

a  bare  promise  cannot  be  the  foundation  of  an  action,  99. 
is  not  requisite  in  a  deed,  101. 
how  to  decide  from  whom  it  moves,  106 — 108. 
and  whether  it  be  separate  or  joint,  106 — 108. 

CONSIGNEE.    See  Carriers. 
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CONSIGNOE.    See  Caekiers. 


CONSTABLES. 

are  to  a  certain  extent  protected  from  actions,  429. 

CONTEACT.    Bee  Action,  Chose  in  Action,  Consideration,  Deed, 
Joinder,  Privity  of  Contract,  Simple  Contract. 
action  on,  8. 

no  stranger  to,  can  sue  or  be  sued  on,  10,  37,  38. 
wtat  is  an  implied,  13. 

money  had  and  received,  14. 
money  paid,  15. 
actions  for  tort  founded  on  contract  are  in  reality  actions  for  breacli 

of  contract,  20. 
effect  of  treating  tort  as  breacli  of  contract,  20. 

breach,  of  contract  as  tort,  21,  437. 
every  breacli  of  is  an  injury,  53. 
is  construed  according  to  the  lex  loci,  56. 

though  the  mode  of  enforcing  it  is  according  to  the  lex  fori,  56. 
no  one  can  sue  for  breach  of,  who  is  not  a  party  to  it,  78. 
may  be  either  a  simple  contract,  or  a  specialty,  79. 
all  persons  with  whom  one  is  made  must  join  in  an  action  for  the 

breach,  104. 
cannot  be  framed  so  as  to  give  the  promisees  the  right  to  sue  upon 

it  both  jointly  and  separately,  110,  111. 
whether  a  contract  is  joint  or  several  is  a  question  of  interpretation 

of  its  terms,  112. 
if  the  words  are  ambiguous,  it  depends  on  whether  the  interests 

are  joint  or  several,  113. 
difference  between  a  joint  and  several  interest,  114. 
right  of  action  on  a  contract  made  with  several  persons  jointly 

passes  to  the  survivor,  128. 
no  one  can  be  sued  on  a  contract  who  is  not  a  party  to  it,  223,  370. 

though  it  be  in  the  form  of  an  action  for  tort,  370. 
the  person  to  be  sued  on  a  simple  contract  is  the  person  who  pro- 
mises, 225. 

or,  who  allows  credit  to  bo  given  to  him,  226,  227. 
except, 

persons  appointed  by  statute  to  be  sued,  228. 
actions  qiiasi  ex  contractu,  or  on  impHed  contracts,  228. 
joint  contractors  must  be  sued  jointly,  230. 
except, 

where  a  co- contractor  has  become  bankrupt,  231. 

where  the  claim  is  barred  against  one  or  more  of  the  joint 

debtors,  231. 
where  a  co-contractor  is  resident  out  of  the  jurisdiction,  232. 
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CO'NT'RA.CT—{conti7ined). 
except, 

in  an  action  against  common  carriers,  232. 

in  an  action  against  a  firm  where  there  are  nominal  or 

dormant  partners,  233. 
where  a  co-contractor  is  an  infant  or  a  married  woman,  233. 
the  non-joinder  of  a  joint  debtor   is    only  matter  for  a  plea  in 

abatement,  230,  231. 
contractors  may  be  at  once  jointly  and  severally  liable  on  the  same 
conti'act,  233. 

CONTEAOTOE.    See  Master  and  Servant. 

CONTEIBUTION, 

does  not  exist  between  wrongdoers,  431. 

this  rule  does  not  apply  to  a  person  made  a  wrongdoer  by 
inference  of  law  only,  469. 

CONTEIBUTOEY  NEGLIGENCE.    See  Negligence,  Tort. 

COEPOEATION, 

can  sue  and  be  sued,  2. 

must  sue  in  its  corporate  name,  163. 

cannot  sue  on  a  contract  not  under  seal,  164. 

except  contracts  on  matters  incidental  to  its  business,  165. 

or  contracts  relating  to  trivial  matters,  167. 

or  contracts  executed  on  the  part  of  the  corporation,  167. 

or  where  there  is  a  contract  implied  by  law,  168. 

or  contracts  under  the  authority  of  a  statute,  168. 
cannot  sue  on  conti-acts  nitra  vires,  169. 

when  being  wound  up,  liquidator  sues  in  the  name  of  the  com- 
pany, 169. 

set-off  in  such  case,  169,  170. 
the  word  "limited"  must  be  used  in  all  contracts  by  "limited" 
companies,  259. 

or  those  signing  them  wiU  be  personally  liable  in  default  of 
payment,  260. 
must  be  sued  in  its  corporate  name,  276. 
cannot  be  sued  on  a  contract  not  under  seal,  277. 
except  contracts  on  matters  incidental  to  its  business,  277. 

contracts  relating  to  trivial  matters,  277. 

some  cases  of  implied  contracts,  278. 

contracts  under  the  authority  of  statute,  278. 
individual  members  cannot  be  sued  directly  for  the  debts  of  the 

corporation,  276. 
except  where  a  company  under  certain  circumstances  carries  on 
its  business  with  an  insufficient  number  of  members,  277. 
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COEPOEATION— (con^MiwaZ). 

cannot  be  sued  on  contracts  ultra  vires,  278. 

actions  against  winding-up  companies  "will  be  stayed,  280 — 282. 

may  be  sued  for  torts,  470. 

except  for  some  wrongs  of  whicb  it  is  manifestly  incapable, 
470. 
can  it  be  sued  for  fraud  ?  471 — 473. 

COSTS.     See  Mis-joinder,  Secijeity  for  Costs. 

COVENANT.    See  Deed. 
action  on,  24. 

COVENANTS  EUNNING  WITH  THE  LAND, 
may  be  assigned,  77,  119. 
what  tbey  are,  119—128. 

wbere  there  is  no  relation  of  lessor  and  lessee,  120. 
where  there  is  such  relation,  121. 
at  common  law,  only  bound  and  benefited  the  assignees  of  the 

lessee,  121. 
but  now  by  statute  32  Hen.  VIII.  c.  34,  they  bind  and  benefit 

the  assignees  of  the  lessor,  122. 
must  be  made  with  a  covenantee  who  has  an  interest  in  the  land 

to  which  they  refer,  123. 
must  concern,  or  "  touch  "  the  land,  124. 
may  be  annexed  to  different  estates  in  land,  127. 
cannot  be  annexed  to  an  equitable  estate,  128. 
must  generally  be  sued  on  by  the  heir,  and  not  the  executor,  213. 
made  by  a  lessor,  pass  to  the  assignee  of  the  reversion,  2o6. 
made  by  a  lessee,  pass  to  the  assignee  of  the  term,  236. 
on  assignment  by  lessor,  he  ceases  to  be  liable  on,  236. 
original  lessee  is  liable  on  his  express  covenants,  even  after  he  has 

assigned  his  term,  236. 

but  only  to  lessor,  not  to  assignee  of  reversion,  237. 
assignee  of  lessee  is  only  responsible  so  long  as  he  holds  the 

estate,  237. 

DAMAGE.    /See  Debt,  Injury,  Libel,  Nuisance,  Slander. 
without  injury  will  not  support  an  action,  28. 
what  damage  is  not  injurious,  29  et  seq. 
every  injury  imports  damage,  50. 
when  necessary  to  give  a  right  of  action,  52,  61 — 64. 
a  person  is  not  liable  for  damage  which  is  the  remote  or  indirect 

result  of  his  act,  410. 
arising  from  goods,  owner  is  liable  for,  425. 

but  not  when,   without  his  fault,   they  pass  out  of  his 
control,  425. 
when  caused  by  animals,  who  liable  for,  425 — 427. 
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DAMAGES, 
rer; 
53 


LGES, 

every  breacli  of  contract  gives  a  riglit  to,  even  if  only  nominal, 


DAMNUM.    5'ee  Damage. 
sine  injuria,  28,  421. 

DEATH.    See  Chose  in  Action,  Executors  ajsD  Administeatoks, 

HUSBAXD  AJST)  WlPE,  SURYIYORSHir. 

DEBT, 

action  for,  23. 

difference  between  action  for  debt  and  action  for  damages,   26, 
n.  (2). 

DEED. 

covenantee  only,  must  sue  for  breach,  of,  101. 

is  good  without  any  consideration,  101. 

only  parties  to  an  indenture  can  sue  on  it,  102,  103. 

they  can  generally  do  so,  wbetber  they  have  executed 
it  or  not,  102,  103,  105. 
persons  who  are  not  parties  may  sue  on  indentiu'es  made  under 

8  &  9  Vict.  c.  106,-104. 
cannot  be  fi-amed  so  as  to  give  the  covenantees  the  right  to  sue 

upon  it  both  jointly  and  separately,  111. 
though  the  covenantors  may  be  both  jointly  and  severally  liable, 

112,  233. 
there  is  a  difference  of  ojiinion  on  this  point,  114,  n.  (e). 
person  to  be  sued  on,  is  the  covenantor,  229. 
person  not  a  party  to  an  indenture  may  be  sued  on  it,  230. 

if  he  has  executed  it,  not  otherwise,  230. 
agent  contracting  by,  in  his  own  name,  must  be  sued,  252. 

DETINUE, 

action  for,  24. 

DEVISEE.     See  Heir. 

is  liable  where  heir  would  be  liable,  324. 
cannot  be  sued  jointly  with  executor,  324. 
cannot  sue  for  any  wrong  done  to  deceased,  408. 

DIVOECE.    See  Husband  and  Wife. 

DEIVING-.    See  Master  and  Servant  ;  Negligence. 


EJECTMENT.    See  Landlord  and  Tenant. 

claimant  must  have  legal  right  to  enter  and  take  possession,  484, 
487,  488. 
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EJECTMENT— {continued). 
form  of  writ,  486. 
riglit  of  entry,  488. 

must  exist  from  date  mentioned  in  writ,  489,  490. 
plaintiff  after  entry,  is  remitted  to  his  previous  estate,  490,  491. 
who  may  bring  ejectment,  491 

all  plaintiffs  in  whom  title  is  alleged  to  be,  should  join,  492,  493. 
one  co-owner  cannot  bring  ejectment  against  another,  493,  494. 
aU  tenants  in  possession  should  be  joined  in  the  writ,  486,  494,  495. 
if  not  joined  they  have  a  right  to  defend,  495 — 497. 

whether  they  are  in  possession  by  themselves  or  their 
tenants,  495—498. 
tenant  served  with  writ,  is  bound  to  give  his  landlord  notice,  497, 
498. 
who  may  defend  with  him  if  tenant  wishes  to  defend,  497. 
or  without  him  if  he  does  not,  498. 
trespass  may  afterwards  be  brought  for  mesne  profits,  498,  n.  (g). 

EQUITABLE  INTEEEST.    See  Chose  in  Action,  Eights. 
is  not  regarded  in  a  Court  of  Law,  43. 
exceptions  to  this  rule,  4.5,  et  seq. 

assignee  of  chose  in  action  must  sue  in  name  of  assignor,  68 — 72, 
115. 

EQUITABLE  PLEA. 

in  what  cases  allowed,  45 — 48. 
set-off  to,  or  from  trustees,  46. 

only  allowed,  where  judgment  will  dispose  of  whole  matter  between 
parties,  47,  48. 

EQUITABLE  EEPLICATION.    See  Limitations,  Statute  of. 
when  allowed,  48 — 50. 

will  not  be  allowed  when  effect  would  be  to  permit  an  action  to  be 
brought  on  a  mere  equitable  right,  49,  50. 

EXECUTOES    AND    ADMINISTEATOES.      See  Heir,   Landlord 
AND  Tenant,  Set-off. 
are  not  liable  to  an  action  at  suit  of  legatee,  42. 

unless  they  admit  they  have  received  the  money  and  hold  it 
to  his  use,  42. 
sue  on  all  contracts  made  with  the  deceased,  205. 
whether  broken  in  his  lifetime  or  after  his  death,  205—207. 
except  where  breach  of  contract  mereli/  involved  personal  suffering 
to  deceased,  208. 
and  contracts  limited  to  the  life  of  deceased,  209,  210. 
covenants  real  broken  during  life  of  deceased,  211—213* 
on  which  the  heir  must  sue,  211,  212. 
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EXECUTORS  AND  ADMINISTEATOBS— (coni/n^ecZ). 
except, 

contracts  on  wHch.  deceased  must  have  sued  jointly  with 
others,  214, 
must  sue  for  rent  due  before  the  death  of  the  lessor,  213. 
executors  can  commence  action  before  probate,  214. 
but  an  administrator  cannot  before  the  grant  of  letters  of  adminis- 
tration, 214. 
can  carry  on  action  on  the  death  of  the  plaintiff,  215. 
must  sue  in  representative  character  on  all  contracts  made  with 

deceased,  216. 
but  either  in  representative  or  personal  character  on  contracts 

made  after  deceased's  death,  216 — 218. 
set-off  in  actions  by,  218. 
cannot  join  claims  made  in  representative  with  claims  made  in 

personal  character,  218,  219. 
co-executors  and  co-administrators  must  all  join,  219. 
except  where  contract  is  made  with  some  of  them  only,   219, 
220. 
where  an  executor  renounces  the  executorship,  220. 
husband  and  wife  must  sue  jointly  where  wife  claims  as  executrix 

or  administratrix,  174,  179,  180,  219. 
one  executor  or  administrator  cannot  sue  another,  220. 
on  the  death  of  a  co-executor  or  co-administrator,  his  rights  of 

action  pass  to  the  survivors,  221. 
the  executor  of  a  sole  or  surviving  executor  represents  the  original 

testator,  221. 
this  rule  does  not  api:)ly  to  administrators,  221,  222. 
husband  and  wife  must  be  sued  jointly  when  claim  is  made  against 

wife  as  executrix  or  administratrix,  297. 
personal  representatives  may  be  sued  on  all  contracts  made  by 

deceased,  313. 
except, 

contracts  limited  to  the  lifetime  of  the  deceased,  315. 
covenants  in  law,  not  broken  during  his  lifetime,  315. 
contracts  on  which  deceased  must  have  been  sued  jointly 
with  others,  316. 
are  not  liable  for  torts,  314. 

though  they  may  be  in  actions  q^uasi  ex  contractu,  314. 
an  action  may  be  commenced  against  an  executor  before  probate, 

316. 
but  not  against  an  administrator  before  the  grant  of  letters  of 

administration,  316,  317. 
on  the  death  of  a  defendant,  the  action  may  be  carried  on  against 

his  representatives,  317. 
must  be  sued  as  executors  on  contracts  of  deceased,  317. 
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EXECUTOES  AND   ADMINISTRATORS— (coH^/nwecZ). 
must  be  sued  as  executors  on  contracts  of  deceased, 

but  in  personal  character  on  contracts  made  by  tbem- 

selves,  318. 
unless  made  distinctly  as  executors,  321. 
set-oflP,  319. 

liabilities  under  a  lease,  320,  321. 
cannot  be  sued  at  once  in  representative  and  in  personal  character, 

322. 
co-executors  must  be  sued  jointly,  322,  323. 
when  beirs  and  devisees  are  liable,  323.  324. 
executors  cannot  be  sued  with  an  heir  or  devisee,  324. 
can  sue  for  injuries  to  property  of  deceased  during  his  lifetime, 
402—404. 

or  to  his  jyersonal  property  after  his  death,  406 — 408. 
but  they  cannot  sue  for  injuries  to  his  person,  feehngs,  or  reputation, 

404. 
except  where  he  was  killed  by  negligence,  404 — 406. 

then  they  can  sue  for  the  benefit  of  certain  relations  named 
by  statute,  405. 

who  may  bring  an  action  in  their  own  names,  if 
executors  do  not  sue  within  six  months,  405. 
this  action  is  maintainable,  though  the  circumstances  under  which 

the  death  was  caused  amount  to  felony,  406. 
cannot  be  sued  for  torts  committed  by  deceased,  481. 

except  injuries  to  property  within  3  &  4  Will.  IV.  c.  42, — 
481,  482. 
actions  for  dilapidations,  482. 

actions  for  tort  in  form  of  actions  on  contract,  482, 
483. 
when  they  should  join  in  ejectment,  492,  493. 


EALSE  IMPRISONMENT.    /See  Tort. 

every  person  unjustifiably  interfering  with  the  liberty  of  another, 
is  a  trespasser,  433 

FELON, 

cannot  sue  in  his  own  right,  2. 

but  he  may  as  executor,  trustee,  &c.,  4. 
and  he  is  liable  to  be  sued,  4. 

FELONY, 

where  wrong  amounts  to,  no  action  lies,  64. 

at  any  rate  till  the  felon  has  been  prosecuted,  64,  65. 
this  rule  only  applies  to  actions  against  the  felon  himself,  64. 
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FELONY— {co7itinued). 

it  does  not  apply  to  actions  brought  under  Lord  Campbell's  Act, 
for  compensating  tbe  families  of  tbose  killed  by  accidents,  65, 
406. 

FEME  COVEET.    /See  Married  "Women. 

FINDEE  OF  GOODS.    See  Trover. 

may  maintain  trover  against  anyone  except  the  real  owner,  354, 
355. 

FOEEIGNEE.    See  Alien. 

can  sue  and  be  sued  for  'vvrongs  committed  abroad,  55. 

where  such  wrongs  are  actionable  both  by  the  laws  of  England, 
and  of  the  country  where  committed,  55 — 57. 

FOEEIGN  LAW.    See  Lex  Loci. 

governs  contracts  made  abroad,  56. 

is  generally  respected  here,  57. 

excej)t  when  in  conflict  with  our  laws  on  religion  or  morality,  57. 

FOEEIGN  SOVEEEIGN, 
can  sue,  1. 
but  cannot  be  sued,  5. 

FEAUD, 

where  principal  is  liable  for  fraud  of  agent,  447 — 449. 


HEIE.    See  CoTEiv^iNTS  Rins^NiXG  with  the  Land. 

is  the  real  representative  of  the  deceased,  as  the  executors  and 

administrators  are  personal  representatives,  205,  206. 
must  sue  on  covenants  real  broken  during  the  lifetime  of  deceased, 

211. 
may  be  sued  on  certain  contracts  under  seal,  323. 
on  contracts  of  record,  323. 
on  covenants  real,  323,  324. 
cannot  be  sued  jointly  with  executor,  324. 
■where  heir  is  executor,  separate  actions  may  be  brought  against 

him  in  each  caj^acity,  324. 
cannot  sue  for  any  wrong  done  to  deceased,  408. 

HUSBAND  AND  WIFE.    See  Chose  in  Action. 
wife  cannot  sue  without  her  husband,  171. 
except 

where  the  husband  is  civilly  dead,  172. 

or  has  abjured  the  realm,  172. 

or  is  legally  jH'esumed  to  be  dead,  172. 
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HUSBAND   AND   V^^lFE—{contmrted). 
except 

•where  the  wife  has  a  "judicial  separatiou"  or  "protection 
order,"  173. 
husband  and  wife  cannot  sue  each  other,  174,  297. 
husband  and  wife  must  sue  jointly 

on  conti-acts  made  by  the  wife  before  marriage,  174,  179. 
on  contracts  in  which  the  wife  claims  as  executiix  or  admi- 
nisti-atrix,  174,  179,  180. 
personal  chattels  in    possession  of   wife    generally  become   the 

absolute  property  of  the  husband,  174. 
her  choses  in  action  only  become  his  if  and  when  he  reduces  them 

into  possession,  175 — 179. 
effect  of  death,  180,  184,  392,  394. 

of  divorce,  180,  181,  184,  392. 
Bet-off,  181,  185. 
husband  may  sue  either  alone  or  jointly  with  his  wife 

on  negotiable  instruments  given  his  wife  before  marriage, 

181. 
on  conti-acts  made  after  marriage  with  his  wife  alone,  181, 

182,  183. 
on  contracts  made  after  marriage  with  himself  and  wife, 
181,  183. 
effect  of  error  as  to  joinder  of  parties,  185—187,  394,  n.  (c). 
when  ti-ustee  of  banlaupt  husband  should  join  mth  wife,  187,  394, 

n.  (c). 
wife  cannot  bo  sued  alone,  296. 
except 

where  the  husband  is  civilly  dead,  296. 

or  is  legally  presumed  to  be  dead,  296. 
where  the  wife  has  a  "judicial  separation"  or  "protection 

order,"  296. 
where  the  husband  is  an  alien  enemy,  296,  297. 
husband  and  wife  must  be  sued  jointly  in  two  cases,  297. 
on  contracts  made  by  wife  before  mamage,  297. 
when  a  claim  is  made  against  the  wife  as  executrix  or 
administratrix,  297. 
effect  of  death,  298,  303,  478. 

divorce,  299,  304,  478,  479. 
set-off,  299. 
husband  must  be  sued  alone  on  contracts  made  by  wife  during 

coverture,  299. 
authority  of  wife  to  bind  her  husband,  300. 

when  living  with  him,  300,  301. 
when  living  apart  from  him,  301 — 303. 

what  are  necessaries  for  wife,  302,  303. 
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HUSBAND  AND   WIFE— {continued). 

effect  of  error  as  to  joinder  of  parties,  304,  305. 
in  tort  husband  and  wife  must  sue  jointly  in  three  cases,  389. 
for  injuries  to  -wife  before  marriage,  389,  390. 
for  personal  injuries  to  wife  during  covertui-e,  390 — 392. 
for  inJTU'ies  for  which  wife  must  sue  as  executrix,  392. 
how  husband  can  recover  for  damage  caused  to  him  by  injury  on 

wife,  390—392. 
husband  may  sue  alone  or  with  wife  for  injury  to  land  of  which 

both  are  seised,  392,  393. 
except  in  case  of  permanent  injury  to  wife's  freehold,  393. 

when  she  must  join,  393,  394. 
husband  sues  alone  for  injuries  to  personal  property,  394. 
husband  and  wife  must  be  sued  jointly  for  torts  committed  by 
wife  before  or  after  marriage,  439,  476. 
except  torts  founded  on  contract,  476. 
or  fraud  closely  connected  with  contract,  476,  477. 

IDIOT, 

can  sue  and  bo  sued,  2. 

INFANT.    See  Contract,  Tort. 
can  sue  and  be  sued,  2. 
when  co-executor,  must  join  in  suing,  219. 
if  joint  contractor,  the  other  contractors  must  alone  be  sued,  233, 

294,  295. 
cannot  be  sued  on  a  contract,  12,  283,  474. 
except  contracts  for  necessaries,  284. 

and  contracts  in  respect  of  jDsrmanent  property,  290. 
what  are  necessaries,  285 — 290. 

father  not  liable  for  necessaries  supplied  to  child,  291. 
how  far  liable  in  actions  quasi  ex  contractu,  283,  284,  474. 
an  adult  cannot  be  sued  on  contracts  made  during  infancy,  292. 
except  contracts  on  which  infant  might  be  sued,  292. 

contracts  ratified  in  writing  after  full  age,  292. 
contracts  connected  with  permanent  property  and  not  repudiated, 

293,  294. 
may  be  sued  for  torts,  474. 

except  torts  founded  on  contract,  21,  474,  475. 

or  fraud  closely  connected  with  contract,  475. 

INJURIA.    See  Injury. 

INJTJEY, 

what  is,  in  a  legal  sense,  28. 
breach  of  contract  always  is,  53. 
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HSrSOLYENCY.    See  B.vnkruptcy. 

JOINDER.  See  Bankbuptcy,  Contract,  Executors  and  Adminis- 
trators, HUSB.VND  AND  WiFE,  InFANT,  MiS-JOINDER,  NON- 
JOINDER, Partners,  Unincorporated  Comp.vny. 

all  persons  with  whom  a  contract  is  made,  should  join  ia  suing  on 
it,  11,  104. 

otherwise  in  case  of  persons  injured  by  a  tort,  11. 

all  persons  by  whom  a  contract  was  made  should  be  sued  on  it,  11. 

when  partners  in  a  firm  should  join  in  suing  on  contracts  made 
with  the  firm,  151 — 155. 

when  on  torts,  ii84,  385. 

where  husband  and  wife  should  join,  174 — 180,  389 — 392. 
•   where  trustee  of  bankrupt  husband  should  join  with  wife,  187,  394 
n.  (c). 

when  more  than  one  trustee  in  bankruptcy  all  must  join  m  suing, 
202. 

co-executors  and  co-administrators  must  join  in  suing,  219. 

except  where  a  contract  is  made  with  some  of  them  only,  219. 
where  an  executor  renounces  the  executorship,  220. 

joint  contractors  must  be  sued  jointly,  230 — 233. 

co-executors  must  be  sued  jointly,  322,  323. 

in  tort  persons  join  in  suing  according  to  their  interest,  380 — 382. 

one,  any,  or  all  of  several  joint  wrongdoers  maybe  sued,  430— 435. 

the  tort  must  be  joint,  431. 

what  wrongs  can  be  joint,  432 — 435. 

torts  founded  on  contract,  437. 

persons  sued  as  joint  owners  of  land  must  be  sued  jointly,  438,  469. 

all  claimants  in  whom  title  is  alleged  to  be  should  join  in  ejectment, 
492,  493. 
all  tenants  in  possession  should  be  joined,  494,  495. 

eflect  of  misjoinder  and  nonjoinder,  499 — 509. 

JOINT  STOCK  COMPANY.    >See  Corporation. 

JUDGE, 

cannot  be  sued  for  acts  done  in  the  execution  of  his  office,  427—429. 

JUDGMENT, 

action  may  be  brought  on,  16. 

recovered  against  one  of  several  wrongdoers,  when  bar  to  action 
against  others,  436,  437. 

JURISDICTION, 

a  person  may  have  a  cause  of  action  for  matters  arising  out  of,  55. 
such  action  must  be  transitory  and  not  local,  55. 
if  one  joint  contractor  is  resident  out  of,  the  others  may  be  sued 
alone,  232. 
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JUS  TERTII.     6"eeTR0VEE. 

cannot  be  set  up  by  a  ■wrongdoer,  356. 

unless  plaintiff  relies  not  on  actual  possession  but  on  his  rigbt  to 
possession,  357. 

JUSTICE  OF  THE  PEACE.    >See  Magistrate. 
KING-.    See  Sovereign. 


LAND.     See   Covenants   running   with   the   Land,    Ejectment, 
Landlord  and  Tenant,  Nuisance. 
who  is  liable  for  injuries  to,  417,  418. 

for  nuisance  on,  422 — 425. 
owners  of,  must  be  sued  jointly  for  injuries  arising  from,  438. 

LANDLOED  AND  TENANT.     See  Covenants  running  with  the 
Land. 

rent  due  before  the  lessor's  death  must  be  sued  for  by  the  exe- 
cutor, 213. 

but  rent  due  afterwards  by  the  reversioner,  213. 

executor's  liabilities  under  a  lease,  320,  321. 

landlord  and  tenant  may  each   sue  for  damage  done  to  their 
respective  interests  in  the  property,  329,  343. 

trespass  must  be  brought  by  tenant  in  jiossession  and  not  by  land- 
lord, 339. 

but  reversioner  must  sue  for  permanent  injuiy  to  the  land,  340. 

what  constitutes  permanent  injury,  340 — 344. 

it  generally  also  interferes  with  the  rights  of  the 
tenant,  343,  344. 

where  landlord  responsible  for  nuisance  on  land,  422,  423. 

where  tenant,  424. 

landlord  is  entitled  to  defend  in  ejectment  whether  named  in  writ 
or  not,  495—498. 

tenant  served  with  writ  in  ejectment,  is  bound  to  give  his  landlord 
notice,  497, 

LEGACY.    See  Executors  and  Administrators. 

LEGATEE.    See  Executors  and  Administrators. 

when  he  can  maintain  an  action  against  an  executor,  42. 

LEX  EORI.    See  Limitations,  Statute  of. 

governs  the  procedure  in  actions  on  contracts  made  abroad,  50. 
conflict  between  lex  loci  and,  58. 

LEX  LOCI.    See  Foreign  Law. 

is  followed  in  interpreting  contracts  made  abroad,  56. 
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LEX  LOCI— {continued). 

and  generally  in  deciding  whether  a  tort  has  been  committed, 

57-61. 
conflict  between  lex  fori  and,  58. 

LIBEL, 

is  not  actionable  if  true,  30,  31. 

nor  if  privileged,  31. 
is  actionable  wbetber  it  causes  damage  or  not,  54. 
every  separate  person  wbo  publisbes,  is  liable,  415. 
corporation  may  be  guilty  of,  470. 

LIMITATIONS,   STATUTE  OF, 

to  plea  of,  there  cannot  be  an  equitable  replication,  of  fraudulent 
concealment  of  trespasses  till  within  six  years,  49. 

effect  of,  in  contract  made  abroad,  57. 

if  claim  against  one  or  more  joint  debtors  is  barred  by,  the  others 
should  be  sued  alone,  231,  232. 

"LIMITED  "  COMPANY.    See  CoPvPoeatiox,  Pfins^ciPAL  axd  Agest. 

LIQUIDATOE.     See  Cokpoeatiox. 

LOCAL  ACTION.    See  AcTioxs,  Jveisdictiox. 

LOED   CAMPBELL'S  ACT.    See  Executoes  and  Ad:mixisteatoes. 
(9  &  10  Yict.   c.  93),  for  compensating  the  families  of  deceased 
persons  killed  by  negligence,  404 — 406. 

LUNATIC, 

can  sue  and  be  sued,  2. 


MAGISTEATE, 

is  to  a  certain  extent  protected  fi'om  actions,  429. 

MAEEIAGE.    See  Husbaio)  axd  Wipe. 

MAEEIED  WOMAN.    See  Coxteact,  Husbaxd  axd  Wipe,  Toet. 
can  sue  and  be  sued,  2. 

is  not  liable  for  contracts  made  during  covertui-e,  12. 
but  is  liable  for  torts  committed  then,  12,  476. 
except  torts  founded  on  contract,  21,  476. 
if  joint  contractor,  the  other  contractors  must  alone  be  sued,  233. 

MASTEE  AND  SEEYANT.     See  Peixcipal  axd  Agext. 

master  cannot  sue  raQway  company  for  damage  done  to  his  servant 
while  a  passenger,  IS. 

M   M 
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MASTER  AND   ^BRYANT— {continued). 

if  master  employs  servant  to  buy  goods  on  credit,  lio  must  pay  for 

all  he  buys,  244. 
a  horse  dealer  is  bound  if  his  servant  warrants  a  horse  without 
authority,  245. 

but  not  any  body  else,  unless  he  sends  his  servant  to  sell  it 
at  a  fair  or  mart,  245,  246. 
master  may  sue  for  injury  to  servant  if  it  causes  loss  of  service, 
326,  331. 

and  not  othervdse,  326 — 329,  331. 
he  may  sue  for  the  seduction  of  his  female  servant,  327 — 329. 
servant's  occupation  of  land  is  possession  of  master,  335. 
goods  in  custody  of  mere  servant  are  in  master's  possession,  not 

servant's,  358. 
master  can  never  sue  for  what  is  a  mere  injuj.-y  to  his  servant,  383. 
nor  servant  for  mere  injury  to  his  master,  383. 
master  is  liable  for  wrongful  act  of  servant  if  necessary  conse- 
quence of  obeying  his  master's  orders,  442. 

or  for  his  negligence  in  obeying  them,  443,  446. 

or  for  an  act  committed  in  the  usual  coui'se  of  employment, 

443,  445. 
whether  he  has  given  him  express  authority  or  not,  447. 
and  whether  he  has  appointed  the  servant  directly  or  in- 
dii-ectly,  449. 
owner  and  not  hirer  of  carriage  is  master  of  the  servant  driving  it, 

450. 

and  is  therefore  liable  for  his  negligence,  450. 
the  test  is  by  whom  can  the  servant  bo  dismissed  ?  not  by  whona 

is  he  paid?  450. 
employer  of  contractor,  not  liable  for  contractor's  servants,  450, 

451. 

unless  he  personally  interferes,  451. 
or  the  act  to  be  done  is  unlawful  in  itself,  451,  452. 
or  the  damage  arises  from  the  act  itself,  452,  453. 
or  unless  employer  himself  be  bound  to  do  the  act,  453,  454. 
what  acts  are  done  in  the  course  of  employment,  455—458. 

cases  of  negligent  driving,  455—457. 
master  is  responsible  for  servant's  mistake  of  fact,  458. 
but  not  for  his  mistake  of  law,  458,  459. 
nor  where  servant  injures  a  fellow  servant,  459 — 461. 
nor  where  he  is  compelled  toemj)loya  particular  person,  461. 

such  as  a  pilot,  461. 
nor  where  the  master  is  a  public  officer,  462. 

but  this  rule  does  not  apply  to  trustees  or  corpora- 
tions appointed  for  the  gratuitous  performance  of 
jrablic  works,  462. 
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MASTER  AND   SE'RYA.'NT— {continued). 

servant  is  liable  for  acts  of  misfeasance,  463,  464. 
but  not  for  acta  of  nonfeasance,  463,  465. 

MESNE  PEOFITS, 

action  of  trespass  for,  498,  n.  (q). 

MIS-JOINDER.    See  IIusbaxd  and  Wife,  Joindee,   Nox-joinder, 
Partners. 
of  j)laintiffs,  effect  of, — 

in  contract,  502,  503,  509. 

leads  only  to  increased  costs,  502,  503,  509. 
in  tort, — 

leads  only  to  increased  costs,  507,  509. 
of  defendants,  effect  of, — 

in  contract,  12,  506,  509. 

is  fatal  unless  amended,  506,  509. 
in  tort,  12,  508,  509. 

leads  only  to  increased  costs,  508,  509. 

MONEY  HAD  AND  RECEIVED.    See  Contract. 
wbat  this  action  is,  14. 
may  be  brought  by  a  person  whose  goods  have  been  vrrongfully 

sold,  20. 
when  it  lies  against  trustee,  42. 

execu.tor,  42. 
grounds  on  wliich.  it  lies,  91 — 101. 
is  sometimes  independent  of  contract,  91,  92. 
sometimes  dependent  on  it,  92 — 94. 
what  is  consideration  for,  94  d  seq. 
when  it  lies  against  agent,  257 — 259. 

MONEY  PAID, 

what  this  action  is,  15,  16. 


NEGLIGENCE.    See  Master  antj  Servant. 

actions  for,  against  attorneys,  surgeons,  &c.,  for  want  of  skill  may 
be  brought  either  on  contract  or  for  tort,  16. 
also  against  carriers  and  bailees,  16. 
no  action  for,  lies  where  plaintiff  has  been  guilty  of  contributory 

negligence,  75,  412,413,  415. 
includes  actions  for  tort  and  breach  of  contract,  368 — 380. 
who  liable  for  negligent  driving,  441,  442,  456—458. 

NECESSARIES.      .S'ee  Htjsb.^j^^d   and  Wife,    Infant,  Parent    and 
Child. 

M  M  2 
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NON-JOINDEE.     See  Husband  and  Wife,  Joindee,   Misjoindee, 
Paetnees. 
of  plaintiffs,  effect  of,  11. 

in  contract,  11,  502,  509. 

is  fatal  if  not  amended,  502,  509. 
in  tort,  11,  507,  509. 

only  gives  rise  to  a  plea  in  abatement,  507,  509. 
of  defendants,  effect  of,  11,  12. 
in  contract,  11,  506,  509. 

only  gives  rise  to  a  plea  of  abatement,  230,  506,  509. 
in  tort,  12,  508,  509. 

is  no  error,  508,  509. 

NUISANCE, 

if  public  is  indictable,  61. 

tberefore  no  action  lies,  excei)t  at  tbe  suit  of  one  wbo  has 
sustained  damage  from  it  over  wbat  is  common  to  others, 
61. 
what  is  such  particular  damage,  61 — 64. 
every  person  who  creates  or  continues  a  nuisance  is  liable,  422. 
where  landlord  responsible  for  nuisance  on  tenant's  land,  422,  423. 
where  vendor  of  land,  423,  424. 
where  tenant  or  occupier,  424. 

OUTLAW, 

cannot  come  into  court  except  to  reverse  his  outlawry,  3. 
therefore  he  cannot  sue,  3. 
but  he  is  Liable  to  be  sued,  4. 

OWNEE.    See  ANiM^iLS,  Damage,  Lanv  Tokt,  Teovee. 


PAEENT  AND  CHILD, 

father  is  not  liable  for  goods  suj^plied  to  infant  son,  291. 
though  slight  evidence  of  his  having  authorised  the  supply  is  suf- 
ficient, 292. 
parent  may  sue  for  injury  to  his  child,  327. 
but  only  if  he  has  lost  his  services  thereby,  327. 
may  sue  for  seduction  of  his  daughter,  327 — 329. 
very  slight  evidence  of  loss  of  service  is  sufficient,  327 — 329. 

PAETNEE3,    See  Joindee,  Unincoepoeated  Comp^^ny. 

a  firm,  as  distinct  from  its  members,  has  no  legal  existence,  148. 
therefore  a  firm  or  unincorporated  comj^any  must  sue  and  be  sued 
in  the  names  of  its  individual  members,  148,  266. 
however  nu.merous  they  may  be,  149. 
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PARTNERS— (co»^(?n<ed). 

every  partner  qua  his  fellow  partners  is  both  principal  and  agent, 

149,  153,  266  et  seq. 
all  partners  in  a  firm  at  the  time  a  contract  is  made  should  join  in 

suing  for  the  breach  of  it,  151. 
therefore  a  retired  partner  must  always  join  in  suing  on  a  contract 
^  made  while  he  was  a  member  of  the  fii'm,  153. 

a  dormant  partner  alwaj-s  mai/,  but  never  need,  join  in  an  action, 

151. 
a  nominal  partner  sometimes  must,  and  sometimes  need  not  join, 
151. 

he  must  join  if  the  contract  be  made  expressly  with  him 

and  the  real  partners,  151. 
semhle  he  need  not,  if  it  be  clearly  shown  ho  is  merely 

nominal,  152. 
if  it  be  doubtful  whether  he  must  join  or  not,  it  is  safer  for 
him  to  do  so,  152. 
a  partner  cannot  join  in  suing  on  a  contract  made  before  he  joined 
the  firm,  152. 

unless  the  debtor  has  either  expressly  or  impliedly  con- 
tracted to  pay  the  new  fii'm,  152,  153. 
a  debt  due  from  one  partner  cannot  be  set  off  against  debts  due  to 

the  firm,  154. 
nor  can  debts  fi-om  the  firm,  against  debts  due  to  one  partner,  154. 

exceptions  to  this  principle,  154,  155. 
one  partner  cannot  sue  another  on  any  matter  involving  partner- 
ship accounts,  155. 
this  rule  does  not  apply  to  actions  on  matters  unconnected  with 

partnership  business,  157. 
nor  to  persons  who  are  not  actually  partners,  157. 
thus  actions  may  be  brought  on  agreements  for  partnership,  157. 
parties  may  bring  actions  on  separate  agreements  or  covenants, 

157. 
or  for  breach  of  contract  to  fui-nish  capital,  158. 
or  for  a  balance  struck  after  a  statement  of  account,  158. 
or  for  matters  only  connected  with  partnership  business,  though 

the  wrongful  act  of  a  partner,  159. 
on  the  bankruptcy  of  a  firm,   actions  must  be  brought  by  the 

trustee  of  the  banki-upt,  159. 
on  the  banki'uptcy  of  one  or  more  partners,  by  the  solvent  partners, 

together  with  the  trustee  of  the  bankrupt  partners,  159. 
and  they  may  sometimes  bring  an  action  where  the  firm  could  not, 

IGO. 
the  bankruptcy  of  one  partner  dissolves  the  firm,  and  makes  the 
trustee  tenant  in  common  with  the  solvent  partners  of  all  the 
partnershij)  propertj',  160. 
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FART'NE'RS— {continued). 

under  certain  conditions  the  triisleo  may  use  their  names,  if  tliej'- 

arc  unwilling  to  sue,  160. 
or  they  may  use  his,  on  indemnifying  him,  161. 
in  actions  against,    dormant  or   nominal  partners   need  not  be 

joined,  233. 
though  it  is  best  to  join  them,  233, 
all  persons  who  were  partners  at  the  time  of  making  a  contract 

should  be  joined  as  defendants  in  an  action  for  the  breach  of  it, 

266. 
a  dormant  partner  always  may  be  joined,  268. 

but  never  need,  268,  269. 
a  nominal  partner  always  may  be  joined,  269,  270. 

by  any  one  to  whom  he  has  ajipeared  as  partner,  270. 
a  jDartner  cannot  be  sued  on  contracts  made  before  he  joined  the 

firm,  270,  271. 
a  retired  partner  maybe  sued  on  contracts  made  while  he  belonged 

to  the  firm,  271. 
one  partner  may  be  sued  alone  in  cases  where  an  agent  might  be 

sued  instead  of  principal,  271. 
set-off  in  actions  against  partners,  271,  272. 
in  bankruptcy  of,  no  action  lies  against  trustee,  272. 
on  bankruptcy  of  one  or  more  partners,  the  solvent  partner  or 

partners  should  be  sued,  272. 
on  the  death  of  partners,  survivors  must  be  sued,  27-1,  275. 
all  must  sue  jointly  for  a  wrong  done  to  the  firm,  384. 
those  who  were  partners  at  the  time  the  wrong  was  done  must  sue 

for  it,  385. 
how  far  one  partner  can  sue  another  for  tort,  385,  386. 
who  should  sue  for  tort  on  the  bankruptcy  of  the  firm,  386 — 

388. 
all  or  any  of  the  partners  may  be  sued  for  a  wrong  committed  by 
the  firm,  468. 
except  where  partners  are  sued  as  co-owners  of  land,  438, 
439,  469. 
vhen  they  should  join  in  ejectment,  492,  493. 

PILOT, 

owner  of  vessel  is  not  liable  for  damage  caused  by,  461. 

POLICE  OFFICEES.    See  Constables. 

POSSESSION.    See  Tort,  Trover. 

PRINCIPAL  AND  AGENT.    See  Master  and  Servant,  Partners 
Eatification. 
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PEINCIPiUL  AND  AGB^T—{contuiued). 

principal  must  sue  ou  contract  mado  with,  liim  through  an  agent, 
130. 

if  mado  by  his  authority,  130. 
or  subsequently  ratified,  130 — 133. 
the  agent  cannot  sue,  133. 
except — 

where  he  is  contracted  with  by  deed  in  his  own  name,  134. 
where  he  is  named  as  a  party  to  a  bill  of  exchange,  134. 
where  the  right  to  sue  on  the  contract  is  by  its  terms  ex- 
pressly restricted  to  him,  135. 
where  the  contract  is  made  with  the  agent  himself,  136. 
where  he  is  the  ostensible  principal,  138. 
or  where  he  has  made  a  simple  contract  in  his  own  name 

for  an  undisclosed  principal,  138. 
where  he  has  made  a  contract  in  the  subject-matter  of  which 

he  has  a  special  interest  or  property,  139. 
where  he  has  paid  away  his  principal's  money  under  cii'cum- 
stances  which  give  him  a  right  to  recover  it  back,  140. 
the  agent's  right  to  sue  is  subject  to  the  princiijal's  right  of  inter- 
position, 140. 

this  doctrine  only  applies  where  the  agent  is  a  mere  rej^re- 

sentative,  141. 
if  an  undisclosed  principal  sue,  the  defendant  may  set  up 
any  defence  which  would  be  available  against  the  agent, 
141. 
when  an  agent  sues  in  his  own  name,  defendant  may  avail  himself 
of  defences  good  against  the   agent,  and  also  of  those  good 
against  the  principal,  142. 
how  this  doctrine  applies  to  set-off,  142,  143. 
if  a  person  really  contracts  for  himself,  but  apparently  for  an 

unnamed  principal,  he  can  sue  as  principal,  143,  144. 
otherwise,  if  ho  gives  the  name  of  another  person,  144 — 147. 
every  partner  qua  his  fellow  partners  is  both  princiiml  and  agent, 

149,  153,  266  et  seq, 
principal  must  be  sued  on   contracts  made  by  him  through  an 

agent,  239. 
principal  is  bound  by  all  acts  of  agent  within  tho  scope  of  his 

authority,  239. 
whether  such  authority  be  express  or  implied,  240. 
and  whether  the  act  of  agent  be  authorised  at  tho  time,  or  sub- 
sequently ratified,  239,  247. 
what  is  express  authority,  240. 
what  implied,  240—242. 
incidents  of  implied  authority,  242 — 247. 
when  principal  bound,  after  revocation  of  agent's  authority,  242. 
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PEINCIPAL  AND  AG'ENT— {continued). 

agent's  authority  cannot  be  limited  qua  tliird  persons,  by  private 
orders  unknown  to  tbem,  242. 

otberwise,   if  tbii'd  parties  know  the  agent  has  private 
instructions,  243. 
authority  of  some  kind  is- necessary,  247. 
as  no  one  can  make  himself  agent  against  the  will  of  his  principal, 

247—249. 
liability  of  members  of  clubs,  249 — 251. 

of  volunteers  for  goods  supplied  to  theii' corps,  231,  251. 
agent,  acting  as  such  cannot  be  sued,  251. 
except, 

where  he  contracts  by  deed  in  his  own  name,  252. 

where  he  draws  or  accepts  a  bill  in  his  own  name,  252. 

where  credit  is  given  exclusivelj^  to  him,  253. 

where  he   contracts  for  persons  incapable  of  contracting, 

254. 
where  he  is  treated  as  an  actual  party  to  the  contract,  254. 
where  he  contracts   (not  under  seal)   for  an  undisclosed 

principal,  256. 
where  money  has  been   paid  to   him  under  mistake,    or 

obtained  by  tort,  257. 
where  he  has  signed  contracts  for  a  "limited"  company 
without  using  the  word  limited,  259. 
where  agent  only  must  be  sued,  252 — 254. 
where  cither  principal  or  agent  may  be  sued,  254 — 262. 

limitations  to  this  right  of  choice,  260 — 262. 
agent  who  contracts  without  authority  cannot  be   sued  on  the 
contract,  262. 

but  he  will  be  liable  in  damages  for  having  represented  that 
he  had  authority,  263,  264. 

except  in   cases   where  his   authority   has    expired 
without  his  knowledge,  264,  265. 
if  agent  accejits  bills  without  authority  for  himself  and  others  he  is 

liable  personally  on  the  bill,  264. 
principal  can  never  sue  for  mere  injury  to  agent,  383. 
nor  agent  for  mere  injury  to  princij^al,  383. 
principal  is  liable  for  torts  committed  by  his  command,  441. 
or  afterwards  ratified  by  him,  444,  445. 
is  liable  for  torts  of  agent  in  the  usual  course  of  his  employment, 

443. 
when  liable  for  fraud  of  agent,  447 — 449. 
how  far  employers  of  contractors  are  liable,  450 — 454. 
agent  is  liable  to  third  persons  for  acts  of  misfeasance,  463. 

but  not  for  nonfeasance,  463,  465. 
can  principal  and  agent  be  jointly  sued,  465,  466. 
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PEINCIPAL  AND  AGENT— (con imwcfO. 

action  may  be  brought  against  principal  or  immediato  actor  in  tlio 
wrong  but  not  against  an  intermediate  agent,  4G0. 
except  in  tlie  case  of  masters  of  ships,  467. 

PEIVILEGED  COMMUNICATION.    /Sfee  Libel,  Sl.vot3er. 

PPJVITY  OF  CONTEACT.    See  Chose  in  Action,  Conteact,  EiGnx. 
■what  it  is,  10. 

must  exist  to  support  an  action  on  a  contract,  10. 
how  it  applies  to  actions  for  tort  founded  on  contract,   16  et  seq., 

370—380. 
effect  of  want  of,  18,  37,  38. 

no  one  can  sue  for  the  breach  of  a  contract  who  is  not  a  party  to 
it,  78. 

though  he  may  suffer  damage  from  the  breach,  79,  8-1  et  seq. 
early  decisions  to  the  contrary  are  now  overruled,  84. 
this  rule  applies  to  torts  founded  on  contract,  18,  370,  et  seq. 
exceptions  to  the  general  rule,  90  et  seq. 

actions  by  a  person  appointed  by  statute  to  sue  for  others, 

90. 
actions  which  may  be  brought  either  by  principal  or  agent, 

90,  91. 
some  actions  for  money  had  and  received,  91  et  seq, 

PEOTECTED  PEESONS.    See  Constables,  Judges,  Magisthates. 

some  persons  are  to  a  certain  extent  j)rotected  from  actions,  427 — 
430. 


QUEEN.    See  Sovereign. 

QUEEN  CONSOET, 

can  sue  and  be  sued  as  a  feme  sole,  1 . 


EAILWAY  COMPANIES. 

cannot  be  sued  by  master  for  damage  done  to  servant  while  pas- 
senger, 18. 

how  far  actions  against,  for  injuring  passengers,  are  on  contract  or 
for  tort,  18,  19. 

EATIFIOATION.    See  Ineant,  Principal  and  Agent. 
of  a  contract  has  a  retrospective  effect,  131. 
may  take  place  after  action  brought,  131. 

can  only  take  place  where  the  contract  was  professedly  made  on 
behalf  of  plaintiff,  132. 
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HATIFIGATIO'N— {continued). 

a  contract  cannot  be  ratified  by  a  person  not  in  existence  when  it 
•was  made,  132. 
it  must  be  ratified  wliolly  if  at  all,  133. 
tlie  ratification  must  not  put  tbe  defendant  in  a  worse  position 

tban  he  was  at  the  time,  133. 
these  rules  apjily  to  defendants  as  well  as  to  plaintiffs,  247. 
by  adult,  of  contract  made  when  an  infant,  292,  293. 
of  torts,  effect  of,  444,  445. 

EELEASE, 

any  one  of  co-jDlaintiffs  may  release  an  action,  108. 

nor  can  this  release  be  set  aside  except  in  case  of  fraud,  108 — 110. 

REMOTENESS.    See  Damage,  Tort. 

no  one  is  liable  for  the  remote  and  indirect  result  of  bis  act,  410. 
unless  there  has  been  no  intermediate  cause,  411,  414. 

RENT.    See  Landlord  and  Tenant. 

REPLEVIN, 

action  for,  25. 

REVERSIONER.    See  Heir,  L.vndlord  and  Tenant,  Tort. 
may  sue  for  permanent  injury  to  the  land,  340  et  seq. 

RIGHT.      See  Chose  in  Action,  Equitable  Interest,  Privity  of 
Contract. 
no  action  can  be  brought  except  for  the  infringement  of,  28. 
of  landowner,  31. 

to  support  from  adjacent  land,  33. 
to  water,  34. 
the  right  for  which  an  action  can  be  brought  must  be  a  common 

law  one,  41. 
and  not  an  equitable  one,  43. 

every  infringement  of  a  legal  right  is  actionable,  50. 
whether  accompanied  by  damage  or  not,  50. 
of  action  not  assignable,  66. 

no  person  can  be  sued  who  has  not  infringed  upon  the  right  iu 
respect  of  which  the  action  is  brought,  73. 

application  of  this  rule  to  actions  of  contract,  73. 

of  tort,  75. 
every  person  can  be  sued  who  infringes  upon  the  right  of  another, 
76. 


BALE  OF  GOODS, 

where  the  property  passes,  348 — 350. 
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SECUEITY  FOE  COSTS.    See  Partners. 

may  be  claimed  from,  real  plaintiff  by  nominal  plaintiff,  72. 

may  be  claimed  by  defendant  from  nominal  plaintiff  when  in- 
solvent, 72. 

may  be  obtained  by  a  co-plaintiff,  whose  name  is  used  without 
permission,  108. 

may  be  obtained  by  a  husband,  when  his  wife  sues  as  executrix  in 
her  own  name  and  in  his  without  his  authority,  171. 

SEDUCTION.    See  Master  and  Servant,  Parext  axd  Child. 

SET-OFF.    See  Equitable  Plea,  Partners,  Principal  and  Agent, 
Trustee. 
in  case  of  trustee,  46,  47. 
in  case  of  principal  and  agent,  142,  143. 
a  debt  due  from  one  partner  cannot  be  set  off  against  debts  duo  to 

the  firm,  154. 
nor  debts  from  the  firm  against  debts  duo  to  one  partner,  154. 
exceptions  to  this  jirinciple,  154,  155. 

when  debts  from  a  company  can  be  set  off  in  an  action  for  calls, 
169. 
when  not,  170. 
in  actions  by  husband  and  wife  for  debts  claimed  by  both,  debts 
due  from  wife  before  marriage  may  be  set  off,  181,  185. 
but  not  debts  due  from  him  only,  185. 
where  husband  sues  in  his  own  name  only,  debts  due  from  him 
can  be  set  off,  185. 

but  not  debts  contracted  by  his  wife  before  marriage,  185. 
in  bankruptcy,  debts  can  be  set  off  as  in  an  ordinary  action, 
200. 
mutual  credits  can  be  set  off,  200. 
all  debts  and  demands  which  are  proveable  against 

the  bankrupt's  estate,  201. 
notice  of  an  act  of  bankruptcy  terminates  the  right 

of  setoff,  201. 
demands  in   respect  of  which  set-off  is  claimed, 
must  be  strictly  in  the  same  right,  201. 
in  actions  by  executors  or  administrators, 

for  debts  due  to  deceased,  defendant  can  set  off 
debts  due  from  deceased   but  not  debts  due 
from  executors,  218. 
for  debts  due  to  them  as  executors,  defendant 

cannot  set  off  debts  due  from  deceased,  218. 
in  theii"  own  name  defendant  cannot  set  off  debts 
due  to  him  from  deceased,  but  can  set  off  debts 
due  fiom  plaintiff,  218. 
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SET-OYF— {continued). 

in  actions  against  partners, 

debts  due  to  one  partner  cannot  be  set  off  against 

debts  due  from  the  firm,  271. 
nor  debts  due  to  tbe  firm  against  debts  due  from 
one  partner,  272. 

excej)t  in  some  cases  of  suryivorsbip,  272. 
in  actions  against  liusband  and  wife,  299. 

executor's  or  administrators,  319. 

SHEEIFF, 

liability  of,  433—435. 

wben  liable  for  acts  of  bailiff,  435. 

SHIP.    See  Pilot. 

SIMPLE  CONTRACT.    See  Contract,    Consideration,   Privity  of 
Contract. 
is  a  contract  not  under  seal  or  of  record,  79. 
may  be  either  written  or  parol,  79. 
person  to  sue  for  breach  of,  is  the  j)erson  with  whom  the  contract 

must  be  considered  to  be  made,  80. 
that  is  the  person  from  whom  the  consideration  for  the  promise 

moves,  81. 
except, 

actions  by  persons  empowered  to  sue  by  statute,  90. 
actions  brought  by  an  agent,  90,  91. 
some  actions  for  money  had  and  received,  91 — 101. 
is  not  made  by  a  mere  promise,  there  must  be  a  consideration,  81. 
all  persons  with  whom  it  is  made  must  join  in  an  action  for  the 

breach  of,  104. 
how  to  determine  with  whom  a  contract  is  made,  105 — 108. 
cannot  be  framed  so  as  to  give  the  promisees  the  right  to  sue  upon 

it  both  jointly  and  separately,  111. 
corporations  cannot  sue  on,  164. 

exceptions  to  this  rule,  165 — 109. 
person  to  sue  for  breach  of,  is  person  who  promises,  225. 

SLANDEE, 

is  not  actionable  if  true,  30,  31. 

nor  if  privileged,  31. 

nor  (sometimes)  without  special  damage,  54. 
the  original  utterer  and  the  repeater  are  each  liable,  415 — 417. 
the   utterer    is  not  liable  for  a   spontaneous   and  unauthorised 
repetition,  416,  417. 
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SOVEREIGN.    See  Foeeig]!^  Sovereign. 
can  sue,  1. 
but  not  be  sued,  5. 
can  sue  in  bis  own  name  on  a  cboso  in  action  if  assigned  to  bim,  68. 

STATUTE  OP  LIMITATIONS.    See  Limitations,  Statute  of. 

SUEGEONS, 

actions  against,  for  want  of  skill  may  be  eitber  on  contract  or  for 
tort,  16. 

SUEVIVOESHIP, 

tbe  rigbt  of  action  on  a  contract,  made  witb  several  persons  jointly, 
passes  to  tbe  survivors,  and  on  tbe  death  of  tbo  last,  to  bis  repre- 
sentatives, 128. 

except  covenants  witb  tenants  in  common,  128. 

in  case  of  busband  and  wife,  180,  184. 

on  tbe  deatb  of  a  co-executor,  or  co- administrator,  bis  rigbts  of 
action  pass  to  tbe  survivors,  221. 

tbe  liability  to  an  action  on  a  contract,  made  by  several  persons 
jointly,  passes  to  tbe  survivors,  and  on  tbe  deatb'  of  tbe  last,  to 
bis  representatives,  237,  238. 

bow  it  affects  tbe  doctrine  of  set-off  in  tbe  case  of  partners,  272. 

on  tbe  deatb  of  partners,  tbe  survivors,  and  ultimately  tbe  last 
sui'vivor,  must  be  siied,  274. 

se/nhle,  tbis  rule  appHes  to  unincorporated  companies  not  em- 
powered to  sue  by  public  officer,  275. 

on  deatb  of  one  of  tbe  parties  jointly  wronged  tbe  rigbt  of  action 
passes  to  tbo  survivors,  382. 

and  on  tbe  deatb  of  tbe  last  (if  tbe  rigbt  of  action  suxvivos)  to  bis 
representatives,  382. 

tbe  joint  liability  of  several  wrongdoers  passes  on  tbe  deatb  of 
eacb  to  tbe  sumvors,  439. 


TOET.    See  Actions,  Felony,  Foreign  Law,  Lex  Loci,  Trespass, 

Trover. 
action  for,  9. 

any  person  injm-ed,  directly  or  indirectly,  by,  may  sue,  10. 
some  actions  for,  may  be  brougbt  for  a  breach  of  duty  arising  from 

a  contract,  16,  437. 
semlle,  such  actions  are  really  actions  on  contract,  20. 
effect  of  treating  tort  as  breach  of  contract,  20. 

of  treating  breach  of  contract  as  tort,  21,  437. 
treating  breach  of  contract  as   tort  cannot   make  an   inftmt,   or 

married  woman,  liable,  21,  474. 
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TOUT— {continued). 

committed  abroad  may  be  sued  on  here,  55 — 57. 

if  a  tort  according  to  English,  law,  and  the  law  of  the  place 
where  committed,  55 — 61. 
action  for,  does  not  lie  when  the  wrong  done  amounts  to  a  felony, 
64. 
where  this  rule  does  not  apply,  64,  65,  406. 
no  one  can  sue  for  an  injury  not  an  injury  to  himself,  325. 
the  exceptions  to  this  rule  are  apparent,  not  real,  325. 
thus  master  does  not  sue  for  injury  to  servant,  but  for  loss  of 

service,  326. 
so  with  parent  and  child,  327. 
therefore  servant  and  child  may  sue  also,  326,  327. 
action  for  seduction  is  on  the  same  principle,  327 — 329, 
husband  may  sue  for  damages  caused  to  him  by  injury  inflicted  on 

his  wife,  390—392. 
landlord  and  tenant  may  each  sue  for  damage  done  to  their 

respective  interests  in  the  property,  329. 
any  person  who  sustains  an  injury  can  sue  for  it,  330, 
whether  injury  to  person,  330. 

character,  331. 
or  property,  331,  332. 
the  person  in  possession  of  land  can  sue  for  interference  with  his 

possession,  333. 
occupation  of  servant  is  possession  of  master,  335. 
trespass  cannot  be  brought  without  possession,  335. 
mere  occupation  is  not  possession,  336,  337. 
mere  right  to  possession  will  not  support  trespass,  337,  338. 
trespass  must  be  brought  by  tenant  in  possession,  and  not  by 

landlord,  339. 
but  reversioner  must  sue  for  permanent  injury  to  land,  340. 
what  constitutes  permanent  injury,  340 — 344. 
injury  to  personal  property,  344,  345. 

any  one  may  sue  for  interference  with  the  possession  of  goods  who 
(as  against  the  defendant)  has  a  right  to  such  possession,  345^ 
347,  353. 
and  no  one  else,  345,  359. 
a  person  entitled  to  a  reversionary  interest  in  goods  may  sue  for 

injury  to  his  interest,  367. 
actions  for  tort  founded  on  contract,  370. 

how  far  they  can  be  brought  by  strangers  to  the 
contract,  370 — 380. 
persons  who  have  a  separate  interest,  and  sustain  separate  damage, 

must  sue  separately,  380,  381. 
persons  who  have  separate  interest,  but  sustain  joint  damage,  may 
sue  either  jointly  or  sejiarately,  380,  381. 
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TORT— {continued). 

persons  wlio  have  a  joint  interest  must  sue  jointly  for  an  injury  to 

it,  380—382. 
right  of  action  for  a  tort  cannot  be  assigned,  382. 
on  death  of  one  of  the  parties  jointly  wronged,  right  of  action 

passes  to  survivors,  382. 
no  one  is  liable  for  an  injury  of  which  ho  is  not  the  cause,  410. 
nor  for  the  remote  and  indirect  results  of  his  acts,  410. 
nor  if  the  damage  is  partly  occasioned  bj'  the  negligence  of 
the  person  injured,  75,  412 — 415. 
any  person  who  causes  an  injury  to  another  is  liable  to  be  sued  by 

him,  413. 
a  person  is  liable  for  the  mode  in  which  ho  uses  his  land  or  his 

goods,  421—425. 
how  far  owner  liable  for  damage  done  by  animals,  425 — 427. 
persons  in  certain  positions  protected,  427 — 430. 
one,  any,  or  all,  of  several  joint  wrongdoers  may  be  sued,  430 — 

435. 
there  is  no  contribution  between  wrongdoers,  431. 
what  torts  can  be  joint,  432 — 435. 
false  imprisonment,  433. 
error  in  foundation  of  process,  433,  434. 
ii-regularity  in  form,  434. 
eiTor  in  execution,  434,  435. 
what  torts  cannot  be  joint,  436. 
effect  of  judgment  recovered,  436,  437. 
the  liability  to  be  sued  for  tort  is  not  assignable,  439. 
except  assignment  by  death,  439. 
each  wrongdoer's  separate  liability  (if  it  survives  at  all)  passes  at 

his  death  to  his  personal  representatives,  439. 
the  joint  liability  of  several  wrongdoers   passes  on  the  death  of 

each  to  the  survivors,  439. 
all  persons  concerned  in  a  wz'ong  are  liable  to  be  charged  as  prin- 
cipals, 463,  464. 
an  action  may  be  brought  against  the  principal  or  immediate  actor 
in  the  wrong,  but  not  against  an  intermediate  agent,  466. 

TEANSITOEY  ACTION.    See  Actioxs,  JuI^ISDICTIO^^ 

TRESPASS,  ^ee  Feloxy,  False  Imprisonment,  L.VNDLor.D  xsd 
Tenant,  Tout. 

action  for,  24. 

lies  for  entry  upon  land  in  the  occupation  of  another,  333. 

cannot  be  brought  by  person  without  possession,  335. 

therefore  must  be  brought  by  tenant  in  possession  and  not  by  land- 
lord, 339. 

lies  also  for  mesne  profits,  498,  n.  (2). 
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TEOVEE, 

lies  for  goods  wrongfully  sold,  20. 

action  on,  24. 

is  actionable  irrespective  of  any  damage,  54. 

right  to  bring,  depends  on  rigbt  to  possession,  346,  347,  352,  353. 

■who  is  owner  for  this  purpose,  347 — 352. 

may  be  brought  by  bailees  and  carriers,  352,  353. 

mere  possession  is  sufficient  against  a  wrongdoer,  354. 

even  that  of  a  finder,  354,  355. 

wiongdoer  cannot  set  u^jus  tertii,  356. 

unless  plaintiff  relies  not  on  actual  possession,  but  on  bis  right  to 
possession,  357. 

may  sometimes  be  brought  by  either  bailee  or  bailor,  358,  359. 

can  be  brought  by  no  one  who  has  not  right  to  immediate  posses- 
sion, 359. 

how  this  right  may  be  acquii'ed  or  restored,  361 — 366. 

what  acts  amount  to  conversion,  419. 

each  person  who  converts  is  liable  to  be  sued,  420. 

TEUSTEE, 

cannot  be  sued  at  law  for  the  trust  money,  41. 

Tinless  he  has  acknowledged  he  holds  it  for  the  cestui  que 
trust,  42. 
when  debt  to  or  from  can  be  set  off,  46. 

TEUSTEE  IN  BANKEUPTCY.    See  Bankruptcy. 

occupies  the  same  position  the  assignee  formerly  did,  189,  n.  (o). 


UNINCOEPOEATED  COMPANY.    ^See  Paetnees. 

must  sue  and  be  sued  in  the  names  of  its  individual  members, 

148  et  seq.,  266  et  seq. 
however  numerous  they  may  be,  149. 
except 

where  an  unincorporated  company  is  empowered  by  statute 

to  sue  in  the  name  of  its  public  officer,  150. 
or  where  it  is  being  wound  up,  151. 
one  member  cannot  sue  another  on  any  matter  relating  to  the 

accounts  of  the  company,  155. 
where  a  public  oflEicer  can  sue,  or  be  sued  by,  members  of  the 

company,  156,  157. 
effect  of  winding  up,  161. 

of  bankrui:)tcy  of  one  or  more  of  its  members,  161. 
when  insolvent,  are  generally  wound  up,  273. 
on  petition  for  winding  up  actions  against  can  be  stayed,  274. 
effect  of  registering,  274. 
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UNINCORPOEATED   COUFA'NY— {continued). 

a  company  empowered  to  sue  and  be  sued  in  the  name  of  its  public 

officer  does  not  lose  this  power  by  stopping  pajnnent,  274. 
how  affected  by  the  doctrine  of  survivorship,  275. 
one,  any,  or  all  members  may  be  sued  for  a  wrong  committed  by 
the  company,  468. 


VOLUNTEERS.    See  Principal  akd  Agent. 

when  liable  for  goods  supplied  to  the  corps,  231,  251. 

WAE.    See  Alien  Enemy. 

in  time  of,  alien  enemy  cannot  sue,  3. 

but  he  can  sue  on  the  restoration  of  peace,  3. 


THE  END. 
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